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Presidential Documents 

Title 3— 

Proclamation 6518 of December 24, 1992 

The President 

Grant of Executive Clemency 

1 

By the President of the United States of America 

A Proclamation 

Today I am exercising my power under the Constitution to pardon former 
Secretary of Defense Caspar Weinberger and others for their conduct related 
to the Iran-Contra affair. 

For more than 6 years now, the American people have invested enormous 
resources into what has become the most thoroughly investigated matter 
of its kind in our history. During that time, the lasJ^^^American hostage 
has come home to freedom, worldwide terrorism has d^lined, the people 
of Nicaragua have elected a democratic government, and the Cold War 
has ended in victory for the American people and the cause of freedom 
we championed. 

In the mid 1980*s, however, the outcome of these struggles was far from 
clear. Some of the best and most dedicated of our countrymen were called 
upon to step forward. Secretary Weinberger was among the foremost. 

Caspar Weinberger is a true American patriot. He has rendered long and 
extraordinary service to our country. He served for 4 years in the Army 
during World War II where his bravery earned him a Bronze Star. He 
gave up a lucrative career in private life to accept a series of public positions 
in the late 1960's and 1970*s, including Chairman of the Federal Trade 
Commission, Director of the Office of Management and Budget, and Secretary 
of Health, Education, and Welfare. Caspar Weinberger served in all these 
positions with distinction and was admired as a public servant above re¬ 
proach. 

He saved his best for last. As Secretary of Defense throughout most of 
the Reagan Presidency, Caspar Weinberger was one of the principal architects 
of the downfall of the Berlin Wall and the Soviet Union. He directed the 
military renaissance in this country that led to the breakup of the communist 
bloc and a new birth of freedom and democracy. Upon his resignation 
in 1987, Caspar Weinberger was awarded the highest civilian medal our 
Nation can bestow on one of its citizens, the Presidential Medal of Freedom. 

Secretary Weinberger’s legacy will endure beyond the ending of the Cold 
War. The military readiness of this Nation that he in large measure created 
could not have been better displayed than it was 2 years ago in the Persian 
Gulf and today in Somalia. 


As Secretary Weinberger’s pardon request noted, it is a bitter irony that 
on the day the first charges against Sraetary Weinberger were filed, Russian 
President Boris Yeltsin arrived in the United States to celebrate the end 
of the Cold War. I am pardoning him not just out of compassion or to 
spare a 75-year-oId patriot the torment of lengthy and costly legal proceed¬ 
ings, but to make it possible for him to receive the honor he deserves 
for his extraordinary service to our country. 

Moreover, on a somewhat more personal note, I cannot ignore the debilitating 
illnesses faced by Caspar Weinberger and his wife. When he resigned as 
Secretary of Defense, it was because of his wife’s cancer. In the years 
since he left public service, her condition has not Improved. In addition, 
since that time, he also has become ill. Nevertheless, Caspar Weinberger 
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has been a pillar of strength for his wife; this pardon will enable him 
to be by her side undistracted by the ordeal of a costly and arduous trial. 

I have also decided to pardon five other individuals for their conduct related 
to the Iran-Contra affair: Elliott Abrams, Duane Clarridge, Alan Fiers* Clair 
George, and Robert McFarlane. First, the common denominator of their 
motivation—whether their actions were right or wrong—was patriotism. Sec¬ 
ond, they did not profit or seek to profit from their conduct. Third, each 
has a record of long and distinguished service to this country. And finally, 
all five have already paid a price—in depleted savings, lost careers, anguished 
families—^grossly disproportionate to any misdeeds or errors of judgment 
they may have committed. 

The prosecutions of the individuals I am pardoning represent what 1 believe 
is a profoundly troubling development in the political and legal climate 
of our country: the criminalization of policy differences. These differences 
should be addressed in the political arena, without the Damocles sword 
of criminality hanging over the heads of some of the combatants. The proper 
target is the President, not his subordinates; the proper forum is the voting 
booth, not the courtroom. 

In recent years, the use of criminal processes in policy disputes has become 
all too common. It is my hope that the action I am taking today will 
begin to restore these disputes to the battleground where they properly 
belong. 

In addition, the actions of the men I am pardoning took place within 
the larger Cold War struggle. At home, we had a long, sometimes heated 
debate about how that struggle should be waged. Now the Cold War is 
over. When earlier wars have ended. Presidents have historically used their 
power to pardon to pul bitterness behind us and look to the future. This 
healing tradition reaches at least from James Madison's pardon of Lafitte's 
pirates after the War of 1812, to Andrew Johnson's pardon of soldiers who 
had fought for the Confederacy, to Harry Truman's and Jimmy Carter's 
pardons of those who violated the Selective Service laws in World War 

II and Vietnam. 

In many cases, the offenses pardoned by these Presidents were at least 
as serious as those I am pardoning today. The actions of those pardoned 
and the decisions to pardon them raised important issues of conscience, 
the rule of law, and the relationship under our Constitution between tlie 
government and the governed. Notwithstanding the seriousness of these 
issues and the passions they aroused, my predecessors acted because it 
was time for the country to move on. Today I do the same. 

Some may argue that this decision will prevent full disclosure of some 
new key fact to the American people. That is not true. This matter has 
been investigated exhaustively. The Tower Board, the Joint Congressional 
Committee charged with investigating the Iran-Contra affair, and the Inde¬ 
pendent Counsel have looked into every aspect of this matter. The Tower 
Board interviewed more than 80 people and reviewed thousands of docu¬ 
ments. The Joint Congressional Committee interviewed more than 500 people 
and reviewed more than 300,000 pages of material. Lengthy committee hear¬ 
ings were held and broadcast on national television to millions of Americans. 
And as 1 have noted, the Independent Counsel investigation has gone on 
for more than 6 years, and it has cost more than S31 million. 

Moreover, the Independent Counsel stated last September that he had com¬ 
pleted the active phase of his investigation. He will have the opportunity 
to place his full assessment of the lacts in the public record when he 
submits his final report. While no impartial person has seriously suggested 
that my own role in this matter is legally questionable. I have further 
requested that the Independent Counsel provide me with a copy of my 
sworn testimony to his office, which I am prepared to release immediately. 
And I understand Secretary Weinberger has requested the release of all 
of his notes pertaining to the Iran-Contra matter. 
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For more than 30 years in public service, I have tried to follow three 
precepts: honor, decency, and fairness. I know, from all those years of 
service, that the American people believe in fairness and fair play. In granting 
these pardons today, I am doing what 1 believe honor, decency, and fairness 
require. 

NOW, THEREFORE, 1. GEORGE BUSH. President of the United States of 
America, pursuant to my powers under Article II, Section 2, of the Constitu¬ 
tion. do hereby grant a full, complete, and unconditional pardon to Elliott 
Abrams, Duane R. Clarridge, AIm Fiers, Clair George, Robert C. McFarlane, 
and Caspar W. Weinberger for all offenses charged or prosecuted by Inde¬ 
pendent Counsel Lawrence E. Walsh or other member of his office, or 
committed by these individuals and within the jurisdiction of that office. 

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-fourth 
day of December, in the year of our Lord nineteen hundred and ninety- 
two, and of the Independence of the United States of America the two 
hundred and seventeenth. 


IFR Doc. 92-31648 
Piled 12-26-92; 2:06 pm) 
Billing code 319S-01-M 
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Presidential Documents 


Presidential Determination No. 93-5 of December 15, 1992 

Presidential Determination on Extending the Agreement for 
Cooperation Between the United States of America and the 
People’s Republic of Bangladesh Concerning Peaceful Uses of 
Nuclear Energy 


Memorandum for the Secretary of State, the Secretary of Energy 

1 have considered the proposed agreement to extend for a period of 20 
years the Agreement for Cooperation Between the United States of America 
and the People's Republic of Bangladesh Concerning Peaceful Uses of Nuclear 
Energy signed at Dhaka September 17, 1981, along with the view’s, rec¬ 
ommendations, and statements of the interested agencies. 

I have determined that the performance of the agreement for an additional 
period of 20 years will promote, and will not constitute an unreasonable 
risk to, the common defense and security. Pursuant to section 123 b. of 
the Atomic Energy Act of 1954, as amended (42 U.S.C. 2153(b)), I hereby 
approve the proposed agreement on extension and authorize you to arrange 
for its execution. 



IFR Doc. 92-31859 
Filed 12-28-92; 3:12 pm| 
Billing code 3195-Ol-M 


THE WHITE HOUSE. 
Washington, December 15, 1992. 
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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7CFR Part 910 
[Lemon Regulation 766] 

Lemons Grown in California and 
Arizona; Limitation of Handling 

AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Final rule. 

SUMMARY: This regulation establishes 
the quantity of California-Arizona 
lemons that may be shipped to fresh 
domestic markets during the period 
from December 20 through December 
26,1992. This action is being taken in 
response to a recent court action in 
which a temporary restraining order was 
granted which enjoined the Secretary 
from discontinuing weekly volume 
controls on the fresh sale of lemons. 
EFFECTIVE DATE: Regulation 766 (7 CFR 
910.166) is effective for the period from 
December 20 through December 26, 

1992. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth G. Johnson, Marketing Order 
Administration Branch. Fruit and 
V^egelable Division. Agricultural 
Marketing Service. U.S. Department of 
Agriculture, room 2523-S. P.O. Box 
96456, Washington, DC 20090-6456; 
telephone: (202) 690-3670; or Martin 
Engeler, California Marketing Field 
Office, Marketing Order Administration 
Branch. Fruit and Vegetable Division, 
Agricultural Marketing Service. U.S. 
Department of Agriculture, 2202 
Monterey Street. Suite 102B. Fresno, 
California 93721; telephone: (209) 487- 
5901. 

SUPPLEMENTARY INFORMATION: This final 
rule is issued under Markc.ing Order 
No. 910 (7 CFR part 910), as amended, 
regulating the handling of lemons grown 
in California and Arizona. This order is 
effective under the Agricultural 


Marketing Agreement Act of 1937, as 
amended, hereinafter referred to as the 
Act. 

This final rule has been reviewed by 
the Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and 
the criteria contained in Executive 
Order 12291 and has been determined 
to be a **non-major** rule. 

This final rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. This action is not 
intended to have retroactive effect. This 
final rule will not preempt any state or 
local laws, regulations, or policies, 
unless they present an irreconcilable 
conflict with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and requesting a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his principal place of 
business, has jurisdiction in equity to 
review the Secretary's ruling on the 
petition, provided a bill in equity is 
filed not later than 20 days after date of 
the entry of the ruling. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities as well as larger 
ones. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 70 handlers 
of lemons grown in California and 


Arizona subject to regulation under the 
lemon marketing order and 
approximately 2,000 lemon producers 
in the regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annua) receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. The majority of 
handlers and producers of California- 
Arizona lemons may be classified as 
small entities. The Administrator of 
AMS has determined that this final rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

Volume regulations have been issued 
under the Califomia-Arizona lemon 
marketing order during the 1992-93 
season for the weeks ending November 
28 through December 19. On December 
14. the Department concluded that 
volume regulations were not necessary 
for the remainder of the season to 
effectuate the declared policy of the Act. 

On December 15, the Lemon 
Administrative Committee (Committee) 
met in Newhall, California, and 
recommended volume regulation for the 
week ending December 26 of 275 cars. 

On December 17, a temporary 
restraining order (TRO) was granted in 
U.S. District Court (court) in 
Washington, DC which enjoined the 
Secretary from suspending weekly 
volume controls for Califomia-Arizona 
lemons. At that time, a hearing for a 
preliminary injunction was scheduled 
for Decem^r 29,1992. 

Pursuant to 5 U.S.C. 553. it is found 
and determined that good cause exists 
for not postponing the effective date of 
this action until 30 days after 
publication in the Federal Register 
because this action needs to be in effect 
by December 20 in order to comply with 
the December 17 court decision. 

List of Subjects in 7 CFR Part 910 

Lemons, Marketing agreements. 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR part 910 is amended as 
follows: 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

1. The authority citation for 7 CFR 
part 910 continues to read as follows: 
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Authority: Secs. 1-19, 48 Stat. 31. as 
amended; 7 U.S.C. 601-674. 

2. Section 910.1066 is added to read 
as follows: 

Note: This section will not appear in the 
Code of Federal Regulations. 

§910.1066 Lemon Regulation 766. 

The quantity of lemons grown in 
California and Arizona wiricb may be 
handled during the period tom 
December 20 throu^ December 26. 
1992. is established at 275,000 cartons. 

Dated: December 20,1992. 

Robert C Keeney, 

Deputy Director Fruit and Vegetable Division. 
|FR Doc. 92-31660 Filed 12-29-92; 8:45 ami 
eiLUMG eooc a4to-a2-4i 


7 CFR Part 905 

[Docket No. FV02-90S-1FR] 

Orangee, Grapefruit, Tangerines, and 
Tangelos Grown in Florida; Finalize 
Relaxed Minimum Size Requirement 
for Red Seedless Grapefruit 

AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Final rule. 

SUMMARY: This action finalizes an 
interim final rule which relaxed the 
minimum size requirement for domestic 
shipments of Florida red seedless 
grapefruit to size 56 (3Via Inches in 
diameter) through November 7.1993. 
The minimum size requirement would 
have increased to size 48 (3 ^/ia inches in 
diameter) on October 26,1992, had the 
relaxation not been issued. The 
relaxation enabled handlers to ship size 
56 red seedless grapefruit for the entire 
1902-'93 season. The relaxation was 
based on this season*s current and 
prospective crop and market conditions, 
and the maturity and flavor levels of red 
seedless grapefruit. 

EFFECTIVE DATE: January 29,1993. 

FOR FURTHER INFORMATION CONTACT: 

Gary D. Rasmussen, Marketing 
Specialist, Marketing Order 
Administration Brax^, Fruit and 
Vegetable Division. AMS. USDA, P.O. 
Box 96456, room 2523-S, Washington. 
DC 20090-6456; telephone: 202-720- 
5331; or John R. Toth, Southeast 
Marketing Field Office, USDA/AMS, 
P.O. Box 2276, Winter Haven. Florida 
33883; telephone: 813-299-4770. 
SUPPLEMENTARY INFORMATION: This final 
rule is issued under Marketing 
Agreement and Marketing Order No. 
905, both as amended t7 CFR part 90S), 
regulating the handling of oranges, 
grapefhiit, tangerines, and tangelos 


grown in Florida. This order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674). hereinafter referred to 
as the Act. 

This final rule has been reviewed by 
the Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and 
the criteria contained in Executive 
Order 12291 and has been determined 
to be a “non-major** rule. 

This final rule has been reviewed 
under Executive Order 12778, Civil 
Justice Refonn. This action is not 
intended to have retroactive effect. This 
final rule will not preempt any state or 
local lavirs, regulations, or policies, 
unless they present an irreconcilable 
conflict with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 8c(15){A) of the Act, any handler 
subject to an order may file with the 
Secretary a petition stating that the 
order, any provisions of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and revesting a modification of the 
order or to oe exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing, the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction in 
equity to review the Secretary’s ruling 
on the petition, provided a bill in equity 
is filed not later than 20 days after the 
dale of the entry of the ruling. 

Pursuant to requirements set forth in 
the R^ulatory Flexibility Act (RFA). the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business si^ject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act. and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are about 100 Florida citrus 
handlers subject to regulation under the 
marketing order covering oranges, 
grapefruiL tangerines, and tangelos 
grown in Florida, and about 10,200 
producers of these citrus fruits in 
Florida. Small agricultural producers 
have been defined by the Small 


Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. A minority of these 
handlers and a majority of the producers 
m^ be classified as small entities. 

The Citrus Administrative Committee 
(committee), which administers the 
marketing order locally, met September 
15. 1992, and unanimously 
recommended a relaxation in the 
minimum size requirement for red 
seedless grapefruit. The committee 
meets prior to and during each season 
to review the handling regulations 
effective on a continuous oasis for each 
citrus tuH regulated under the 
marketing order. Committee meetings 
are open to the public, and interesti^ 
persons may express their views at these 
meetings. The Department reviews 
committee recommendations and 
information submitted by the committee 
and other available information and 
determines whether modification, 
suspension, or termination of tlie 
handling regulations would tend to 
effectuate the declare d po licy of the Act. 

Section 905.306 (7 CFR 905.306) 
specifies minimum grade and size 
requirements for Florida citrus. Such 
requirements for domestic shipments 
are specified in that section in Table 1 
of paragraph (a), and for export 
shipments in Table II of paragraph (b). 
Export requirements were not changed 
by the relaxation. 

The interim final rule was issued on 
October 9.1992, with an effective date 
of October 26.1992, and published Ln 
the Federal Register (57 FR 47255, 
October 15,1992). The interim final rule 
provided a 30-day comment period 
ending November 16.1992, and no 
comments were received. 

The interim final rule relaxed the 
minimum size requirement for domestic 
shipments of Florida red seedless 
grapefruit to size 56 (3Vie inches in 
diameter) through November 7,1993. 
The minimum size would have 
increased to size 48 (3®A6 inches in 
diameter) on October 26,1992, had the 
relaxation not been issued. The 
relaxation enabled handlers to ship size 
56 red seedless grapefruit for the entire 
1992-93 season. 

The committee expects 1992-93 
season fresh shipments of Florida 
seedless grapefruit to be considerably 
greater than average, and it reports that 
the external quality of the fruH is very 
good and fruit sizes are smaller than 
normal. The committee also expects that 
fresh market demand will be good for 
size 56 red seedless grapefruit during 
the entire 1992-93 season. 
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The relaxation was designed to enable 
Florida grapefruit shippers to continue 
shipping size 56 red seedless grapefruit 
to the domestic market consistent with 
current and anticipated demand during 
the entire 1992~d3 season, and to 
maximize fresh market shipments. The 
relaxation was based on the committee's 
assessment of the maturity, flavor level, 
end size composition <Tfthis season's 
Florida red seedless grapefruit crop. The 
Florida seedless grapefruit shipping 
season normally begins in September 
and continues until the following July. 

Minimum size requirements are 
designed to provide fresh markets vrith 
fruit of acceptable size and maturity, 
thereby maintaiiui>g consumer 
confidence In fresh Florida gr^>efruil. 
This helps create buyer confrdence and 
contributes to stable marketing 
conditions. This is in the interest of 
producers, packers, ^md consumers, and 
is expected to increase returns to 
Florida grapefruit growers. 

Under fhe marketing order for Florida 
citrus, handlers may ship up to 15 
standard packed cartons (12 bushels) of 
fruit per day, and up to 2 standard 
pack^ cartons of fruit per day in gift 
packages w^hicb are individudly 
addressed and not for resale, under 
exemption provisions. Fruit shipped Tor 
animal feed is also exempt under 
specific conditions. In addition, fruit 
shipped to commercial processors for 
conversion into canned or frozen 
products or Into a beverage base are not 
subject to the handling requirements. 

This action reflects the committee's 
and the Department's appraisal of the 
need to frn^ze the relaxed 
requirements. The Department's view is 
that maintaining the relaxed 
requirements w^l have a beneficial 
impact on producers and handlers since 
it will permit Florida grapefruit 
handlers to continue shipping size 56 
red seedless grapefruit to meet 
consumer needs consistent with this 
season's crop and market conditions. 

Based on the above, the Administrator 
of the AMS has determined that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. 

After consideration of all relevant 
matter presented, the information and 
recommendations submitted by the 
committee, and other information, it is 
found that finalizing the interiin final 
rule, as published in the Federal 
Register (57 FR 47255, October 15. 

1992), wiU tend to effectuate the 
declared policy of the Act. 


List of Subjects in 7 CFR Part 905 

Grapefruit, Marketing agreements, 
Oraiiges, Reporting and recordkeeping 
requirements, Tangelos, Tangerines. 

For the reasons set forth in the 
preamble, 7 CFR part 905 is amended as 
follows: 

PART 905—ORANGES, GRAPEFRUtT. 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA 

1. The authority citation for 7 CFR 
part 905 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31. as 
amended; 7 U.S.C 601-674. 

§905.306 [AmMided] 

2. Acoordingly, the interim final rule 
amending the provisions of § 905.306. 
which was published in the Federal 
Register (57 FR 47255, October 15. 
1992), is adopted as a final rule. 

Note: This section will appear in the 
annual Code of Federal Reflations. 

Dated: December 21,1992. 

Robert C. Keeney, 

Deputy Directoiu Fruit and Vegetable Division. 
IFR Doc. 92-31666 Filed 12-29-92; 8:45 ami 
BILUNQ CODE 341(M»-4i 


7 CFR Part 907 

[Navel Orange Regulation 741] 

Navel Oranges Grown in Arizona and 
Designated Part of California 

AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Final rule. 

SUMMARY: Tills regulation establishes 
the quantity of Califomia-Arizoiia navel 
oranges that may be shipped to 
domestic markets during the period 
from December 18 throuf December 
24,1992. This action is being taken in 
response to a recent court action in 
which a temporary restraining order was 
granted whi^ enjoined the Secretary 
frum discontinuing weekly volume 
controls on the fresh sale of navel 
oranges. 

EFFECTIVE DATE: Regulation 741 (7 CFR 
907.1041) is effective for the period 
from December 18 throu^ Dumber 
24. 1992. 

FOR FURTHER INFORMATION CONTACT: 
Christian D. Nissen, Marketing 
Specialist, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, Agricultural 
Marketing Service. U.S. Department of 
Agriculture, room 2523-S, P.O. Box 
96456, Washington, DC 20090<-6456; 
telephmie: 1202) 720-5127; or Robert 
Curry, California Mariceting Field Office. 


Marketing Order Administration 
Branch, Fruit and Vegetable Division. 
Agricuhural Marketing Service. U.S. 
Department of Agriculture, 2202 
Monterey Street, suite 102B, Fresno, 
California, 93721; telephone: (209) 487- 
5901. 

SUPPLEMENTARY INFORMATION: This final 
rule is issued under Marketing Order 
No. 907 (7 CFR part 907), as amended, 
regulating the handling of navel oranges 
grown in Arizona and desimated part of 
California. This order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended, hereinafter 
referred to as the “Act." 

This final rule has been reviewed by 
the Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and 
the criteria contained in Executive 
Order 12291 and has been determined 
to be a "non-major" rule. 

This final rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. This action is not 
intended to have retroactive effect. This 
final rule will not preempt any state or 
local law's, regulations, or policies, 
unless they present an irreconcilable 
conflict with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating ffiat 
the order, any provision of the order, or 
any c^ligation imposed in connection 
with the order Is not in accordance with 
law and request a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. Tlie Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his her principal 
place of business, has jurisdiction in 
equity to review the S^retary's ruling 
on the petition, provided a bill in equity 
is filed not later than 20 days after date 
of the entry of the ruling. 

Pursuant to requirements set forth in 
the Re^latory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of the 
use of volume regulations on small 
entities as well as larger ones. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
bi^iness subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened 
Marking orders issued pursuant to the 
Act. and rules issued th^under, are 
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unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 130 handlers 
of California-Arizona navel oranges 
subject to regulation under the navel 
orange marketing order and 
approximately 4,000 navel orange 
producers in California and Arizona. 
Small agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less than 
$500,000 and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
majority of handlers and producers of 
Califomia-Arizona navel oranges may be 
classified as small entities. The 
Administrator of AMS has determined 
that this Hnal rule will not have a 
significant economic impact on a 
substantial number of small entities. 

Volume regulations have been issued 
under the Califomia-Arizona navel 
orange marketing order during the 
1992-93 season for the weeks ending 
November 19 through December 17. On 


December 14, the Department 
concluded that volume regulations were 
not necessary for the remainder of the 
season to effectuate the declared policy 
of the Act. 

On December 15. the Navel Orange 
Administrative Committee (Committee) 
met in Newhall, California, and 
recommended volume regulation for the 
week ending December 24 of 1,300 cars 
for Districts 1 and 3 (Central California 
and California Desert Valley and 
Arizona). 

On December 17. a temporary 
restraining order (TRO) was granted in 
U.S. District Court (court) in 
Washington, DC which enjoined the 
Secretary from suspending weekly 
volume controls for Califomia-Arizona 
navel oranges. At that time, a hearing for 
a preliminary injunction was scheduled 
for December 29,1992. 

Pursuant to 5 U.S.C. 553, it is found 
and determined that good cause exists 
for not postponing the effective date of 
this action until 30 days after 
publication in the Federal Register 
because this action needs to be in effect 
by December 18 in order to comply with 
the December 17 court decision. 


List of Subjects in 7 CFR Part 907 

Marketing agreements, Oranges, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble. 7 CFR part 907 is amended as 
follows: 

PART 907—NAVEL ORANGES GROWN 
IN ARIZONA AND DESIGNATED PART 
OF CALIFORNIA 

1. The authority citation for 7 CFR 
part 907 continues to read as follows: 

Authority: Secs. 1-19,48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. Section 907.1041 is added to read 
as follows: 

Note: This section will not appear in the 
Code of Federal Regulations. 

§907.1041 Naval orange* regulation 741. 

The quantity of navel oranges grown 
in California and Arizona which may be 
handled during the period from 
December 18 througn December 24, 
1992, is established as follows: 


Dlslrkrt 1 

Dtstrtd 2 

District 3 

CHstrIcf 4 

Total 

cartons/% (000) 1,23895.2 .— 

cartons/% (000) open. 

canons/% (000) 62/4.8 .. 

canons/% (000) open. 

canons (000) 1.300 


Dated: December 20,1992. 

Robert C Keeney. 

Deputy Director, Fruit and Vegetable Division. 
|FR Doc. 92-31665 Filed 12-29-92; 8:45 am) 
BILUNG CODf 


7 CFR Part 907 

[Navel Orange Regulation 741. Amendment 
1, and Navel Orange Regulation 742] 

Navel Oranges Grown in Arizona and 
Designated Pail of California 

AGENCY; Agricultural Marketing Service, 
USDA. 

ACTION: Final rule. 

SUMMARY: This regulation amends Navel 
Orange Regulation 741 by increasing the 
quantity of Califomia-Arizona navel 
oranges that may be shipped to 
domestic markets during the period 
from December 18 through December 
24, 1992. and establishes the quantity of 
Califomia-Arizona navel oranges that 
may be shipped to domestic markets 
during the period from December 25 
through December 31.1992. This action 
is being taken in response to a recent 
court action in which a temporary 
restraining order was granted which 
enjoined the Secretary from 


discontinuing weekly volume controls 
on the fresh sale of navel oranges. 
EFFECTIVE DATE: Regulation 741, 
Amendment 1 (7 CFR 907.1041). is 
effective for the period from December 
18 through December 24,1992, and 
Regulation 742 (7 CFR 907.1042) is 
effective for the period from December 
25 through December 31.1992. 

FOR FURTHER INFORMATION CONTACT: 
Christian D. Nissen. Marketing 
Specialist. Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, Agricultural 
Marketing Service. U.S. Department of 
Agriculture, room 2523-S, P.O. Box 
96456, Washington, DC 20090-6456; 
telephone: (202) 720-5127; or Robert 
Curry, California Marketing Field Office, 
Marketing Order Administration 
Branch. Fruit and Vegetable Division, 
Agricultural Marketing Service. U.S. 
Department of Agriculture, 2202 
Monterey Street, Suite 102B. Fresno. 
California, 93721; telephone: (209) 487- 
5901. 

SUPPLEMENTARY INFORMATION: This final 
rule is issued under Marketing Order 
No. 907 (7 CFR part 907), as amended, 
regulating the handling of navel oranges 
grown in Arizona and designated part of 
California. This order is effective under 


the Agricultural Marketing Agreement 
Act of 1937, as amended, hereinafter 
referred to as the “Act.** 

This final rule has been review^ed by 
the Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and 
the criteria contained in Executive 
Order 12291 and has been determined 
to be a **non-major** rule. 

This final rule has been reviewed 
under Executive Order 12778, Civil 
justice Reform. This action is not 
intended to have retroactive effect. This 
hnal rule will not preempt any state or 
local laws, regulations, or policies, 
unless they present an irreconcilable 
conflict with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order it not in accordance with 
law and request a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
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petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhahitarrt. or has his or her principal 
place of business, has jurisdiction in 
equity to review the Secretary’s ruling 
on the petition, provided a bill in equity 
is filed not later than 20 days after date 
of the entry of the ruling. 

PvH^uant to requirements set forth in 
the Regulatory Flexibility Act (RFAh the 
AdcnLiiistrator of the Agricultural 
Marketing Service (AMSJ has 
considered the economic impact of the 
use of volume regulations on small 
entities as weli as laiger ones. 

The purpose of the RFA is to 6t 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder., are 
unique in that tliey are brought about - 
through group action of essentially 
small entities-acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

Tliere are approximately 130 handlers 
of California-Arizona navel oranges 
subject to regulation under the navel 
orange mariceting-order end 
approximately 4,000 navel orange 
producers in California and Arizona. 
Small agricultural producers have been 
defined by the Small Business 
AdministratioaOS CFR 121.601) as 
those having annual receipts of less than 
$s00;000. small agricultural service 
firms are defined as those whose annual 
receipts are less than 5X500,000. The 
majority of handlers and producers of 
Cali forma-Arizona navel oranges maybe 
classified as small entities. Tim 
Administrator of AMS has determined 
that this final rule will not have a 
significant economic impact on a 
substantial Tuimber of small entities. 

Volume regulations were issued 
under the California-Arizona navdl 


orange marketing order during the 
1992-93 season for the weeks ending 
November 19 through December 17. On 
December 14, the Department 
concluded that voimne regulations were 
not necessary for the remainder of the 
season to effectuate the declared policy 
of the Act. 

On December 17, a temporary 
restraining order fTRO) was granted in 
U.S. Dirtrict Court fcourt) in 
Washington, D.C. which enjoined the 
Secretary from suspending weekly 
voimne controls fbrCalifomie-Arizona 
navel oranges. At that time, a hearing for 
a preliminary injunction was scheduled 
forDecenher 29.1992. 

Oin December 21. the Department 
issued Navel Oraxtge Regulation 741 
which established vcduine regulation at 
1,300X100 cartons (general matuiity) for 
Districts 1 and 3 (Central California and 
Caiifocma Desert Valley and Arizona) 
for the wwk ending Dumber 24. That 
actioB was recomroended by the Navel 
Orange Administrative Committee 
(Committee) at a December 15 meeting 
in NewhalLCaliiomia. 

Also, on December 21, the Committee 
conducted a telephone vote and 
recommeiided an amendment to Navel 
Orange Regulation 741 to increase the 
total allotment for Districts 1 and 3 from 
1,300,000 cartons to 1500,000 cartons 
(1.426,000 cartons or 9S.2 percent ibr 
Distriot 1 and 72,000 cartons or 4.8 
percent for District 3) for the week 
ending December 24. 

On December 22. the Committee met 
in Neuhall.CaJilornia. and 
recommended volume regulation for the 
week ending December 31 for Districts 

1. 2 ISouthem Caliibmia), and 4 
(Northem Caliibmial. as follows: 

1.200,000 cartons of general maturity 
allotment for District 1., and early 
maturity allotments for District 2 and 4 
at 71.454 cartons and 16,542 cartons^ 
respectively. District 3 will not be 
regulated since about 70 percent of that 


district’s crop to date has been utilized 
and handlers would not be able to 
utilize their allotments. 

Thus, this £Qal rule amends Navel 
Orange Regulation 741 by increasing the 
allotment for the week ending December 
24 to a total of 1,500,000 cartons and 
establishes volume regulation for 
Districts 1, 2, and 4 at the levels 
specihed in the aforementioned for the 
week ending December 31. 

Pursuant to 5 U.S,C. 553, it is fouzKl 
and determined that good cause exists 
for not postponing the effective date of 
this action until 30 days after 
publication in the Federal Register 
because this action needs to be in effect 
by December 25 in order to comply with 
the December 17 court decision. 

List of Sidijects in 7 GFR Pari 907 

Marketing agreements. Oranges. 
Reporting recordke^ing 
requinemants. 

For the reasons set forth in the 
preamble, 7 CFR Part 907 is amended as 
fol low's: 

PART 907—NAVEL ORANGES GROWN 
IN ARIZONA AND DESIGNATED PART 
OF CAUFORNIA 

1. The authority citation lor 7 CFR 
part 997 conlioues lo read as follows: 

Authority: Secs. 1-19.46 Stai. 31, as 
amended; 7 U.S.C 601-674. 

2. Section 907.1041 is revised to read 
as ToIIdws: 

Note: This section will not nppv&r in the 
Code of Federal Regulations. 

S 907.1041 Navel Orange Regulation 741. 

The quantity cf navel oranges grown 
in California and Arizona which may he 
handled during the period from 
December 18 through December 24. 

199Z. is established as follows: 


Oistrid 1 

D«stfict2 

DIStrkia 

OisUncH 4 

Total 

Cartonsf^ (000) 

Caf1ons/% (000) 

Caftons/% (000) 

Caftons/% (OOQ) 

Cartons (000) 

1,428^95.2 .......i 

Open 

72^46 

Op^... 

1,500 





3. Section 907.1042 is added to read 
as follows; 

Note: This sectioii will not appearin the 
Code of Federal Regulations. 


S 907.1042 Navel Orange Regulation 742. 

The quantity of navel oranges grown 
in California and Arizona which may be 


handled during the period from 
December 25 through December 31, 
1992. is established as follows: 


District 1 

Distitet 2 

District 3 ^ 

Distnct4 

Tolai 

Cattonarx, (000) 

Canena/% (000) 

Caflon6/% (000) 

Caeonart^ (000) ^ 

Cartons(00(^ 

1 200/100 .. . , ■ 

71.454 

Open , 

16.542 

1,287.996 
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Dated: December 23,1992. 

Robert C Keeney, 

Deputy Director, Fruit and Vegetable Division. 
IFR Doc. 92-31738 FHed 12-28-92; 10:35 
am) 

BILLING CODE 3410-02>y 


7CFR Part 910 
[Lemon Regulation 767] 

Lemons Grown In California and 
Arizona; Limitation of Handling 

AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Final rule. 

SUMMARY: This regulation establishes 
the quantity of Califomia-Arizona 
lemons that may be shipped to hresh 
domestic markets during the period 
from December 27,1992, through 
January 2,1993. This action is being 
taken in response to a recent court 
action in which a temporary restraining 
order was granted which enjoined the 
Secretary horn discontinuing weekly 
volume controls on the fresh sale of 
lemons. 

EFFECTIVE DATE: Regulation 767 (7 CFR 
910.1067) is effective for the period 
from December 27,1992, through 
January 2,1993. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth G. Johnson, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division. Agricultural 
Marketing Service, U.S. Department of 
Agriculture, room 2523-S, P.O. Box 
96456, Washington, DC 20090-6456; 
telephone: (202) 720-5127; or Martin 
Engeler, California Marketing Field 
OfHce, Marketing Order Administration 
Branch. Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, 2202 
Monterey Street, Suite 102B, Fresno, 
California 93721; telephone: (209) 487- 
5901. 

SUPPLEMENTARY INFORMATION: This final 
rule is issued under Marketing Order 
No. 910 (7 CFR part 910), as amended, 
regulating the handling of lemons grown 
in California and Arizona. This order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended, hereinafter referred to as the 
Act. 

This final rule has been jreviewed by 
the Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and 
the criteria contained in Executive 
Order 12291 and has been determined 
to be a **non-major*' rule. 

This final rule has been reviewed 
under Executive Order 12778, Gvil 


Justice Reform. This action is not 
intended to have retroactive effect. This 
final rule will not preempt any siaie or 
local laws, regulations, or policies, 
unless they present an irreconcilable 
conflict with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and requesting a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
8 hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his principal place of 
business, has jurisdiction in equity to 
review the Secretary’s ruling on the 
petition, provided a bill in equity is 
filed not later than 20 days after date of 
the entry of the ruling. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities as well as larger 
ones. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act.'and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 70 handlers 
of lemons grown in Galifomia and 
Arizona subject to regulation under the 
lemon marketing order and 
approximately 2,000 lemon producers 
in the regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annua) receipts are less 
than $3,500,000. The majority of 
handlers and producers of California- 
Arizona lemons may be classified as 
small entities. The Administrator of 
AMS has determined that this final rule 
will not have a significant economic 
impact on a substantia) number of small 
entities. 


Volume regulations were issued 
under the (Dalifomia-Arizona lemon 
marketing order during the 1992-93 
season for the weeks ending November 
28 through December 19. On December 
14. the Department concluded that 
volume regulations were not necessary 
for the remainder of the season to 
effectuate the declared policy of the Act. 

On December 17, a temporary 
restraining order (TRO) was granted in 
U.S. District Court (court) in 
Washington, D.C. which enjoined the 
Secretary from suspending weekly 
volume controls for C^lifomia-Arizona 
lemons. At that lime, a hearing for a 
preliminary injunction was scheduled 
for December 29,1992. 

On December 21. the Department 
issued Lemon Regulation 766 which 
established volume regulation at 
275,000 cartons. That action was 
recommended by the Lemon 
Administrative Committee (Committee) 
at a December 15,1992, meeting in 
Newhall, California. 

On December 22, the Committee met 
in Newhall. California, and 
recommended volume regulation for the 
week ending January 2,1993, of 275,000 
cartons. 

Pursuant to 5 U.S.C. 553, it is found 
and determined that good cause exists 
for not postponing the effective date of 
this action until 30 days after 
publication in the Federal Register 
because this action needs to be in effect 
by December 27 in order to comply with 
the December 17 court decision. 

List of Subjects in 7 CFR Part 910 

Lemons, Marketing agreements, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble. 7 CFR part 910 is amended as 
follows; 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

1. The authority citation for 7 CFR 
part 910 continues to read as follows: 

Authority: Secs. 1-19,48 Stat. 31. as 
amended: 7 U.S.C. 601-674. 

2. Section 910.1067 is added to read 
as follows: 

Note: This section will not appear in the 
Code of Federal Regulations. 

§ 910.1067 Lemon Regulation 767. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period from 
December 27,1992, through January 2, 
1993, is established at 275.000 cartons. 
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Dated: December 23.1992. 

Robert C Keeney. 

Deputy Director, Fruit and Vegetable Division. 
IFR Doc. 92-31735 Filed 12-28-92:10:35 
am] 

BILUNG CODE 3410-0^41 


7 CFR Parts 917 and 920 
[Docket No. FV92-917-2FRJ 

Expenses and Assessment Rates for 
Specified Marketing Orders 

AGENCY: Agricultural Marketing 
Ser\'ices. USDA. 
action: Final rule. 

SUMMARY: The Department of 
Agriculture (Department) is adopting as 
a final rule the provisions of two interim 
final rules (without change) authorizing 
expenditures under Marketing Order 
917 and authorizing expenditures and 
establishir^ an assessment rate under 
Marketing Order 920 for the 1992-93 
fiscal period. Authorization of these 
budgets enables the Pear Commodity 
Committee and the Kiwifruit 
Administrative Committee (committees) 
to incur expenses that are reasonable 
and necessary to administer the 
programs. Funds to administer these 
programs are derived from assessments 
on handlers. 

EFFECTIVE OATES: March 1.1992. 
through February 28.1993 (§917.255), 
and August 1.1992. through July 31. 
1993 (§920.209). 

FOR FURTHER INFORMATION CONTACT: 
Britthany Beadle. Marketing Order 
Administration Branch. Fruit and 
Vegetable Division. AMS, USDA. P.O. 
Box 96458. room 2525-S, Washington. 
DC 20090-6456. telephone (202) 690- 
0992. 

SUPPl EMENTARY INFORMATION: This rule 
is effective under Marketing Agreement 
and Order No. 917 (7 CTR part 917). 
regulating the handling of fresh pears 
grown in (California, and Marketing 
Order No. 920 (7 CFR part 920). 
regulating the handling of kiwifhiit 
grown in (California. The marketing 
agreements and orders are effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674). hereinafter referred to 
as the Act. 

This rule has been reviewed by the 
Department in accordance with 
Departmental Regulation 1512-1 and 
the criteria contained in Executive 
Order 12291 and has been determined 
to be a “non-major** rule. 

This rule has been reviewed under 
Executive Order 12778, Civil Justice 
Reform. This action authorizes 


expenditures for the 1992-93 fiscal year 
(March 1.1992-February 28.1993) 
under Marketing Order No. 917. Also, 
under the provisions of Marketing Order 
No. 920 now in effect. California 
kiwifruit is subject to assessments. It is 
intended that the assessment rate as 
issued herein %vill be applicable to all 
assessable kiwifhiit handled during the 
1992-93 Bscal period which began 
August 1.1992. This final rule will not 
preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act. any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and renuesting a modification of the 
order or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction in 
equity to review the Secretary's ruling 
on the petition, provided a bill in equity 
is Bled not later than 20 days after date 
of the entry of the ruling. 

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
the Administrator of the Agricultural 
Marketing Service (AMS) 1 ms 
considered the economic impact of this 
rule on small entities. 

The purpose of the RFA is to Bt 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses %vill not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 45 handlers 
of California pears under Marketing 
Order No. 917. and approximately 300 
pear producers. There are 
approximately 100 handlers of 
Cialifomia kiwifruit under Marketing 
Order No. 920. and approximately 850 
kiwifruit producers. Small agricultural 
producers have been deBned by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000. and small 
agricultural service Brms are deBned as 


those w'hose annual receipts are less 
than $3,500,000. The majority of 
California pear and kiwifruit producers 
and handlers may be classiBed as small 
entities. 

The budgets of expenses for the 1992- 
93 Bscal period w'ere prepared by the 
committees, the agencies responsible for 
local administration of the marketing 
orders in their respective areas, and 
submitted to the Department for 
approval. The members of these 
committees are handlers and producers 
of California pears and for kiwifruit. 
producers and a non-industry member. 
They are familiar with the committee's 
needs and with the costs of goods and 
services in their local areas and are thus 
in a position to formulate appropriate 
budgets. The budgets were formulated 
and discussed in public meetings. Thus, 
all directly affect^ persons have had an 
opportunity to participate and provide 
input. 

The Pear Commodity Committee met 
on June 26.1992. and unanimously 
recommended 1992-93 expenditures of 
$86,509, $1,770 less than the previous 
season, be allocated from the 
committee’s operating reserve funds to 
conduct several research projects and to 
provide for nominal committee 
expenses. The committee had $86,509 
in reserves as of March 1.1992. an 
amount within the maximum 
authorized. Budgeted expenditures 
represent the entire carryover of reserv^e 
funds for the committee. No provision 
for assessments was made. In 
comparison, the 1991-92 Bscal period 
actual expenditures were $1,157,620. 
and the assessment rate was $0.25 per 
36-pound carton or equivalent. 

llie absence of assessments and the 
difference between this budget and the 
budget for the 1991-92 fiscal period are 
due to the fact that the committee also 
voted to suspend the marketing order at 
the conclusion of this season. The 
budget is designed to utilize the total 
amount of funds remaining in the 
committee's reserve during this fiscal 
season. 

Major committee expenditures 
estimated for 1992-93 are $86,391 for 
research projects and $118 for nominal 
commit!^ expenses. This compares 
with major committee expenditures 
proposed for 1991-92, which were: 
Salaries and employee benefits, $88,279; 
market development and promotion, 
$1,140,501: and uncollected assessment 
accounts. $5,000. Total reserves will be 
sufficient to cover all anticipated 1992- 
93 expenditures. Since the expenses 
will be financed from the committee's 
operating reserv'e, no additional costs 
will be imposed on handlers. 
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The Kiwifhiit Administrative 
Committee met on July 22,1992, and 
recommended 1992-93 marketing order 
expenditures of $152,913, and an 
assessment rate of $0.02 per tray or tray 
equivalent of Id wifhiit In comparison, 
1991-92 marketing year budgeted 
expenditures were $136,452, and the 
assessment rate was $0,015 per tray. 
Assessment income for 1992-93 is 
estimated to total $170,000 based on 
anticipated fresh domestic shipments of 
8.5 million trays or tray equivalents of 
kiwifruit This will be adequate to cover 
budgeted expenses. Funds in the resen’e 
at the end ori992-93 fiscal year, 
estimated at $29,062, will be within the 
maximum permitted by. the order of one 
fiscal year ’s expenses. 

The major budget category for 1992- 
93 is SlQ9,170 for administrative^ staff 
and held salaries. 

The assessment rate recommended by 
the kiwifhiit committee was derived by 
dividing anticipated expenses by. 
expected shipments of kiwihruitv 
Because this rate will be applied to 
actuals shipments, it must be established 
at a rate that will provide sufficient 
income to pay the committee's 
expenses. 

while this action will impose some 
additional costs on kiwifiruit handlers, 
the costs are in the form of uniform 
assessments on all handlers..Some of 
the additional costs may be passed on 
to kiwifiruit producers. However, these 
costs will be offset by the benefits 
derived firom the operation ofthe 
marketing order. 

The Administrator ofthe AMS has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small entities. 

The interim final rules were 
published in the Federal Register on 
September 10, 1992, for 7 CFTR part 917 
(57 FR 42683) and (3ctober 6,1992, for 
7 CFR part 920 (57 FR 45973): These 
actions added § 917.255 to authori^ 
expenses for the pear committee, and 
added § 920.209 to authorize expenses 
and establish an assessment rate for the 
kiwifiuit committee. These interim final 
rules provided that interested persons 
could file comments through October 
16i 1992, forM.O. 917 and Novembers, 
1992; for M.Oi 920: No comments were 
received. 

After consideration of all relevant 
material presented, including the 
committee's recommendations, and 
other available information, it is found 
that this finafnile, as hereinafter set 
forth willtend to effectuate the declared' 
policyof the Act. 

It is further found that good'cause 
exists for not postponing the effective 
date of this acfion until 30 days after 


publication in the Federal Register (5 
U.S.C. 353), The committees need to 
have sufficient funds to pay their 
expenses. Such expenses are incurred 
on a continuous basis: The 1992-93 
fiscal period for the Pe» Commodity 
Committee began on March 1,1992, and 
the 1992-93 fiscal period for the 
Kiwifhiit Administrative Committee 
began on August 1,1992. Marketing 
Order 920 requires that any rate of 
assessment for a fi!»:al period apply to 
all assessable kiwifhiit'handled during 
that fiscal period. In addition, handlers 
are aware of these actions which were 
recommended by the committees at 
public meetings. No comments were 
received concerning the two interim 
final rules that are adopted in this 
action as a final rule without change. 

List of Subjects 

TCFHPart 917 

Pears, Marketing agreements. 
Reporting and'recordkeeping 
requirements. 

7 CFR Part 920 

Kiwifhiit, Marketing agreements, 
Reporting and recordkeeping 
requirements. 

Forthe reasons set forthdn the 
preamble^ 7 CFR parts 917 and 920 are 
amraded as follows:* 

1. The authority citation for 7’CFR 
parts 917 and 920 contihues.to read as 
follows: 

Authority: Secs. 1«-19,48 Slat. 31, as 
amended; 7 U:SjC..801<-674. 

PART 917—FRESH PEARS GROWN IN 
CAUFORNIA 

2. Accordingly, the interim final rule 
adding § 917.255, which was published' 
in the Federal Register. (57 FR 42683, 
September 16,1992) is adopted as a 
final rule. 

Note: This action will not appearin the 
annual.Code of Federal Regulations. 

PART 920—KfWlFRUrr GROWN IN 
CALIFORNIA 

3. Accordingly, the interim final rule 
adding § 920.209, which was published 
in the Federal Register (57 FR 45973, 
October 6,1992) is adopted as a.final 
rule. 

Note: This action will not appear in the 
annual Code of Federal Regulations. 

Dated! December 21.1992. 

Robert C Kseitey, 

Deputy Director^ Ftuit and Vegetable DMBiom 
|FR Doc. 92-31661'FdedT2-29^2: 8:45 am)' 
anuNO cooc )4ie.09-M 


7 CFR Part 920 

[Dochet No. FV-«M)72] 

California Klwifruit; Establishment of 
Mall Balloting Procedures 

AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Interim final rule. 

SUMMARY: This interim final rule 
establishes mail balloting procedures for 
membership on the Kiwihoiit 
Administrative Committee (committee). 
The California kiwifhiit maricetihg ordOT 
was amended to authorize the industry 
to nominate persons to serve on the 
committee through mail balloting. Thiis 
action was recommended by the 
committee, the administrative agency 
which woiks with the Department of 
Agriculture (Department) in 
administering the marketing order 
program fbrldwifiruit grown in 
California: This action is intended to 
Increase industry wide participation of 
growers in the selection process by 
authorizing mail balloting. 

DATES: This interim final rule becomes 
effective December 30,1992. Comments 
that are received by January. 29,1993^ 
will be considered prior to issuance of 
a final rule. 

ADDRESSES; Interested persons are 
invited to submit written comments 
concerning this action to: Docket Clerk, 
FftVT3ivision. AMS, USDA,.P.O. Box 
96456, room 2525-S. Wkshington, DC 
20090-6456. Three copies of all written 
material should’be submitted, and they 
will be made available fbr public 
inspection in the office of-me Docket 
Clerk during regul^ business hours. 
Comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 

Mark A\ Hessell Marketing Order 
Administration Branch, Priiit'and 
Vegetable Division, AMS; USDA, P.O. 
Box 96458, room 2523-S; Washington, 
DC 20090-6456; telephone (202) 720- 
3923. 

SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Order No. 920 (7 CFR part 920), as 
amended, regulating the handling of 
kiwifiuit grown in ^lifomia, 
hereinafter referred to as the order. The 
order is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S:C. 601-674), hereinafter 
referred to as the Act. 

This rule has been reviewed by. the 
Department of Agriculture (Department) 
in accordance with Departmental 
Regulation 1512-1 and the criteria 
contained in Executive Order 12291 and 
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has been determined to be a **non- 
major** rute. 

This rule has been reviewed under 
Executive Order 12778. Civil Justice 
Reform. This action is not intended to 
have retroactive effect. This rule will 
not preempt any state or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and requesting a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
districi in which the handler is an 
inhabitant, or has his principal place of 
business, has jurisdiction in equity to 
review the Secretary's ruling on the 
petition, provided a bill in equity is 
filed not later than 20 days after date of 
the entry of the ruling. 

The [department of Agriculture is 
committed to carrying out its statutory 
and regulatory mandates in a manner 
that best serves the public interest. 
Therefore, where legal discretion 
permits, the Department actively ^ks 
to promulgate regulations that promote 
economic growth, create jobs, are 
minimally burdensome, and are easy for 
the public to understand, use or comply 
wiiii. In short, the Department is 
committed to issuing regulations that 
maximize net benefits to society and 
minimize costs imposed by those 
regulations. This principle is articulated 
in President Bush's January 28.1992, 
memorandum to agency heads, and in 
Executive Orders 12291 and 12498. The 
Department applies this principle to the 
fullest extent possible, consistent with 
law. 

The Department has developed and 
reviewed this regulatory action in 
accordance with these principles. 
Nonetheless, the Department believes 
that public input from all interested 
persons can be invaluable to ensuring 
that the final regulatory product is 
minimally burdensome and maximally 
efficient. Therefore, the Department 
specifically seeks comments and 
suggestions from the public regarding 
any less burdensome or more efficient 
alternative that would accomplish the 
purposes described in this action. 
Comments suggesting less burdensome 


or more efficient alternatives should be 
addressed to the agency as provided in 
this action. 

Pursuant to requirements set forth in 
the R^ulatory Flexibility Act (RFA). the 
Administrator of the Agricultural 
Marketing Service has considered the 
economic impact of this action on small 
entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

It is estimated that 100 handlers of 
California kiwifruit will be subject to 
regulation under the order during the 
current season, and there are 
approximately 700 kiwifhiit producers 
in California. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms, which 
include kiwifruit handlers, are defined 
as those whose annual receipts are less 
than $3,500,000. Most of the kiwifruit 
producers may be classified as small 
entities. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S C. 3504). 
the information collection provisions 
that are included in this interim final 
rule have been approved by the Office 
of Management and Budget (OMB) 
Number 0581-0149. It has been 
estimated that it will take an average of 
20 minutes for each of the 
approximately 180 growers of kiwifruit 
to participate in the voluntary mail 
balloting process. 

This interim final rule establishes 
mail balloting procedures for 
membership on the committee. The 
order was recently amended and 
changes became effective February 12. 
1992 (57 FR 1217). The amendment 
changed provisions of the marketing 
order concerning the overall 
administration of the committee, 
including revisions of committee tenure 
requirements, adding authorization to 
change the terms of office, adding 
authorization for committee 
nominations to be conducted by mail, 
and adding authorization for late 
payment dhaiges on delinquent handler 
assessments. The amendments are 
expected to improve the administration 
and operation of the program in order to 


benefit all kiwifruit growers and 
handlers. 

At a meeting held April 7.1992. the 
committee recommenaed changes in the 
nomination procedures. Specifically, 
the committee recommenaed 
procedures to conduct committee 
nominations by mail to increase grower 
participation in the nomination process. 
This change is intended to reduce the 
administrative costs associated with 
conducting committee nomination 
meetings, and reduce costs incurred by 
individual growers in travelling to and 
attending the meetings. Establishment of 
mail balloting procedures is expected to 
have a positive impact on both large and 
small kiwifruit growers and handlers. 

Currently, the committee is composed 
of 12 members, each of whom have an 
alternate. The committee consists of the 
following: One public member, one 
member from each of the eight grower 
districts, and three additional members 
from the three grower districts with the 
highest production. 

Section 920.22 of the order provides 
for nominations of members to the 
committee by procedures conducted by 
the committee. Under this section, 
nominations for grower members may 
be conducted at grower meetings held in 
each of the order's eight geographic 
districts. These meetings must be held 
prior to July 15 of each year with new 
terms of office beginning on August 1 of 
each year. This section also authorizes 
the committee to recommend to the 
Secretary procedures for conducting 
nominations by mail. This interim final 
rule establishes proc*edures to allow the 
committee to conduct committee 
nominations using mail ballots. 

To implement mail balloting, the 
committee recommended the following 
procedures. Each year that nominations 
are to bo made for particular districts, 
the committee will request nominations 
by mail from ell kiwifruit growers in the 
district involved, by a date to be 
specified by the committee. Nomination 
forms shall provide for names of 
nominees, as well as the nominating 
grower’s name, address, telephone 
number, and signature. Candidates and 
growers may provide appropriate 
voluntary information on their 
candidates* qualifications to serve. Such 
information might include a background 
statement or resume. This information 
may be presented in the ballots 
submitted to growers. 

After receiving nominations from 
growers, the committee with the 
Department, will evaluate the 
qualifications of nominees. If any 
nominees do not qualify, they will be so 
notified in writing. Submitted 
qualifying names will be listed on the 
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ballot. Mail ballots will be sent to all 
growers by a dale to be specified by the 
cominittee. Each grower should 
complete and mail in one ballot for the 
one district If the grower produces in 
more than one district the grower 
should vote in the one district for which 
the grower wishes to be represented. In 
addition, growers may nominate 
qualified individuals from the district 
involved other than those appearing on 
the ballot by writing in such 
candidates^ names on the mail ballots. 
Returned ballots will need to be 
postmarked by a date specified by the 
committee. The Department will tally 
the results. Candidates who receive the 
highest number of votes for each 
position will be presented to the 
Secretary for selection. If the vote is 
tied, another mail ballot will be sent to 
the affected districts, listing only 
candidates receiving the tie votes. 

The above-described procedures will 
be utilized until the committee 
recommends to the Secretary additions 
to or modifications of these nomination 
procedures orlhe Department finds, 
through other sources, that such 
modifications are necessary. 

Bused on the above information, the 
Administrator of the AMS has 
determined that this action-will not 
have a significant economic impact on 
a substantial number of small entities 
and that the action set forth herein will 
benefit producers and handlers of 
California kiwifhiit. 

After consideration of all relevant 
matter presented, including the 
information and recommendations 
submitted by the committee and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will- tend to effectuate the declared 
policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impracticable, unnecessary, 
and contrary to the public interest to 
give preliminary notice prior to putting 
this rule into effect and that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in. the Federal Register 
because: 

(1) This nomination process should be 
available immediately to reduce the 
costs of administering the orders 

(2) Kiwifniit growers and handlers are 
aware of this action which was 
unanimously recommended by the 
committee at a public meeting; and 

(3) This interim final rule provides a 
30>day comment period, and all 

commeiUfr timely received will be 
considered prior to finalization of this 
action. 


List of Subjects in 7 CFR Part 920 

Kiwifruit, Marketing agreements. 

For the reasons set forth in the 
preamble. 7 GFR part 920 is amended as 
follows: 

PART 92a-KIWIFRUrr GROWN IN 
CAUFORNIA 

1. The authority citation for 7 C3Fk 
part 920 continues to read as follows: 

Aathorit 3 r: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. Section 920.122 is added to read as 
follows: 

§920.122 Nomination procedurM. 

(a) The manner of nominating grower 
members and alternate members to the 
committee shall be as follows: 

(1) The committee’s mailing of an 
approved nomination form to all 
kiwifniit growers of record shall 
constitute notice of nominations. All 
eligible kiwifruit growers may nominate 
themselves or any other eligible 
kiwifruit grower to*vacant committee 
positions for the nominee's district. 
Completed nomination forms shall be 
returned to the office of the.committee 
by a date specified by the committee 
and approved by an agent of the 
Secretary^. Nomination forms shall 
provide, for names of nominees, as well 
as-the nominating grower's name, 
address, telephone number, and 
signature. Incomplete nominations 
forms will not be considered valid. 

(2) . For each district involved in the 
current year's nominations, committee 
staff, with the Secretary’s oversight, 
shall establish a slate of candidates with 
the names of all qualified nominees 
received; Persons submitting invalid 
nomination fonns shall be notified of 
such by the committee. Within a 
reasonable time period, a ballot 
containing a slate of candidates shall be 
mailed to all growers of record within 
the respective district repre.sented by 
such candidates. The committee shall 
provide a reasonable period-of time to 
growers to cast votes on the candidates 
and;return the completed ballots for 
tallying. 

(3) To be eligible to vote, growers 
must be producing kiwifruit during the 
crop year nominations are held and. 
within the district represented by the 
candidates on the ballot. A grower may 
only vote for candidates from one 
district and may only cast one ballot. 
Growers may also cast votes for eligible 
candidates who do-not appear on the 
ballots by writing in the name of such 
candidates on the ballot. Each ballot 
shall provide for a voter eligibility 
certification which must include the 


voter’s name, ad dressy telephone 
number, and signature, as well as the 
name(s) of all handlers which handled 
the current season's crop. At the 
discretion of the Secretary, the ballots 
may include other background 
information about each candidate. 

(4) In order to be valid, ballots must 
be executed in accordance with the 
instructions set forth on the ballot, and 
are to be retiuned to the Secretary’s 
agent who wiU tally the ballots with 
such assistance from the committee as 
may be requested by the agent. Such 
ballots shall be postmarked by a date 
specified by the committee and 
approved by an agent of the Secretary. 

(s) The names of the persons 
receiving the highest total number of 
votes for a particular position shall be 
submitted to the Secretary as the 
nominees for such positions. In the 
event of a tie vote, a ballot containing 
only the names of the candidates 
receiving the tied vote shall be moiled 
to all growers inThe affected district. 

(b) Ih the event of a vacancy as 
specified in § 920.26, the committee 
shall utilize the same procedure as 
prescribed in §920.122 (a)(1) through 
(a)(5) to fill such vacancy. 

Dated: December 21..1992. 

Robert C Kcreney; 

I^eputy Director, Fruit and Vegetable Division. 
(FR Doc. 92-31659 Filed 12-29-92; 8:45 amj 
BILUNG COOC 3410'4a-4l 


7 CFR Parts 932 and 944 

[Docket No. FV-92-067FR1 

Olives Grown in Caiifomia and Oilvea 
Imported Into the United States; 
Revision of Size Requirements 

AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION:. Final rule. 

SUMMARY: The U.S; Department of 
Agriculture (Department) is adopting as 
a final rule the provisions of two interim 
final rules which relaxed size 
requirements established for Caiifomia 
and imported olives. For California 
olives, this action allows “Large” size 
olives of the Ascolano, Barouni, and'St. 
Agostino varieties to be used in. the 
production of canned ripe whole or 
whole pitted olives. This action also 
makes adjustments in the Medium, 
Jumbo, Colossal, end Super Clolossal 
size designations established for 
Califomia olives, and revises the 
minimum .size requirements in effect for 
California olives. This action is 
intended to help the California olive 
industry, better meet current market 
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requirements, and make smaller olives 
of certain varieties available for use in 
the production of canned ripe olives. 
The changes were unanimously 
recommended by the California Olive 
Committee, which works with the 
Department in administering the 
marketing order program for olives 
grown in California. As required under 
section 8(e) of the Agricultural 
Marketing Agreement Act of 1937, this 
section a^ Ganges the olive import 
regulation, so that it conforms with the 
reouiremmits established under the 
California olive marketing order. Thus, 
this final rule relaxes minimum size 
requirements established for imported 
olives of the Ascalano, Barouni. St. 
Agostino. and Obliza varieties. It also 
eliminates obsolete and unnecessary 
language in the import regulation. 
EFFECTIVE DATE: January 29,1993. 

FOR FURTHER INFORMATION CONTACT: 
Caroline C. Thorpe, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96458, room 2525-S, Washington, 
DC 20090-6456; telephone (202) 720- 
8139. 

SUPPLEMENTARY INFORMATION: This final 
mle is issued under Marketing 
Agreement and Order No. 932 (7 CFR 
part 932), both as amended, regulating 
the handling of olives grown in 
California, hereinafter referred to as the 
order. The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-6741, 
hereinafter referred to as the Act. 

This Bnal rule is also issued pursuant 
to section 8(e) of the Act, which 
provides that whenever specified 
commodities, including olives, are 
regulated under a Federal marketing 
order, imports of that commodity must 
meet the same or comparable grade, 
size, quality, and maturitv requirements 
as those in effect for the domestically 
produced commodity. 

This final rule has been reviewed by 
the Department in accordance with 
Departmental Regulation 1512-1 and 
the criteria contained in Executive 
Order 12291 and has been determined 
to be a “non-major*' rule. 

This final rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. This action is not 
intended to have retroactive effect. This 
final rule will not preempt any State or 
local laws, regulations, or policies, 
unless they present an irreconcilable 
conflict with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 603c(15)(A) of the Act. any 
handler subject to an order may file 


with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and requesting a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler Is an 
inhabitant, or has his principal place of 
business, has jurisdiction in equity to 
review the Secretary's ruling on the 
etition, provided a bill in eimity is 
led not later than 20 days aner date of 
the entry of the ruling. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has considered the 
economic impact of this action on small 
entitles. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act. and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

Import regulations issued under the 
Act are bas^ on those established 
under Federal marketing orders. Thus, 
this action should also have small entity 
orientation and should impact both 
small and large business entitles in a 
manner comparable to rules issued 
under such marketing orders. 

It is estimated that 6 handlers of 
California olives are subject to 
regulation under the order during the 
current season, and there are 
approximately 1,350 producers of 
California olives. There are 
approximately 25 importers of olives 
subject to the olive import regulation. 
Small agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms, which include olive handlers and 
importers, are defined as those whose 
annual receipts are less than $3,500,000. 
Most of the olive producers may be 
classified as small entities. None of the 
olive handlers may be classified as 
small entities. The majority of olive 
importers may be classified as small 
entities. 

Interim final rules changing the 
domestic and import regulations were 
issued on August 6,1992, and 


published in the Federal Register on 
August 13.1992 (57 FR 36351 and 57 
FR 36354). These rules provided that 
interested persons could file comments 
through September 14,1992. No 
comments were received. These rules 
changed § 932.152 of the order (7 CFR 
932.152) and para^aphs (b)(3) and 
(b)(5 ) of the olive import regulation (7 
CFR 944.401). The interim final rules 
were effective for the period August 6. 
1992, through July 31.1993. 

Nearly ali of the olives grown in the 
United States are produced in 
California. The growing areas are 
scattered throughout California, with 
most of the commercial production 
coming from inland valleys. In 1990, 
about 77 percent of the production came 
from die San Joaquin Valley and 23 
percent fi*om the Sacramento Valley. 
California olives are primarily used for 
canned ripe whole and whole pitted 
olives which are eaten out of hand as 
hors d'oeuvres or used as an ingredient 
in cooking and in salads. The canned 
ripe olive market is essentially a 
domestic market Very few G^fomia 
olives are e)^rted. 

Olive prociuction has fluctuated from 
a low of 24,200 tons during the 1972- 
73 crop year to a high of 146,500 tons 
during the 1982-83 crop year. The 
California Olive Committee (committee) 
indicated that 1990-91 production 
totalled about 126,872 tons. The various 
varieties of olives produced in 
California have alternate bearing 
tendencies with high production one 
yoar and low the next. The 1991-92 
production totaled approximately 
63,260 tons. Estimated 1992-93 
production is 125,000 tons. 

Section 932.152 of the rules and 
regulations in efiect under the olive 
marketing order establishes outgoine 
regulations for packaged olives. Sucm 
regulations include the requirement that 
canned ripe whole and whole pitted 
olives must conform to seven 
established size designations, ranging 
from Small to Super Colossal. These 
size designations are defined in terms of 
average count ranges per pound for each 
of four variety groups.* For example, the 
Small size is defined for Variety Group 
2. except Obliza, to mean there are from 
128 to 140 olives per poimd, and the 
Colossal size for all variety groups is 
defined to mean that there are 41 to 50 
olives per pound. 

The size designations established in 
§ 932.152 are related to the minimum 
size requirements for canned ripe whole 
and whole pitted olives that are 
established under § 932.52 of the order. 
These minimum size requirements 
include tolerances for undersized olives. 
For example, the minimum canning size 





62162 Federal Register / Vol. 57, No. 251 / Wednesday> December 30, 1992 / Rules and Regulations 


for whole or whole pitted olives of the 
Obliza variety is established at 1/121 
pound. Under §932.152, the smallest 
size designation authorized for Obliza 
olives is Medium, with a count range of 
106 to 121 olives per pound. Thus, the 
minimum weight requirement under 
§ 932.52 equals the weight of the 
smallest Obliza olives authorized for 
canning uses. 

Section 932.52 also provides an 
allowance for olives that weigh less than 
the specified minimum weights. For the 
Obliza variety, up to 35 percent of the 
olives in lots of Medium size category 
olives may weigh less than 1/121 
pound, including up to 7 percent of the 
olives in such lots which may weigh 
less than 1/135 pound. The 1/135 
pound represents the mid-point of the 
Small size designation, which is defined 
to mean that there are between 128 and 
140 olives per pound. The Small size 
designation is one size smaller than the 
Medium size designation, which is the 
smallest size designation authorized for 
Obliza olives for canning use. For 
Obliza olives that fall within authorized 
size designations larger than Medium, 
not more than 5 percent of the olives 
m^ weigh less tnan 1/121 pound. 

Ine order also provides that olives 
that are smaller than those authorized 
for use as whole and whole pitted olives 
may be authorized for use in the 
production of limited use styles of 
olives, such as halved, segmented, 
sliced or chopped olives. Limited use 
sizes are specified in terms of minimum 
weights for individual olives in various 
size categories by variety groups. This is 
to recognize the different sizing 
characteristics of the individual 
varieties and types of California olives. 
Olives used in limited use styles are too 
small to be desirable for use as whole or 
whole pitted canned olives because 
their flesh-to-pit ratio is too low. 
However, they are satisfactory for use in 
the production of limited use styles. 
Authorizing the smaller-sized olives to 
be used for limited use styles makes 
more olives available for canning. 

At a meeting held March 5,1992, the 
•:ommitteo. the agency responsible for 
local administration of the marketing 
order, recommended changes in the size 
requirements to become effective on or 
about August 1,1992, when the 1992- 
93 season for California olives began. 
Section 932.52 of the order provides 
that the Secretary, on the basis of a 
recommendation of the committee or 
other available information, may change 
the sizes, tolerances or percentages 
specified in that section. Specifically, 
the committee recommended that the 
current size requirements be relaxed to 
allow *‘Large" size olives of the 


Ascolano, Barouni, and St. Agostino 
varieties to be used in the production of 
canned ripe whole or whole pitted 
olives. The committee also 
recommended adjustments in the 
Medium. Jumbo, Colossal, and Super 
Colossal size designations established 
for all variety groups of California 
olives, and revisions in the minimum 
size requirements established in 
§ 932.52 so that they are consistent with 
the revised size designations. Finally, 
the committee recommended changes in 
the count ranges established for limited 
use size olives. 

Prior to the issuance of the interim 
final rule, olives of the Ascolano, 
Barouni. and St. Agostino varieties were 
required to be at least Extra Large in size 
to be used in the production of canned 
ripe whole or whole pitted olives. This 
action provides that smaller olives of 
such varieties (those falling in the Large 
size category) also be authorized for 
canning uses. This action is designed to 
increase the availability of Large sized 
canning olives, consistent with current 
market requirements. 

This action also revises the average 
count ranges established in §932.152(0- 
The Medium size, defined as having 
from 106 to 121 olives per pound, is 
redefined to mean that there are 
between 106 and 127 olives per pound. 
This change in the Medium size range 
will permit fruit which would otherwise 
be classified as Small sized fruit to be 
classified as medium sized fruit. 

Additionally, the Jumbo size 
designation is being redefined to mean 
47 to 60 olives per pound, compared 
with the previous range of 51 to 60 
olives per pound. Likewise, the Colossal 
size designation is being redefined to 
mean 33 to 46 olives per pound, 
compared with 41 to 50 olives per 
pound, and the Super Colossal size will 
mean there are 32 or fewer olives per 
pound rather than 40 or fewer olives per 
pound. 

The committee reports that the 
industry has an excess of Super Colossal 
sized fruit which has a more limited 
demand and is harder to sell than fruit 
of the Jumbo and Colossal sizes. The 
committee therefore recommended that 
the minimum number of fruit per pound 
established for the Super Colossal size 
designation be increased so that a 
greater volume of fruit will be available 
to be marketed in the more popular size 
designations. Adjustment of the size 
ranges will decrease inventories of 
larger size fruit, by permitting some of 
this fruit into the size ranges which are 
more in demand. This will allow 
producers and handlers to better meet 
current market requirements. 


This rule also adds a new para^aph 
(h) to § 932.152 to revise the minimum 
size requirements, w^hich are specified 
in § 932.52 of the order. The minimum 
size requirements that appear in 
§ 932.52 of the order and that remain 
unchanged are also included in the new 
paragraph (h). These changes in the 
minimum size requirements are 
necessary so that they are consistent 
with the revised size designations 
discussed previously. For example, the 
minimum size requirement for olives of 
the Ascolano. Barouni, and St. Agostino 
varieties is being changed from 1/88 
pound to 1/105 pound to reflect the 
authority to use Large sized fruit of such 
varieties for cannine purposes. 

Section 932.152 ^so contains average 
count ranges for limited use size olives. 
This action revises the average count 
range established for the Ascolano, 
Barouni. and St. Agostino varieties of 
olives to reflect the previously 
discussed revision to allow Large sized 
olives of these varieties to be used in the 
production of whole and whole pitted 
styles. The current count range of 91 to 
140 olives per pound is being changed 
to a count range of 106 to 180 olives per 
pound. 

As required under section 8(e) of the 
Act, this action makes conforming 
changes in the olive import 
requirements. 

Currently, canned ripe olives, and 
bulk olives for processing into canned 
ripe olives, imported into the United 
States must meet certain minimum 
grade and size requirements specified in 
Olive Regulation 1 (7 CFR 944.401). All 
canned ripe olives are required to be 
inspected and certified prior to 
importation (release from custody of the 
United States Custom Service), and all 
bulk olives for processing into canned 
ripe olives must be inspected and 
certified prior to canning. "Canned ripe 
olives** means olives in hermetically 
sealed containers and heat sterilized 
under pressure, of two distinct types, 
•*ripe** and "green-ripe**, as defined in 
the current U.S. Standards for Grades of 
Canned Ripe Olives (7 CFR 52.3751- 
52.3764). The term does not include 
Spanish-style green olives. Any lot of 
olives failing to meet the import 
requirements may be exported or 
disposed of under the supervision of the 
Processed Products Branch of the Fruit 
and Vegetable Division, with the costs 
of certifying the disposal of the olives 
borne by the importer. Any person may 
import up to 100 pounds (drained 
weight) of canned ri]^ olives or bulk 
olives exempt from these grade and size 
requirements. 

This final rule modifies paragraphs 
(b)(3) and (b)(5) of the olive import 
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regulation to relax the minimum size 
requirements established for imported 
canned whole ripe olives of the 
Ascolano, Barouni. St Agostino, and 
Obliza varieties. It also eliminates 
obsolete and unnecessary language in 
the import regulation. 

As previously indicated, the grade 
and size requirements contained in the 
olive import regulation are based on 
those in effect for olives grown in 
California under Marketing Order No. 
932. The changes in the import 
requirements reflect the changes in the 
minimum size requirements established 
for domestically grown olives. 

Based on the above information, the 
Administrator of the AMS has 
determined that this action will not 
have a significant economic impact on 
a substantia] number of small entities. 

After consideration of all relevant 
matter presented, including the 
information and recommendations 
submitted by Ae committee and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 

In accordance with section 8(e) of the 
Act. the United States Trade 
Representative has concurred with the 
issuance of this final rule. 

List of Subfects 

7 CF/7 Part 932 

Marketing agreements, Olives. 
Reporting and recordkeeping 
requirements. 

7 CFB Pari 944 

Avocados. Food grades and standards. 
Grapefruit Crapes, Imports, Kiwifhiit. 
Limes. Olives and Oranges. 

For the reasons set forth in the 
preamble. 7 CFR parts 932 and 944 are 
amended as follows: 

1. The authority citation for 7 CFR 
parts 932 and 944 continues to read as 
follows: 

Authority: Secs, 1-19, 48 Stal. 31, as 
amended: 7 U.S.C 601-674. 

PART 932—OUVES GROWN IN 
CALIFORNIA 

2. Accordingly, the interim final rule 
amending the provisions of §932.152 
which was published in the Federal 
Register (57 FR 36351. August 13. 

1992), is adopted as a final rule. 

PART 944—FRUITS; IMPORT 
REGULATIONS 

3. Accordingly, the interim final rule 
amending the provisions of § 944.401 
which was published in the Federal 
Register (57 FR 36354, August 13. 

1992). is adopted as a final rule. 


Dated: December 21,1992. 

Robert C Keeney, 

Deputy Director, Fruit and Vegetable Dhision. 
tFR Doc. 92-31663 Filed 12-29-92; 8:45 am] 
BILUNO CODE MlO-OS-il 


7 CFR Part 932 and 944 
[Docket No. FV-91-460FR1 

Olives Grown In California and 
Imported Olivea; Rnal Rula for limited 
Use Olives Grown in California and 
Olive Imports 

AGENCY: Agricultural Marketing Service. 
USDA. 

ACTION: Final rule. 

SUMMARY: The U.S. Department of 
Agriculture (Department) is adopting as 
a final rule the provisions of two interim 
final rules that authorized the use of 
smaller sized California and imported 
olives in the production of limited use 
styles. Olives used in limited use styles 
are too small to be desirable for use as 
whole or whole pitted canned olives 
because their flesh-to-pit ratio is too 
low. However, they are satisfactory for 
use in the production of limited use 
styles such as wedges, halves, slices, or 
segments. This action will help the 
California olive industry and importers 
to meet the increasing market needs of 
the food service industry by making 
smaller olives available for use in the 
production of limited use styles. 
EFFECTIVE DATE: This action is effective 
on January 29.1993. 

FOR FURTHER INFORMATION CONTACT: 
Caroline C. Thorpe, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS. USDA. P.O. 
Box 96458, room 2525~S, Washington. 
DC 20090-6456; telephone (202) 720- 
8139. 

SUPPLEMENTARY INFORMATION: This final 
rule is issued under Marketing 
Agreement and Order No. 932 (7 CFR 
part 932), both as amended, regulating 
the handling of olives grown in 
California, hereinafter referred to as the 
order. The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
hereinafter referred to as the Act. 

This final rule is also issued pursuant 
to section 8(e) of the Act. which 
provides that whenever specified 
commodities, including olives, are 
regulated under a Federal marketing 
order, imports of that commodity must 
meet the same or comparable grade, 
size, quality, and maturity requirements 
as those in effect for the domestically 
produced commodity. 

This final rule has been reviewed by 
the Department of Agriculture 


(Department) in accordance with 
Dei^mental Regulation 1512-1 and 
the criteria contained in Executive 
Order 12291 and has been determined 
to be a '‘non-major*’ rule. 

This final rule has been reviewed 
under Executive Order 12778, Qvil 
Justice Reform. This action is not 
intended to have retroactive effect. This 
rule will not preempt any State or local 
laws, regulations, or policies, unless 
they present an irreconcilable conflict 
with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and reauesting a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant or has his principal place of 
business, has jurisdiction in equity to 
review the Se^etary's ruling on the 
petition, provided a bill in eouity is 
filed not later than 20 days after date of 
the entry of the ruling. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has considered the 
economic impact of this action on small 
entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules i.ssued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entitles acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

Import regulations issuea under the 
Act are based on those established 
under Federal marketing orders. Thus, 
this action should also have small entity 
orientation and should impact both 
small and large business entities in a 
manner comparable to rules issued 
under such marketing orders. 

It is estimated that 6 handlers of 
(California olives are subject to 
regulation under the order during the 
current season, and there are 
approximately 1,350 olive producers in 
(California. Tliere are approximately 25 
importers of olives subject to the olive 
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Import regulation. Smalf agricultural 
producers have been dehned by the 
Small Business Administration (13 (DFR 
121.601) as those having annual receipts 
of less than $500,000. and small 
agricultural service Brms are defined as 
those whose annual receipts are less 
than $3,500,000. Most of the olive 
producers may be classified as small 
entities and none of the olive handlers 
may be classified as small entities. The 
majonly of olive importers may be 
classified as small entities. 

Interim final rules modifying the 
marketing order and import regulations 
are issued on August 5,1992. and 
published in the Federal Register on 
August 11,1992 (57 FR 35745 and 57 
FR 35747). These rules provided that 
interested persons could file comments 
through September 10,1992. No 
comments were received. These rules 
modified section 932.153 of the order (7 
CFR 932.153) and para^aph (b)(l2) of 
the olive import regulation (7 CFR 
944.401). These m^ifications are 
finalized in this action. The interim 
final rules became effective on August 1, 
1992. 

Nearly all of the olives grown in the 
United States are produced in 
California. The growing areas are 
scattered throughout California, with 
most of the commercial production 
coming from Inland valleys. In 1990, 
about 77 percent of the production came 
from the San Joaquin Valley and 23 
percent from the Sacramento Valley. 
California olives are primarily used for 
canned ripe whole and whole pitted 
olives, which are eaten out of hand as 
hors d'oeuvres or used as an ingredient 
in cooking and in salads. The canned 
ripe olive market is essentially a 
domestic market. Very few California 
olives are exported. 

Olive production has fluctuated from 
a low of 24,200 tons during the 1972- 
73 crop year to a high of 146,500 tons 
during tne 1982-63 crop year. The 
California Olive Committee (committee) 
indicated that 1990-91 production 
totalled about 126,872 tons. The various 
varieties of olives produced in 
California have alternate bearing 
tendencies with high production one 
year and low the next. Total production 
for 1991-92 totaled about 63,260 tons. 
Estimated production for the 1992-93 
season is 125,000 tons. However, based 
on past production and marketing 
experience, the committee believes that 
handlers will need smaller sized olives 
during the 1992-93 crop year to meet 
market requirements for limited use 
styles of canned olives. Absent this 
action, olives which are smaller than 
those authorized for whole and whole 
pitted canning uses will have to be 


disposed of by handlers into non¬ 
canning uses such as crushing into oil. 

Paragraph (a)(3) of § 932.52 of the 
order for California olives, provides that 
processed olives smaller than the sizes 
prescribed for whole and whole pitted 
styles may be used for limited uses if 
recommended by the committee and 
approved by the Secretary. Until 
October 1,1991, paragraph (a)(3) also 
prescribed minimum sizes, by variety 
group, which could be authorized for 
use in the production of limited use 
styles by the Secretary. The sizes were 
specified in terms of minimum weights 
for individual olives in various size 
categories by variety groups. This was to 
recognize the different sizing 
characteristics of the individual 
varieties and types of (Dalifomia olives. 
Olives used in limited use styles are too 
small to be desirable for use as whole or 
whole pitted canned olives because 
their fle$h-to-pit ratio is too low. 
However, they are satisfactory for use in 
the production of limited use styles. 
Such styles include halved, segmented, 
sliced, and chopped canned ripe olives. 

Effective Octooer 1,1991, certain non- 
canning size disposition requirements 
specified in § 932.51(a)(3) and minimum 
sizes authorized for limited use 
specified in § 932.52(a)(3) of the order 
were suspended. The committee may 
now recommend the use of olives for 
limited uses that are smaller than those 
previously permitted under the order. 
Minimum size and grade requirements 
may be recommended annually by the 
committee and approved by the 
Secretary. The sizes authorized herein 
are the same as those established for the 
1991-92 crop year. 

The minimum sizes which could 
previously be authorized for limited 
uses were established in a 1971 
amendment to the order. Olives smaller 
than the prescribed minimum sizes 
which could be authorized for limited 
uses had to be disposed of for less 
profitable non-canning uses such as 
crushing for oil. Returns to producers 
are lower on smaller fruit used for such 
purposes. The use of smaller sized 
olives for limited use styles has been 
authorized in all but two crop years 
since the order was instituted in 1965. 

Since the 1971 amendment, there 
have been substantial changes within 
the olive industry. In spite of the annual 
limited use authorization, in recent 
years the industry has not been able to 
meet market requirements for its 
products, especially the limited use 
styles used primarily by the food service 
industry. The demand for processed 
olives and for limited use styles is 
expected to continue to increase. At the 
same time, the industry has not been 


able to increase production to meet 
market needs for canned ripe olives. 

The committee conducted a study 
during the 1990-91 crop year to 
determine the feasibility of utilizing 
smaller sized olives in the production of 
limited use styles and to determine 
which sizes could be efficiently 
rocessed into such styles. All olive 
andlers within the industry 
participated in the study. All handlers 
reported that smaller sizes can be 
efficiently processed into limited use 
styles. Advanced technology in the form 
of better processing equipment is 
currently available. The new technology 
allow's handlers to process smaller 
olives into limited use styles more 
efficiently than was possible in the past. 

On December 2,1991, the committee 
recommended the establishment of 
minimum sizes to be authorized for use 
in the production of limited use styles 
during the 1992-93 season. The size 
requirements are based on the study 
conducted by the committee during the 
1990-91 crop year. The grade 
requirements are the same as 
established in recent seasons. The 
specific sizes for the variety groups are 
the minimum sizes, which are deemed 
desirable for use in the production of 
limited use styles at this time. As in past 
year, permitting the use of smaller 
olives in the production of limited use 
styles will allow handlers to take 
advantage of the strong market for 
halved, segmented, sliced, and chopped 
canned ripe olive. Handlers will be able 
to market more olives than will be 
permitted in the absence of this 
relaxation in size requirements. This 
additional opportunity is provided to 
maximize the use of the available olive 
supplies and facilitate market 
expansion, thereby increasing returns to 
producers. In the absence of this action, 
the smaller fruit would have to be 
di^osed of for less profitable uses. 

Canned ripe olives, and bulk olives 
for processing into canned ripe olives, 
imported into the United States must 
nieet certain minimum grade and size 
requirements specified in Olive 
Regulation 1 [7 CFR 944.401). All 
canned ripe olives are required to be 
inspected and certified prior to 
importation (release from custody of the 
United States Custom Service), and all 
bulk olives for processing into canned 
ripe olives must be inspected end 
certified prior to canning. ’'Canned ripe 
olives" means olives in hermetically 
sealed containers and heat sterilized 
under pressure, of two distinct types, 
"ripe" and "green-ripe", as defined in 
the current U.S. Stand ards for Grades of 
Canned Ripe Olives (7 CFR 52.3751- 
52.3764). The term does not include 
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Spanish'Style green olives. Any lot of 
olives failing to meet the import 
requirements may be exported or 
disposed of under the supervision of the 
Processed Products Branch of the Fruit 
and Vegetable Division, with the costs 
of certifying the disposal of the olives 
borne by the importer. Any person may 
import up to 100 pounds (drained 
weight] of canned hto olives or bulk 
olives exempt from mese grade and size 
retirements. 

This hnal rule modifies paragraph 
(b)(1 2) of the olive import regulation (7 
CFR 944.401) to authorize the 
importation of bulk olives which do not 
meet the minimum size reauirements 
established for olives for wnole and 
whole pitted uses to be used in the 
production of limited use styles for the 
1992-93 season which began August 1. 
1992. This rule also establishes size 
requirements for such olives in 
paragraph (b)(12). 

The grade and size requirements 
contained in the olive import regulation 
ore based on those established for olives 
grown in California under the order. 

This action reflects the changes made in 
the requirements for olives for limited 
use styles pown in California. 

The minimum sizes for limited use 
styles will be the same as those 
established for the 1991-92 season. The 
size requirements are specified in terms 
of minimum weights for individual 
olives in various variety groups and are 
the same for both domestic and 
imported olives. An extra category is 
contained in the import regulation to 
apply comparable requirements for 
varieties not grown domestically. The 
minimum sizes are as follows: 



Pound 

Variety Group 1. except tie Aecolano. 


Barouni. or SL Agoetino varieties.. 

Variety Group 1 ot the Ascolarx). Barouni. 

1/105 

or St. Agostino vartottes.. 

1/180 

Variety Gr^ 2, except the Obttza vart^ 

1/205 

Variety Group 2 ol the OWIza variety .. 

Olives not identifiabie as to variety or va¬ 

1/180 

riety group ____ 

1/205 


Each of the categories includes a 35 
percent tolerance for olives weighing 
less than the specified minimum size. 

This action is necessary because 
section 8(e) of the Act provides that 
when domestically produced olives are 
regulated under a Federal marketing 
order, imported olives must meet the 
same or comparable grade, size, quality, 
and maturity requirements. Thus, 
authorizing the use of smaller sized 
California olives in the production of 
limited use styles and establishing size 
regulations for such olives requires that 
the same or comparable regulations be 
issued for imported bulk olives. 


In accordance with section 6(e) of the 
Act, the United States Trade 
Representative has concurred with the 
issuance of this final rule. 

Based on available information, the 
Administrator of the AMS has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small entities. 

After consideration of all relevant 
matter presented, including information 
and recommendations submitted by the 
committee and other available 
information, it is hereby found that this 
rule, as hereinafter set forth, will tend 
to effectuate the declared policy of the 
Act. 

List of Subiects 
7 CFR Pari 932 

Marketing agreements. Olives. 
Reporting and recordkeeping 
requirements. 

7 CFR Pari 944 

Avocados. Food grades and standards. 
Grapefruit, Grapes. Imports. Kiwi fruit. 
Limes. Olives. Oranges. 

For the reasons set forth in the 
preamble. 7 CFR parts 932 and 944 are 
amended as follows: 

PARTS 932 AND 944 [AMENDED] 

1. The authority citation for 7 CFR 
parts 932 and 944 continue to read as 
follows: 

Authority; Secs. 1-19,46 Slat. 3t, as 
amended: 7 U.S.C 601-674. 

§932.153 (AmendMq 

2. Accordingly, the interim final rule 
amending the provisions of § 932.153. 
which was published in the Federal 
Register (57 FR 35745, August 11. 

1992). is adopted as a final rule. 

§944.401 [Amendad] 

3. Accordingly, the interim final rule 
amending the provisions of §944.401. 
which was published in the Federal 
Register (57 FR 35747, August 11. 

1992). is adopted as a final rule. 

Dated: December 21.1992. 

Robert C Keeney, 

Deputy Director, Fruit and Vegetable Division. 
(FR Doc. 92-31664 Filed 12-29-92; 8:45 am] 

WUJNO CODE MIO-OS-M 


7 CFR Part 945 
[FV-92-0871FR] 

Irish Potatoes Grown in Certain 
Designated Counties in Idaho, and 
Maiheur County, Oregon; 
Eatabliahment of Positive Lot 
Identification Procedures 

AGENCY: Agricultural Marketing Service. 
USDA. 

ACTION: Interim final rule with request 
for comments. 


SUMMARY: This action invites comments 
on the establishment of procedures for 
handlers who utilize positive lot 
identification (PLI) for lots of potatoes 
inspected and certified under the Idaho- 
Eastern Oregon potato marketing order. 
This action will: (1) Allow handlers to 
ship positive lot identified potatoes 
without a valid inspection certificate; 

(2) establish inspiection procedures for 
positive lot identified potato lots that 
are not shipped within four days of 
inspection: and (3) requires handlers to 
report the quantities of potatoes shipped 
under PLL These procedures will allow 
handlers to operate more efficiently 
when they use PLI as a method of 
inspection. This action was 
unanimously recommended by the 
Idaho-Eastern Oregon Potato Committee 
(Committee), which is responsible for 
local administration of the order. 

OATES: Interim final rule effective 
December 30,1992. Comments received 
by January 29,1993 will be considered 
prior to any finalization of this interim 
final rule. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this action. Comments must 
be sent in triplicate to the Docket Clerk. 
Marketing Order Administration 
Branch. F&V, AMS. USDA. room 2523- 
S. P.O. Box 96456, Washington. DC 
20090-6456. Comments should 
reference the docket number and the 
date and page number of this issue of 
the Federal Register. Comments 
received will be available for public 
inspection in the Office of the Docket 
Clerk during regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Dennis West, Marketing Specialist. 
Marketing Order Administration 
Branch. Fruit and Vegetable Division. 
AMS. USDA, Northwest Marketing 
Field Office. 1220 S.W. Third Avenue, 
room 369, Portland, Oregon 97204: 
telephone (503) 326-2724, or Valerie L 
Emmer, Marketing Specialist. Mariceting 
Order Administration Branch. Fruit and 
Vegetable Division. AMS, USDA, room 
2523-S. P.O. Box 96456, Washington, 
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DC 20090-6456; telephone (202) 205- 
2829. 

SUPPLEMENTARY INFORMATION: This 
interim final rule is issued under 
Marketiikg Agreement No. 98 and 
Marketing Order No. 945 (7 CFR part 
945). both as amended, regulating the 
handling of Irish potatoes grown in 
certain counties in Idaho and Malheur 
County. Oregon. The marketing 
agreement and order are authorized by 
the Agricultural Marketing Agreement 
Act of 1937, as amended (17 U.S.C 601- 
674), hereinafter referred to as the Act. 

The Department of Agriculture 
(Department) is committed to carrying 
out its statutory and regulatory 
mandates in a manner that best serves 
the public interest. Therefore, where 
legal discretion permits, the Department 
actively seeks to promulgate regulations 
that promote economic growth, create 
jobs, are minimally burdensome, and 
are easy for the public to understand* 
use or comply with. In short, tlie 
Department is committed to issuing 
regulations that maximize net benefits 
to society and minimize costs imposed 
by those regulations. This principle is 
articnilated in President Bush’s January 
28,1992, memorandum to agency 
heads, and in Executive Orders 12291 
and 12498. The Department applies this 
principle to the fullest extent possible, 
consistent with law. 

The Department has developed and 
reviewed this regulatory proposal in 
accordanc^e with these principles. 
Nonetheless, the Department believes 
that public input fitm all interested 
persons can be invaluable to ensuring 
that the final regulatory product is 
minimally burd^ome and maximally 
efficient. Therefore, the Department 
specifically seeks comments and 
suggestions from the public regarding 
any less burdensome or more efficient 
alternative that would accomplish the 
purposes described in the proposal. 
Comments suggesting less burdensome 
or more efficient alternatives should be 
addressed to the agency as provided in 
this interim final ^e. 

This interim final rule has been 
reviewed by the Department of 
Agriculture (Department) in accardanca 
with Departmental Regulation 1512-1 
and the criteria contained in Executive 
Order 12291 and has been determined 
to be a ”non-majof" rule. 

This inlerim final rule has been 
reviewed under Executive Order 12778, 
Civil Justice Reform. This action is not 
intended to have retroactive effect. This 
interim final rule will not preempt any 
state or local laws, regulations, or 
policies, unless they present an 
irreconcilahle conflict with this rule. 


The Act provides that administrative 
proceedings must be exhausted b^ore 
parties may file suit in court. Under 
section 608c(15)(A) of the Ad, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and revesting a modification of the 
order or to oe exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing, the Secretary would rule on the 
petition. The Ad provides that the 
distrid court of the United States in any 
distrid in which the handler is an 
inhabitant, or has his principal place of 
business, has jurisdiction in equity to 
review the Sectary's ruling on t^ 
petition, provided a bill in e<mity is 
nled not later than 20 days after the date 
of the entry of the ruling. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultura) 
Marketing Service (AMS) has 
considered the economic impact of this 
adion on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subjed to such actions in order 
that small businesses will net be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to tbe 
Ad, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 66 hanolers 
of Idaho-Eastern Oregon potatoes who 
are subject to regulation under the 
marketing order and approximately 
2,200 pzt^ucers in the regulated area. 
Small agricultural service firms have 
been defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less than 
$3,500,000, and small agricultura) 
producers are defined as those whose 
annual receipts are less than $500,000. 

A majority of the handlers and 
producers of Idaho-Eastern Oregon 
potatoes may be classified as small 
entities. 

This interim final rule revises 
S 945.341 of the rules and regulations of 
the order. This adion was unanimously 
recommended by the Idaho-Eastern 
Oregon Potato (fommittee (Committee), 
wbi^ is responsible for local 
administration of the marketing order 
program, at its June 9.1992, meeting. 

Currently, paragraph (d)(1) of 
§ 945.341 provides that no handler shall 
handle potatoes unless the potatoes are 
inspected by either the Idaho Federal- 


State Inspection Service or Oregon 
Federal-State Inspection Service and all 
shipments are covered by a valid 
inspection certificate. However, many 
handlers of Idaho-Eastern Oregon 
potatoes have been using positive lot 
identification (PU) inspec^on 
procedures approved by the Fresh 
Products Branch of the Fruit and 
Vegetable Division. Positive lot 
identification provides that a specific 
load or lot can be linked to an official 
inspection certificate or numbered 
notesheet (Federal or Federal-State) that 
shows the produce has been offidally 
sampled, inspected, and certified fay a 
USDA authorized inspector. This can be 
accomplished by sealing conveyances 
with pre-numbered seals, pre-stamped 
identification tags inserted or attached 
lo containers, stamping containers with 
official stamping devices, taping and/or 
tagging unitized pallets of products, or 
other methods if approved by the Fresh 
Products Branch. Copies of these 
procedures are attainable from Scott P. 
Brubaker, Federal Supervisor, Federal- 
State frispection Sendee, Fresh Fruit 
and Vegetable Inspection, 227Q Old 
Penitentiary Road, Boise, Idaho 83712; 
telephone (208) 334-3830. Under these 
procedures, the lot can be tied to a 
particular inspection certificate, 
numbered notesheet or shipping 
clearance report. A numbered notesheet 
or inspection certificate is used by 
Inspectors to list results of inspections 
completed during the day. A dipping 
clearance report is also used as evidence 
of inspection when previously 
inspe^ed positive lot identified lots are 
subsequently re-inspected and found to 
meet marketing order regulations. The 
PLI procedures would make the 
inspectiem more valuable to the shipper 
because tbe shipper can more easily 
show that condidon problems at 
destination more likely occurred during 
transit and nol at the packing fsciUty. In 
addition, the Committee is able to verify 
handler compKance with inspection and 
certification requirements more easily. 

Tbe rules and regulations currently 
require that no handler shall handle 
potatoes unless the potato shipments are 
covered by a valid inspection certificate. 
Because each lot is positive lot 
identified under PMh Products Brandi 
procedure, each lot can be linked 
directly to a valid inspection certificate, 
numbered notesheet, or shipping 
clearance report, the Committee 
recommend^ that vahd copies of these 
documents not be required to 
accompany positive lot identified 
potatoes. Containers or lots of potatoes 
not shipped under PLI procedures 
would have to be accompanied with a 
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copy of a valid inspection certificate, 
numbered notesheet. or shipping 
clearance report. Such containers or lots 
have no identifying marks other than 
those placed on them by the shipper, 
and it is sometimes difficult to 
determine if all cartons in the lot have 
been inspected. 

The second change will establish 
inspection procedures for positive lot 
identified potatoes not shipped within 
four days of inspection. Paragraph (d)( 3 ) 
of § 945.341 currently provides that 4 
inspection certificates issued for 
potatoes which are to be shipped 
outside the production area must be 
issued within four days of shipment. 
Otherwise, another inspection is 
required. A new inspection will 
continue to be conducted on positive lot 
identified lots that are not shipped 
within a four-day period. If the 
subsequent inspection verifies that the 
handling regulation requirements, 
specified in paragraphs (a), (b). and (c) 
of § 945.341 have been met, a new 
inspection certificate, a new numbered 
notesheet, or a new shipping clearance 
report will be issued which references 
the original PLI number. A new PU 
number will not be required on the lots. 
However, if the lot does not meet the 
requirements of the handling 
regulations, the lot will be required to 
be reconditioned in the presence of an 
authorized representative from the 
Idaho Federal-State Inspection Service 
or Or^on Federal-State Inspection 
Service prior to the close of the business 
day. If the lot is reconditioned to bring 
the lot into conformity with the 
handling regulation requirements, a new 
inspection certificate or new numbered 
notesheet must be issued and a new PLI 
number or modified PLI number will be 
applied. If the failing lot is not 
reconditioned prior to the close of 
business, all PU numbers will be 
obliterated. This procedure will save 
time since handlers will not have to 
apply a new PLI number to the lots that 
are required to be reinspected and 
which continue to meet the handling 
regulation reouirements. 

I he third change will require 
handlers to report to the Ck)mmittee. 
either orally or in writing, the quantity 
of potatoes shipped under PU 
procedures. Handlers are currently 
required under paragraph (d)( 4 ) of 
§945.341 to provide the Committee 
with destination zip codes of all 
potatoes handled, by permitting the 
Idaho Federal-State Inspection Service 
or Oregon Federal-State Inspection 
Service to review bills of lading upon 
inspection to determine the destination 
zip codes. (Currently, these zip codes, 
along with the quantity of potatoes 


shipped, are included on the inspection 
certificates which are received by the 
Committee. However, only the 
destination zip codes are included on 
the numbered nolesheets which are 
used for PU inspections. Inspectors 
inspecting potatoes under PU will 
indicate a hill day’s inspection 
information on the inspection certificate 
or numbered notesheet and issue one 
inspection certificate for all lots 
inspected that day. Therefore, separate 
quantities of each shipment to a specific 
destination zip code will not be 
indicated on the numbered notesheet or 
the single inspection certificate. For the 
Committee to receive the quantities 
shipped to each destination zip code, it 
recommended that the handler inform 
the Clommittee either orally or in writing 
of the quantities so shipped under PU 
procedures. The C^ommittee needs this 
information to ascertain the exact 
quantities of PU potatoes shipped to 
each destination zip code for greater 
statistical accuracy. 

The information collection 
requirements that are contained in these 
regulations have been previously 
approved by the Office of Management 
and Budget (OMB) and have been 
assigned OMB Control No. 0581-0069. 

On the basis of the foregoing, the 
Administrator of the AMS has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities. 

After consideration of the information 
and recommendations submitted by the 
Committee and other available 
information, it is found that this interim 
final rule will tend to effectuate the 
declared policy of the Act. 

Pursuant to 5 U.S.C. 553 , it is also 
found and determined upon good cause 
that it is impractical, unnecessary and 
contrary to the public interest to give 
preliminary notice prior to putting this 
rule into effect, and that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in the Federal Register 
because: 

(1) This action relaxes requirements 
on potato handlers; 

(2) This action was recommended at 
a public meeting: 

(3) The industiy usually begins 
packing and shipping new crop potatoes 
by mid-August: and 

(4) This action provides for a 30-day 
comment period and all conunents 
timely received will be considered prior 
to the finalization of this action. 

List of Subjects in 7 CFR Part 945 

Marketing agreements. Potatoes. 
Reporting and recordkeeping 
requirements. 


For the reasons set forth in the 
preamble. 7 CFR part 945 is amended as 
follows: 

PART 945-IRISH POTATOES GROWN 
IN CERTAIN DESIGNATED COUNTIES 
IN IDAHO, AND MALHEUR COUNTY, 
OREGON 

1 . The authority citation for 7 CFR 
part 945 continues to read as follows; 

Authority: Secs. 1-19, 48 Stat 31. as 
amended: 7 U.S.C. 601-674. 

2 . Section 945.341 is amended by 
revising paragraphs (d)( 1 ). (d)( 2 ). (d)( 3 ), 
and (d)(4) to read as follows: 

§945.341 Handling regulation. 

• • • • • 

(d) • • * 

(1) No handler shall handle potatoes 
unless such potatoes are inspected by 
either the Idaho Federal-State 
Inspection Service or Oregon Federal- 
State Inspection Service and are covered 
and accompanied by a valid inspection 
certificate, numbered notesheet, or 
shipping clearance report: Provided, 
That a valid inspection certificate, 
numbered notesheet, or shipping 
clearance report is not required to 
accompany positive lot identified 
potatoes. 

(2) Each lot shipped shall be 
accompanied by a copy of a valid 
inspection certificate, a numbered 
notesheet. shipping clearance report, or 
the lot must meet PLI requirements 
established by the Fresh Products 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service of the 
U.S. Department of Ajgyiculture. 

(3) Inspection certiticates, numbered 
notesheets or shipping clearance reports 
for potatoes to be shipped outside the 
area of production must be issued 
within four days of such shipment. 
Otherwise, suc^ potatoes, including lots 
that are positive lot identified, can only 
be shipped outside the area of 
production If a new ins[>ection is 
performed to verify that the potatoes 
meet the requirements specified in 
paragraphs (a), (b), and (c) of this 
section. If the subsequent inspection 
verifies that the lot meets the 
requirements of paragraphs (a), (b), and 
(c) of this section, a new certificate, a 
new numbered notesheet. or a new 
shipping clearance report shall be 
issued and, if positive lot identified, 
shall reference the original PLI number, 
and a new PLI number need not be 
applied to the lot. However, if upon 
subseouent inspection, the lot does not 
meet the requirements specified in 
either paragraphs (a), (b), or (c) of this 
section, the lot shall be reconditioned in 
the presence of an authorized 
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representative of the Idaho Federal-State 
Inspection Service or Oregon Federal- 
State Inspection Service prior to the 
close of the business day. If the lot is 
reconditioned prior to the close of the 
business day. a new certificate, e new 
numbered notesheet. or a new shipping 
clearance report must be issued, and 
either a new PU number must be 
appbed to the lot or the original PU 
number must be modified. If the PU 
numbered lot is not reconditioned prior 
to the close of the business day. all PU 
numbers must be obliterated. Any 
inspection certificate, numbered 
notesheet. or shipping clearance report 
issued upon a subsequent inspection, 
including when a lot is reconditioned, 
must be issued within four days of 
shipment of the potatoes outside the 
production area. 

(4) Handlers shall provide the 
Committee with the destination zip 
codes of all potatoes handled by 
permitting the Idaho Federal-State 
Inspection Service or Oregon Federal- 
State Inspection Service to review the 
bills of lading upon inspection to 
determine the destination zip codes. 

The destination zip codes shall be 
included on the inspection certificates. 
The destination zip codes and the 
quantity shall be provided by the 
handler to the Committee on lots which 
are positive lot identified, either orally 
or in writing. Whenever potatoes are 
diverted to a different destination, the 
handler shall notify the Committee of 
the new destination zip code and 
quantity orally or in writing as soon as 
practicable. 

Dated: December 21,1992. 

Robert C Keeney, 

Deputy Director^ Fruit and Vegetable Division. 
|FR Doc. 92-31667 Filed 12-29-92; 8:45 ami 
B4LIJNQ COOC 3410-03-11 


7 CFR Parts 955 and 987 
[Docket No. FV92-95S-1F1R] 

Expenses and Assessment Rates for 
Specified Marketing Orders 

AGENCY: Agricultural Marketing Service. 
USDA. 

action: Final rule. 

SUMMARY: The Department is adopting 
as a final rule the provisions of two 
interim final rules (without change) 
authorizing expenditures and 
establishing assessment rates under 
Marketing Orders 955 and 987 for the 
1992-93 fiscal period. Authorization of 
these budgets enables the Vidalia Onion 
Committee and the California Date 
Administrative Committee (Committees) 


to incur expenses that are reasonable 
and necessary to administer the 
programs. Funds to administer these 
programs are derived from assessments 
on handlers. 

DATES; September 16.1992. through 
September 15,1993 (§ 955.205). and 
October 1,1992. through September 30. 
1993 (§ 987.335), 

FOR FURTHER INFORMATION CONTACT: 
Kellee J. Hopper (M.O. 987), California 
Marketing Field Office, Fruit and 
Vegetable Division. AMS, USDA, suite 
102B, 2202 Monterey Street. Fresno, CA 
93721, telephone 209-487-5901; John 
R. Toth (M.O. 955), Southeast Marketing 
Field Office, Fruit and Vegetable 
Division, AMS, USDA. P.O. Box 2276, 
Winter Haven. FL 33883-2276. 
telephone 813-299-4770; or Martha Sue 
Clark, Marketing Order Administration 
Branch, Fruit and Vegetable Division, 
AMS. USDA, P.O. Box 96456, room 
2523-S. Washington, DC 20090-6456, 
telephone 202-720-9918. 
SUPPLEMENTARY INFORMATION: This rule 
is effective under Marketing Agreement 
and Order No. 955 l7 CFR Part 9551, 
regulating the handling of Vidalia 
onions grown in Georgia, and Marketing 
Agreement and Order No. 987 (7 CFR 
Part 987], both as amended, regulating 
the handling of dales produced or 
packed in Riverside County, California. 
The marketing agreements and orders 
are effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C 601-674), hereinafter 
referred to as the Act. 

This rule has been reviewed by the 
Department of Agriculture (Department) 
in accordance with Departmental 
Regulation 1512-1 and the criteria 
contained in Executive Order 12291 and 
has been determined to be a **non- 
major" rule. 

This rule has been reviewed under 
Executive Order 12778, Civil Justice 
Reform. Under the marketing order 
provisions now in effect, Vidalia onions 
and California dates are subject to 
assessments. It is intended that the 
assessment rates as issued herein will be 
applicable to all assessable Vidalia 
onions handled during the 1992-93 
fiscal period which began September 16, 
1992, through Septeml^r 15,1993, and 
all assessable California dates handled 
during the 1992-93 crop year which 
began October 1,1992, through 
September 30.1993. This final rule will 
not preempt any Slate or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 


section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition staling that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and reouesting a modification of the 
order or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his principal place of 
business, has jurisdiction in equity to 
review the Secretary’s ruling on the 
petition, provided a bill in eouity is 
nled not later than 20 days after the date 
of the entry of the ruling. 

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
the Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 250 
producers of Gwrgia Vidalia onions 
under Marketing Order No. 955, and 
approximately 145 handlers. Also, there 
are approximately 135 producers of 
California dates under Marketing Order 
No. 987, and approximately 25 
handlers. Small awcultural producers 
have been defined by the Small 
Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. The majority of the 
producers and handlers may be 
classified as small entities. 

The budgets of expenses for the 1992- 
93 fiscal period were prepared by the 
Vidalia Onion Committee and the 
California Date Administrative 
Committee, the agencies responsible for 
local administration of the orders, and 
submitted to the Department for 
approval. The members of these 
Committees are handlers and producers 
of C^orgia Vidalia onions and California 
dates. They are familiar with the 
Committees* needs and with the costs 
for goods and services in their local 
areas and ore thus in a position to 
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formulate appropriate budgets. The 
budgets were formulated and discussed 
in public meetings. Thus, all directly 
affected persons have had an 
opportunity to participate and provide 
input. 

The assessment rates recommended 
by the committees were d^ved by 
dividing anticipated expenses by 
expect^ shipments of Georgia Vidalia 
onions and California dates. Because 
these rates will be applied to actual 
shipments, they must be established at 
rates that will provide sufficient income 
to pay the Committees' expenses. 

The Vidalia Onion Committee met 
July 23,1992, and unanimously 
recommended a 1992-93 budget of 
$338,497. This is $145,697 more than 
the previous year. The size of the 
increase in the budget is due in large 
part to increased marketing activity, 
which appears necessary to the 
Committee as the crop size continues to 
grow. Increases include: $4,000 for 
furniture/ equipment lease and 
maintenance, $6,177 for office overhead, 
$14,255 for contract management, 
$22,950 for research, and $127,965 for 
marketing. These budget increases will 
be partially offset by decreases of $1,000 
for office supplies and $2,000 for 
postage/courier, and the elimination of 
the supplemental marketing category for 
which $27,300 was budgeted last year. 

The Committee also unanimously 
recommended an assessment rate of 
$0.10 per 50>pound bag, the same as last 
year. This rate, when applied to 
anticipated shipments of 2,094,517 50- 
pound bags, will yield $209,451 in 
assessment income. This, along with 
$14,000 in interest Income and $115,046 
from the Committee's authorized 
reserve, will be adequate to cover 
budgeted expenses. Funds in the 
Committee's authorized reserve at the 
beginning of the 1992-93 fiscal period, 
estimated at $134,588, will be within 
the maximum permitted by the order of 
three fiscal periods' expenses. 

The California Date Administrative 
Committee met on July 16.1992. and 
recommended 1992-93 crop year 
expenditures of $495,500 and an 
assessment rate of $1.40 per 
hundredweight of assessable dates 
shipped under M.O. 987. In comparison 
1991-92 crop year budgeted 
expenditures were initially established 
at $479,400 and the assessment rate was 
established at $1.40 per hundredweight 
Subsequently, the Conunittee 
recommended an increase in 
expenditures of $155,000 for additional 
advertising and promotion 
expenditures, for a total budget of 
$634,400. 


Included in 1992-93 budgeted 
expenditures is an operating budget of 
$121,703, nvith a 20% surplus account 
allocation, for a net operating budget of 
$97,363. llie major expenditure item 
this year is $392,470 for continuation of 
the Committee's market promotion 
program. The industry is faced with an 
oversupply of product dates and the 
Committee considers this program 
necessary to stimulate sales. The 
remaining expenditures are for program 
administration and are budgetea at 
about last year's amounts. 

Income for the 1992-93 season is 
expected to total $495,500. Such income 
consists of $490,000 in assessments 
based on shipments of 35,000.000 
assessable pounds of dates at $1.40 per 
hundredweight, and $5,500 in interest 
income. 

The Committee also recommended 
that any unexpended funds or excess 
assessments from the 1991-92 crop year 
be placed in its reserve. The 
Committee's reserve is well within the 
maximum amount authorized under the 
order. 

While this action will impose some 
additional costs on handlers, the costs 
are in the form of uniform assessments 
on all handlers. Some of the additional 
costs may be passed on to producers. 
However, these costs will be offset by 
the benefits derived from the operation 
of the marketing orders. Therefore, the 
Administrator of the AMS has 
determined that this action will not 
have a significant economic impact on 
a substantia] number of small entities. 

Interim final rules were published in 
the F eder al Register on October 6,1992, 
for 7 CFR part 955 (57 FR 45974). and 
7 CFR part 987 (57 FR 45975). Those 
interim final rules added § 955.205 and 
§ 987.335, authorized expenses, and 
established assessment rates for the 
Committees. Those rules provided that 
interested persons could file comments 
through November 5,1992. No 
comments were received. 

It is found that the specified expenses 
for the marketing orders covered in this 
rulemaking are reasonable and likely to 
be incxured and that such expenses and 
the specified assessment rates to cover 
such expenses will tend to effectuate the 
declared policy of the Act. 

It is further found that good cause 
exists for not postponing the elective 
date of this action until 30 days after 
publication in the Federal Register (5 
U.S.C 553) because the Committees 
need to have sufiicient funds to pay 
their expenses which are incurred on a 
continuous basis. The 1992-93 fiscal 
periods for the programs began on 
September 16,1992, for Georgia Vidalia 
onions and October 1,1992. for 


California dates, and the marketing 
orders require that the rates of 
assessment for the fiscal periods apply 
to all assessable onions and dates 
handled during the fiscal periods. In 
addition, handlers are aware of these 
actions which were recommended by 
the (Dommittees at public meetings and 
published in the Federal Register as 
interim final rules. No comments were 
received concerning the two interim 
final rules that are adopted in this 
action as a final rule without change. 

List of Subjects 

7 CF/? Part 955 

Marketing agreements. Onions, 
Reporting and recordkeeping 
requirements. 

7 CFR Part 987 

Dates, Marketing agreements. 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR parts 955 and 987 are 
hereby amended as follows: 

1. The authority dlation for 7 CFR 
Parts 955 and 987 continue to read as 
follows: 

Authority: Secs. 1-19, 48 Stat 31. as 
amended; 7 U.S.C 601-674. 

PART 9SS—VIDALIA ONIONS GROWN 
IN GEORGIA 

Note: This section will not appear in the 
Code of Federal Regulations. 

2. For the reasons set forth in the 
preamble, the iarerim final rule adding 
§ 955.205 which was published at 57 FR 

45974 on October 6,1992, is adopted as 
a final rule without change. 

PART 987—DOMESTIC DATES 
PRODUCED OR PACKED IN 
RIVERSIDE COUNTY, CALIFORNIA 

Note: This section will not appear In the 
Code of Federal Regulations. 

3. For the reasons set forth in the 
preamble, the interim final rule adding 
S 987.335 which was published at 57 FR 

45975 on Oitober 6,1992, is adopted as 
a final rule without change. 

Dated: December 21,1992. 

Robert C Keeney, 

Deputy Director, Fruit and Vegetable Division, 
(FR Doc 92-31662 Filed 12-29-92; 8;45 am] 

BIUJNO COOC 3410-02-41 
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7 CFR Part 982 
(Docket No. FV92-982-1] 

Filberta/HaxelnuU Grown In Oregon 
and Washington; Establishment of 
Interim and Final Free and Restricted 
Percentages for the 1992-93 Marketing 
Year 

AGENCY: Agricultural Marketing Service. 
USDA 

ACTION: Interim final rule with request 
for comments. 

SUMMARY: This interim final rule 
establishes interim and final hee and 
restricted percentages for domestic 
inshell fil^rts/harelnuts for the 1992- 
93 marketing year under the Federal 
marketing order for filberts/hazelnuts 
grown in Oregon and Washington. The 
percentages allocate the amounts of 
domestically produced filberts/ 
hazelnuts which may be marketed in 
domestic, export and other outlets. The 
percentages are intended to stabilize the 
supply of domestic inshell filberts/ 
hazelnuts in order to meet the limited 
domestic demand for such GIberts/ 
hazelnuts and provide reasonable 
returns to producers. This action was 
recommended by the Filbert/Hazelnut 
Marketing Board (Board), which is the 
agency responsible for local 
administration of the order. 

DATES: This interim Gnal rule is 
effective on December 30,1992. 
Comments which are received by 
January 29,1993 will be considered 
prior to any finalization of the interim 
Gna! rule. 

ADDRESSES: Interested persons are 
Invited to submit written ^mments 
concerning this action. Comments must 
be sent in triplicate to the E)ocket Clerk. 
Fruit and Vegetable Division. AMS, 
USDA. room 2525-^, P.O. Box 96456. 
Washington. DC 20090-6456. 

Comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection in the OfGce of the Docket 
Clerk during regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Teresa Hutchinson, Marketing 
Specialist, Northwest Marketing Field 
OfGce. Fruit and Vegetable Division. 
Agricultural Marketing Service. USDA. 
1220 SW Third Ave.. room 369, 
Portland. OR 97204; telephone (503| 
326-2724 or Kathleen M. Finn. 
Marketing Specialist. Marketing Order 
Administration Branch, Fruit and 
Vegetable Division. AMS, USDA, room 
2524-S. P.O. Box 96456, Washington, 
DC 20090-6458; telephone: (202) 720- 
2170. 


SUPPLEMENTARY INFORMATIOH: This 
interim Gnal rule is issued under 
Marketing Agreement and Order No. 

982 (7 era jpart 982), both as amended, 
regulating the handling of Glberts/ 
hazelnuts grown in Oi^on and 
Washington. This order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C 601-674), hereinafter referred to 
as the Act 

The Department of Agricuittire 
(Department) is committed to carrying 
out its statutory and regulatory 
mandates in a manner that best serves 
the public interest. Therefore, where 
legal discretion permits, the Department 
actively seeks to promulgate regulations 
that promote economic ^wth. create 
jobs, are minimally bordensome, and are 
easy for the public to understand, use or 
comply with. In short, the Department 
is committed to issuing regulations that 
maximize net beneGts to society and 
minimize costs imposed by those 
regulations. This principle is articulated 
in President Bush's January 28.1992. 
memorandum to agency heads, and in 
Executive Orders 12291 and 12498. The 
Department applies this principle to the 
fullest extent possible, consistent with 
taw. 

The Department has developed and 
reviewed this regulatory proposal in 
accordance with these principles. 
Nonetheless, the Department believes 
that public input from all interested 
persons can be invaluable to ensuring 
that the Gnal regulatory product is 
minimally bordensome and maximally 
efGcient. Therefore, the Department 
speciGcally seeks comments and 
suggestions Gom the public regarding 
any less burdensoirie or more efficient 
alternative that would accomplish the 
purposes described in this action. 
Comments suggesting less burdensome 
or more efficient alternatives should be 
addressed to the agency as provided in 
this rule. 

This rule has been reviewed by the 
Department in accordance with 
Departmental Regulation 1512-1 and 
the criteria contained in Executive 
Order 12291 a/id has been determined 
to be a "non-major” rule. 

This rule has oeen reviewed under 
Executive Order 12778, Civil Justice 
Reform. This action is not intended to 
have retroactive effect. This interim 
Gnal rule will not preempt any state or 
local laws, regulations, or policies, 
unless they present an irreconcilable 
conflict %vith this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court Under 
section 608c(15)(A) of the Act. any 
handler subiect to an order may Gle 


tYlCi iJie Secretary a petition stating that 
the order,liGy|Sfpyision of the order, or 
any obligation imposed CQpnection 
with the order is not in accordam!^ wHL ^ 
law and reauesting a modiGcation of the. 
order or to oe exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing, the Secretary would rule oti f^e 
petition. The Act provides that the 
district court of the United States any 
district in which the handler is an 
inhabitant, or has his principal place of 
business, has jurisdiction, in equity to 
review the Secretary's ruling on the 
petition, provided a bill in eouity is 
hied not later than 20 days after date of 
the entry of the ruling. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities. 

The purpose of the RFA is to Gt 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act. and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 1,000 
producers of filberts/hazelnuts in the 

roduclion area and approximately 25 

andlers subject to regulation under the 
marketing order. Small agricultural 
producers have been defined by the 
Small Business Administration (13 GFR 
121.601) as those having annual receipts 
of less than S500.000, and small 
agricultural service Grms are deGned as 
those whose annual receipts are less 
than $3,500,000. The majority of 
handlers and producers of Glberts/ 
hazelnuts may be classiGed as small 
entities. 

The Board's recommendation and this 
interim Gnal rule are based on 
requirements speclGed in the order. 

This rule will establish the amount of 
inshell Glberts/hazelnuts that can be 
marketed in domestic markets. The 
domestic outlets for this commodity are 
characterized by limited demand, and 
the establishment of interim and Gnal 
free and restricted percentages will 
beneGt the industry by promoting 
stronger marketing conditions and 
stabilizing prices and supplies, thus 
inroroving mwer returns. 

The Boara is required to meet prior to 
September 20 of each marketing year to 
compute an inshell trade demand and 
preliminary free and restricted 
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percentages, if the use of volume ,, • 
regulation is recommended during the 
season. The order prescribes formulas 
fqr computing the inshell trade demand, 
as well as preliminary, interim final, 
and final percentages. The inshell trade 
demand establishes the amount of 
inshell filberts/hazelnuts the market can 
utilize throughout the season, and the 
percentages release the volume of 
nlberts/hazelnuts necessary to meet the 
inshell trade demand. The preliminary 
percentages provide for the release of 80 
percent of the inshell trade demand. 

The interim final percentages release 
100 percent of the inshell trade demand. 
The final free and restricted percentages 
release an additional 15 percent of the 
average of the preceding three years' 
trade acquisitions of in^ell filberts/ 
hazelnuts for desirable carryout. 

The inshell trade demand equals the 
average of the preceding three "normal*’ 
years’ trade acquisitions of inshell 
filberts/hazelnuts, rounded to the 
nearest whole number. The Board may 
increase such estimate by no more than 
25 percent, if market conditions warrant 
such an increase. 

The preliminary free and restricted 
percentages make available portions of 
the filberl/hazelnut crop which may ^ 
marketed in domestic inshell markets 
(free) and exported, shelled, or 
otherwise disposed of (restricted) early 
in the 1992—93 season. The preliminary 
free percentage is expressed as a 
percentage of the total supply subject to 
regulation and is based on preliminary 
crop estimates. The majority of domestic 
inshell filberts/hazelnuts are marketed 
in October, November, and December. 

By November, the marketing season is 
well under way. 

At its August 26,1992, meeting, the 
Board announced preliminary free and 
restricted percentage of 9 percent and 91 
percent, respectively, to release 80 
percent of the inshell trade demand. 

The purpose of releasing only 80 
percent of the inshell trade demand 
under the preliminary percentage is to 
guard against underestimates of crop 
size. The preliminary restricted 
percentage is 100 percent minus the free 

On or before November 15, the Board 
must meet again to recommend interim 
percentages and final percentages. The 
Board uses current crop estimates to 
calculate the Interim final and final 
percentages. The interim percentages 
are calculated in the same way as the 
preliminary percentages and release 100 
percent of the inshell trade demand 
previously computed by the Board for 
the marketing year. Final free and 
restricted percentages release an 
additional 156 percent of the average of 


the preceding three years' trade 
acquisitions to ensure adequate 
carryover into the following season. The 
final free and restricted percentages 
must be effective at least 30 days prior 
to the end of the marketing year (July 1 
through June 30), or earlier, if 
recommended by the Board and 
approved by the Secretary. In addition, 
fusions in the marketing policy can be 
made until February 15 of each 
marketing year. However, the inshell 
trade demand can only be revised 
upward. 

In accordance with other provisions, 
the Board met on November 12,1992, 
reviewed and approved an amended 
marketing policy and recommended the 
establishment of interim free and 
restricted percentage of 11 percent and 
89 percent, and final free and restricted 
percentages of 13 percent and 87 
percent. The Board also recommended 
that the final percentages be effective on 
May 1.1993, which is 60 days prior to 
the end of season. The marketing 
percentages are based on the industry's 
final production estimates and release of 
3,354 tons of the domestic inshell 
market from the 1992 crop. The Oregon 
Agricultural Statistics Service provided 
an early estimate of 26,000 tons total 
production for the Oregon and 
Washington area. However, a handler 
survey conducted by the Board 
provided a more current estimate of 
26,796 tons total production for the 
area. Therefore, the Board voted to 
unanimously accept the more current 
estimate of 26,796 tons. 

The marketing percentages are based 
on the Board's pr^uction estimates and 
the following supply and demand 
information for the 1992-93 marketing 
year: 



Tons 

Inshel supply: 

(1) ToUM production (FHbeitAlazelnul 
Marketing Board handler survey as* 
tJmate) .. . , . 

26.796 

(2) Less substandard, farm use (dis¬ 

appearance) .... 

1.758 

(3) MenchanWe production (the 
Board's aclusted crop estimate) ...... 

25.038 

(4) Plus undeclared carryin as of July 
1,1992. subject to regulation_ 

964 

(5) Supply subject to regulation (Item 
3 plus ttam 4) .. . .. 

26.022 

insheS trade demand: 

(6) Average trade acqufsltlon of Inshel 
fUberts tor three prtor years 

4.022 

(7) Increase lo encourage increased 
sales (6 percent) ........ _..... 

201 

(8) Less daciaied carryin as of July 1. 
1992, not subject to regulation .. 

1,472 

(9) Adjusted Inshel Trade Demand..... 

2.751 


Tons 


(10) 15 percent ol the avereoe tisde 

acquisitions of IrtsheH f!tt>erts kx 
three prior years (Items 6) __ 

(11) Ar^ustod Inshell Trade Demand 

IS percent (Item 9 plus hem 


603 

3,354 


Percentages 

Free 

Restricted 

(12) imeiim percentages 



(Hem 9 divided by hem 
5)x100. 

11 

69 

(13) Final percentages 

(hem 11 divided by hem 
5) X 100_ 

13 

07 


In addition to complying with tho 
provisions of the marketing order, the 
Board also considers the Department's 
1982 "Guidelines for Fruit, Vegetable, 
and Specialty Crop Marketing Orders" 
(Guidelines) when making its 
computations in the marketing policy. 
This volume control regulation provides 
a method to collectively limit the 
supply of inshell filberts/hazelnuts 
available for sale in domestic markets. 
The Guidelines provide that this 
primary market have available a 
quantity equal to 110 percent of recent 
years' sales in those outlets before 
secondarv market allocations are 
approvecf. This provides for plentiful 
supplies for consumers and for market 
expansion while retaining the 
mechanism for dealing with oversupply 
situations. An additional increase of 5 
percent (201 tons) has been included in 
the calculations used in determining the 
inshell trade demand. The established 
final percentages, which release 100 
percent of the inshell trade demand, 
will make available 3,354 tons frt)m the 
1992 crop plus 1,472 tons of declared 
carryin which Is 120 percent of prior 
years* sales, thus exceeding the goal of 
the Guidelines. 

Based on the above, the Administrator 
of the AMS has determined that this 
interim final rule will not have a 
significant economic impact on a 
substantial number of small entities. 
Written comments, timely received in 
response to this action, will be 
considered before finalization of this 
rule. 

After consideration of all available 
information, it is found that the 
establishment of interim and final free 
and restricted percentages, as 
hereinafter set forth, will tend to 
effectuate the declared policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined, upon good 
cause, that it is impracticable, 
unnecessary, and contrary to the public 
interest to give preliminary notice prior 
to putting this rule into effect, and that 
good cause exists for not postponing the 
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effective date of this action until 30 days 
after publication in the Federal Register 
because: (1) The 1992-93 marketing 
year began July 1,1992, and the 
percentages established herein apply to 
all merchantable Hiberts/hazelnuts 
handled from the beginning of the crop 
year: (2) handlers are aware of this 
action, which was recommended at an 
open Board meeting, and need no 
additional time to comply with these 
percentages which release more filberts/ 
hazelnuts than the preliminary 
percentages; and (3) interested persons 
are provided a 30-day comment period 
in which to respond. All comments 
timely received will be considered prior 
to finalization of this action. 

List of Subjects in 7 CFR Part 982 

Filberts, Hazelnuts. Marketing^ 
agreements, Nuts, Reporting and 
recordkeeping requirements. 

For the reasons set forth in the 
preamble. 7 CFR part 982 is amended as 
follows: 

1. The authority citation for 7 CFR 
part 982 continues to read as follows: 

Authority: Secs. 1-19. 48 Stat. 31. as 
amended; 7 U.S.C 801-674. 

PART 982-FILBERTS/HAZELNUTS 
GROWN IN OREGON AND 
WASHINGTON 

Subpart—Grade and Size Regulation 

2. Section 982.242 is added to read as 
follows: 

Note: This section will not be published in 
the annual Code of Federal Regulations. 

S 982.242 Free and restricted 
percentages—1992-93 marketing year. 

(a) The interim free and restricted 
percentages for merchantable filberts/ 
hazelnuts for the 1992-93 marketing 
year shall be 11 and 89 percent, 
respectively. 

(b) The final free and restricted 
percentages for merchantable filberts/ 
hazelnuts for the 1992-93 marketing 
year shall be 13 and 87 percent, 
respectively. These percentages will be 
effective on May 1,1993. 

Dated: December 21.1992. 

Robert C Keeney, 

Deputy Director, Fruit and Vegetable Division. 
IFR Doc. 92-31658 Filed 12-29-92; 8:45 ami 
BILUNG CODE )410<02~M 


Farmers Home Administration 

7 CFR Part 1944 
RIN 0575-AB36 

Section 502—Rural Housing Loan 
Policies, ProcedOrea and 
Authorizations 

AGENCY: Farmers Home Administration. 
USDA. 

ACTION: Final rule. 

SUMMARY: The Farmers Home 
Administration (FmHA) is amending its 
regulations to clariiy that the appraisal 
fee will be included in the loan as an 
authorized loan purpose and to 
authorize a rural housing loan to exceed 
the market value of the security by the 
appraisal fee. The intended effect is to 
provide timely processing of home 
ownership loans for low- and very low- 
income families. 

EFFECTIVE DATE: This action is effective 
on December 30,1992 through 
September 30,1993. 

FOR FURTHER INFORMAITON CONTACT; 

Ray McCracken, Senior Loan Specialist. 
Farmers Home Administration. USDA, 
Room 5334-S, South Agriculture 
Building. 14th and Independence 
Avenue, SW., Washington, DC 20250, 
Telephone (202) 720-1474. 

SUPPLEMENTARY INFORMATION: 
Classification 

This action has been reviewed under 
USDA procedures established in 
Departmental Regulation 1512-1 which 
implements Executive Order 12291, and 
has been determined to be nonmajor 
because there is no substantial change 
from practices under existing rules that 
would have an annual effect on the 
economy of $100 million or more. There 
is no major increase in cost or prices for 
consumers, individual industries, 
Federal. State, or local government 
agencies; or geographical regions. 
Furthermore, there are no significant 
adverse effects on competition, 
employment, productivity, innovation, 
or in the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Discussion 

Prudent lending practices dictate that 
appraisers should produce an objective 
opinion about the market value of a 
property. This objectivity may be 
compromised if the appraiser is 
involved in deciding to extend credit 
that is secured by such property. Under 
Title XI of the Financial Institutions 
Reform. Recovery, and Enforcement Act 


of 1989, it is intended that appraisals 
conform to the Uniform Standards of 
Professional Appraisal Practice (USPAPJ 
as promulgated by the Appraisal 
Standards Board of the Appraisal 
Foundation. These appraisal standards 
will be mandatory D^ember 31.1992. 
The Executive Office of The President. 
Office of Management and Budget 
(OM6), directed credit Agencies through 
OMB Circular A-129 to comply with 
USPAP. Under the Conduct Section of 
the Ethics Provision of USPAP. the 
appraiser must perform appraisal 
assignments with objectivity, 
independence, and without 
accommodation of personal interests. 

In order for FmHA to institute an 
appraisal process that institutes prudent 
lending practices and complies with the 
conduct provisions of USPAP. it must 
separate the duties of the appraiser and 
loan approval official. FmHA has 
instituted an appraisal process that does 
this and it is in the public interest that 
this process continues to ensure that the 
security value of a property is 
determined independently from a 
determination of the applicant's 
eligibility to purchase the property. To 
ensure the separation of loan approval 
and appraisal functions FmHA 
established a policy of hiring private 
appraisers. However, because of a 
reduction in the funds available for 
expenses such as the hiring of private 
appraisers, FmHA can no longer 
continue to pay for private appraisers 
for housing applicants without affecting 
its ability to deliver services to its 
borrowers and grantees. By instituting a 
fee for appraisal services that will be 
included in the loan amount. FmHA 
will have the resources to continue its 
appraisal process in compliance with 
the conduct provision of USPAP by 
December 31,1992. and have fuods for 
other expenses which cannot be 
recovered from applicants, borrowers, or 
grantees. To minimize the impact of the 
appraisal fee on borrowers, the Agency 
is authorizing the loan to exceed the 
security value of the property purchased 
by the amount of the appraisal fee. 

Section 534 of the Housing Act of 
1949 requires that all rules and 
regulations issued pursuant to that Act 
must be published for public comment. 
The one exception is for a rule or 
regulation issued on an emergency 
basis. This action is not published for 
proposed rule making since it involves 
an emergency situation, because 
without the resources to obtain 
appraisals, FmHA would have to delay 
the processing of loans for the purchase 
of homes by low- and very low-income 
families or otherwise cut back its 
services to applicants/bozrowers and 
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grantees in other areas. By 
implementing the regulations as a final 
rule for the 1993 fiscal year only, it will 
permit FmHA to expeditiously process 
loans to low- and very low-income 
families to purchase safe, sanitary, and 
decent housing. Concurrently with 
publication of this rule, FmHA is 
publishing a proposed rule which 
would make these emergency changes 
for subsequent fiscal years. 

Section 510 of the Housing Act of 
1949 requires that fee appraisers be used 
in any county or district office where 
loan applications can not be 
expeditiously processed and to include 
the cost of the appraisal services in the 
loan or grant. By including the fee in the 
loan, when necessary, and amortizing 
the loan over 33 to 38 years the 
borrower's payment for this cost will be 
minimal and repayment ability should 
not be affected. 

Environmental Impact Statement 

This document has been reviewed in 
accordance with 7 CFR part 1940, 
subpart G. "Environmental Program.’* It 
is the determination of FmHA that this 
proposed action does not constitute a 
major Federal Action significantly 
affe^ing the quality of the human 
environment, and in accordance with 
the National Environmental Policy Act 
of 1969, Public Law 91-190, an 
Environmental Impact Statement is not 
required. 

Civil Justice Reform 

This document has been reviewed in 
accordance with Executive Order (EO) 
12778. It is the determination of FmHA 
that this action does not unduly burden 
the Federal Court Systems in that it 
meets all applicable standards provided 
in section 2 of the EO. 

Programs Affected 

This program is listed in the catalog 
of Federal Domestic Assistance under 
10.410, Low-Income Housing Loans. 

Intergovernmental Consultation 

For the reason set forth in the final 
rule and related Notice to 7 CFR part 
3015, subpart V, 48 FR 29115, June 24. 
1983, this program/activity is excluded 
from the scope of Executive Order 
12372 which reouires intergovernmental 
consultation with State and local 
officials. 

List of Subjects in 7 CFR Part 1944 

Home imorovement. Loan programs— 
housing and community development, 
Low and moderate income housing— 
rental. Mobile homes, Mortgages, Rural 
housing. Subsidies. 


Therefore, chapter XVm. title 7, Code 
of Federal Regulations is amended as 
follows: 

PART 1944—HOUSING 

1. The authority citation for part 1944 
continues to read as follows: 

Authority: 7 U.S,C 1989, 42 U.S.C 1480; 

5 U.S.C 301; 7 CFR 2.23 and 7 CFR 2.70. 

Subpart A—Section 502 Rural Housing 
Loan Pollclaa, Procaduraa, and 
Authorizations 

2. In § 1944.3 paragraph (b)(9) is 
suspended from December 30,1992, 
through September 30,1993, a new 
paragraph (b)(9) is added, and paragraph 
(b)(14) is revised to read as follows: 

f 1944.3 Loan purposes. 

• • * • • 

(b)* • * 

• • • • • 

(9) Pay incidental expenses such as 
fees for tax monitoring service, legal, 
title clearance, loan closing, 
architectural, appraisal, surveying, 
environmental, and other technic^ 
services and incidental expenses 
authorized in Exhibit F of this subpart. 

• • • • • 

(14) Provide living area for all 
members of the applicant's household 
including "extended family'' as 
provided in § 1944.16(b). 

3. In S 1944.17 the introductory text of 
paragraph (a) is suspended from (date of 
publication in the Federal Register) 
through September 30,1993, and a new 
introductory text of paragraph (a) is 
added to read as follows: 

} 1944.17 Maximum loan amounta. 

(a) An RH loan to buy or build a 
dwelling may be made up to the market 
value of the security plus an appraisal 
fee (the appraisal fee can only be added 
to the market value of the security 
through September 30,1993) less the 
unpaid principal balance and past-due 
interest of any other liens against the 
security property for: 

• • • * • 

Dated: November 9,1992. 

La Verne Ausman, 

Administrator, Formers Home 
Administration, 

IFR Doc. 92-31672 Filed 12-29-92; 8:45 am) 

BIUJNO COOC 3410^-11 


Animal and Plant Health Inspection 
Service 

9 CFR Part 11 
[Docket No. 91-108] 

Horse Protection Inspection 
Guidelines 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Final rule. 

SUMMARY: We are amending the Horse 
Protection regulations by revising the 
procedures to be followed by Designated 
Qualified Persons in conducting 
inspections at horse shows, exhibitions, 
and sales or auctions. Tliis action is 
warranted to provide practicable 
inspection procedures that protect 
horses under the Horse Protection Act. 
EFFECTIVE DATE: January 29,1993. 

FOR FURTHER INFORMATION CONTACT: 

Dr. R. L. Crawford, Director, Animal 
Care Staff, Regulatory Enforcement and 
Animal Care, APHIS, USDA, room 565, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. (301) 436-7833. 

SUPPLEMENTARY INFORMATION; 
Background 

The practice known as "soring" is the 
causins of suffering in show horses to 
affect their performance in the show 
ring. In 1970, Congress passed the Horse 
Protection Act (15 U.S.C. 1821-1831). 
referred to below as the Act, to 
eliminate the practice of soring, by 
prohibiting the showing or selling of 
sored horses. Exercising our rulemaking 
power under the Act, we issued 
regulations published at 9 CFR part 11, 
referred to l^low as the regulations, that 
prohibit devices and methods that ^ght 
sore horses. In 1979, in response to an 
amendment to the Act, we established 
regulations under which show 
managements must, to avoid Uabiiity for 
any sore horses that are shown, hire 
individuals trained to conduct preshow 
inspections. These individuals, referred 
to as Designated Qualified Persons 
(DQP’S), are trained and licensed under 
industry-sponsored DQP programs that 
we certify and monitor. 

The requirements for DQP licensing 
are set forth in 511.7 of the regulations. 
As part of the licensing process, 
prospective DQP's are trained in 
procedures we have established for 
examining a horse prior to exhibition or 
sale. The inspection procedures include, 
but are not limited to, the examination 
by palpation of the horse's pasterns and 
visual examination of the horse. 

On June 6,1991, we published in the 
Federal Register (56 FR 26043-26044, 
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Docket No. 91-025) a proposal to amend 
the regulations to revise the procedures 
to be followed by DQP's in conducting 
inspections at horse shows, exhibitions, 
ana sales or auctions. 

Comments on the proposed rule were 
required to be received on or before July 
8.1991. We received 49 comments. The 
comments were from State officials, 
horse industry associations, a veterinary 
medical association, and the general 
public. Forty-four commenters 
supported the proposal as written. One 
commenter opposed the rule in its 
entirety. The remainder of the 
commenters suggested changes to the 
proposed provisions, as discussed 
oelow. 

Inspection of Hofses 

We proposed to amend § 11.21(a)(2) to 
leave it to the discretion of the DQP 
whether to examine the rear limbs of ail 
horses inspected after showing, and the 
rear limbs of horses examined preshow 
or on the showgrounds. However, we 
proposed to continue to reouire 
examination of the rear limbs of horses 
exhibiting lesions on the rear legs or 
unusual movement of the rear legs. In 
discussing our proposal not to require 
rear limb examination of all horses after 
showing, we cited the apparent low 
incidence of rear limb soring and the 
potential danger to DQP’s from such 
examinations. 

One commenter recommended that no 
fewer than all first-placed horses have 
their rear limbs inspected for edema, 
hair loss, scars, thi^ening of tissue, 
open lesions and bleeding in the rear 
limbs. Another stated that the existing 
rule requiring rear-limb examination in 
postshow inspections is the minimum 
necessary for effective enforcement of 
the Act. The commenter disagreed that 
inspecting the rear limbs of horses is 
potentially dangerous, because, 
according to the commenter, a properly 
trained DQP does not face any 
discernible risk of injury from the 
inspection. We are making no changes 
based on these comments. As we 
discussed in our proposal, the incidence 
of rear-limb soring does not justify 
requiring examination of all horses after 
showing, especially since the objective 
of soring is to cet more weight on the 
hind limbs and elevate the front. We 
consider the regulations as proposed to 
be adequate to detect whatever soring 
might done to the rear limbs of 
horses. Further, when examining the 
rear limbs of a horse, or doing anything 
around its rear limbs, there is always a 
danger of being kicked. Although there 
is less danger for experienced 
individuals, we believe rear-limb 
examination in post show inspections 


should not be required unless absolutely 
necessary. 

One commenter requested that we 
clarify what constitutes "unusual 
movement." stating that training for the 
"big lick" show gait deliberately strives 
for an exaggerate, arsuably "unusual." 
overstride in the rear limbs. We are 
making no changes based on this 
comment. We consider it clear that the 
regulations refer to movement that Is 
unusual in comparison to the gait 
customarily used at shows. 

We also proposed to amend 
§ 11.21(a)(3) to require (1) that all action 
devices, pa^ and other eouipment be 
observed and/or examinea to assure 
they are in compliance with the 
regulations, ana (2) that all horses 
examined postshow (which includes all 
Teimessee Walking Horses and racking 
horses tied frrst in their class or event), 
and all horses examined preshow that 
are not clearly in compliance, have their 
pads and action devices weighed and/or 
measured. 

Two commenters opposed the change, 
stating that a visual examination is not 
accurate. These commenters 
recommended that all action devices be 
weighed and all pads measured. We are 
making no changes based on these 
comments. An experienced observer can 
visually detect auestionable pads or 
devices. When detected, questionable 
pads and devices will be weighed and/ 
or measured. 

We proposed to amend § 11.21(b) to 
(1) provide that the DQP inspect horses 
no more than three classes ahead of the 
time the inspected horses are to be 
shown, except in smaller shows (those 
with fewer than 150 horses), where a 
horse would have to be inspected no 
more than two classes ahead of the time 
it is to be shown; and (2) amend the 
regulations to allow the rider, groom, 
and trainer to be present in the holding 
area, and to specify that DQP*s and 
Animal and Plant Health Inspection 
Service (APHIS) representatives may 
also be present in tne holding area. 

One commenter recommended that 
the requirement for inspection three 
classes ahead be applied to all shows, 
not just to those wi& 150 or more 
horses. Another commenter opposed 
our proposed change, stating tl^t 
numbing agents are sometimes used on 
sored horses before they are brought to 
inspection, and that these agents would 
wear off in ti>ie to produce the desired 
effect in the show ring if inspections are 
carried out three classes ahead. The 
commenter stated that maintaining the 
current reauirement for inspections one 
class ahead would stop this abuse of the 
regulations. A third commenter stated 
that the proposed change is based on a 


perception that the current regulations 
will delay shows and rush DQP's and 
not on actual evidence that delays will 
occur. The commenter also expressed 
concern that requiring inspections three 
classes ahead would increase the 
number of people and horses in the 
holding area, making observation 
difficult ani^ increasing the possibility 
of horses being sored after inspection. 

We are making no changes based on 
these comments. We consider the 
proposal to offer the best balance 
between undesirable time constraints on 
trainers and DQP’s and long waiting 
periods between inspection and 
entering the show ring. Although 
changing to three classes ahead will 
likely increase the number of 
individuals in the holding area 
compared to the number allowed under 
the one-class limit, w^e are confident it 
will not create an unmanageable 
situation. With regard to any use of 
numbing agents that might be occurring, 
we will gainer addition^ information 
on the use of numbing agents and take 
whatever action we consider 
appropriate. 

A number of commenters addressed 
the issue of who should be permitted in 
the holding area after a horse is 
inspected. One commenter 
recommended that we retain the current 
provisions permitting only the rider and 
one other person in the holding area. 
Several commenters requested that, in 
addition to the rider, groom, and trainer, 
other individuals, including private 
veterinarians, be allowed in me holding 
area. One commenter requested that the 
regulations specify that when the rider 
and trainer are the same person, no 
individuals other than that person and 
the groom be permitted in the holding 
area. 

We are making no changes based on 
these comments. We continue to 
consider it appropriate to permit a rider, 
trainer, and groom—one individual 
more than currently permitted—in the 
holding area, specifying that DQP’s and 
APHIS representatives may also be 
present, to allow for proper preparation 
of a horse for showing. We do not 
consider it appropriate or necessary to 
allow any additional individuals in the 
holding area. In order to allow for 
adequate monitoring of the holding area 
by I>QP’s, the number of individuals in 
that area must be limited to the 
minimum necessary. We also do not 
consider it necessary to reduce the 
number of individuals in the holding 
area in cases where a rider might also 
be a trainer. Identifying such situations 
would be difficult, and would be 
unnecessary in limiting the individuals 
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in the holding area to a manageable 
number. 

Required Number of DQP's 

We proposed to require that at least 
two DQP’s be designated and appointed 
when more than 150 horses are entered 
in a show. Several commenters stated 
that inspecting more than 100 horses 
would ^ unworkable for one DQP 
because most hordes are entered In more 
than one class, which the commenters 
estimated could result in approximately 
400 entries to be inspected. Other 
commenters stated that the threshold 
should be raised to 200 horses before 
two DQP’s are required. One of these 
commenters suggested as an alternative 
that we consider the number of horses 
showm during each 24-hour period at a 
multi-night show, rather than the total 
number of horses entered at the show. 

Each horse entered in a class 
represents one entry—j.e., if the same 
horse is entered in three classes, that 
represents three entries. A DQP must 
inspect a horse each time it is entered. 
We expect that at most one*night shows 
approximately 100 horses will enter 2- 
4 classes, resulting in approximately 
200-400 entries. At multi-day shows, 
the same horse that entered three classes 
in a one-night show may enter those 
three classes each day, or, alternatively, 
enter them over a period of several days. 
Based on this projection, one DQP 
should be able to handle 150 horses 
without being overworked in either 
situation. However, based on our 
experience enforcing the regulations, we 
do not agree that one DQP would be 
able to conduct adequate inspections at 
shows at which close to 200 horses are 
entered. Finally, although we agree that 
the number of horses entered each day 
at a multi-day show may be fewer than 
the total number of horses entered in the 
show, for practical scheduling purposes, 
we consider it necessary to base the 
number of DQP’s needed on the total 
number of horses entered at a show. 

One commenter recommended that 
we allow time for the current 
regulations to be tested before we 
amend them. We are making no changes 
based on this recommendation. We 
developed our proposal in response to 
evidence presented to us by the horse 
industry, which we continue to consider 
compelling enough to warrant the 
changes as proposed. 

A number ot commenters raised 
issues outside the scope of our proposal, 
including APHIS staffing levels, a 
recommendation that action devices be 
prohibited, and a recommendation that 
tackboxes and towels be prohibited from 
the holding area. Althou^ we are 
making no changes to our proposal 


based on these comments, we will 
carefully consider them and, if 
warranted, take appropriate action. 

Based on the rationale set forth in the 
proposal and in this document, we are 
adopting the provisions of the proposed 
rule as a final rule. 

Executive Order 12291, Executive 
Order 12278 and Regulatory Flexibility 
Act 

We are issuing this rule in 
conformance with Executive Order 
12291 and Departmental Regulation 
1512-1, and have determine that it is 
not a “major rule.** Based on 
information complied by the 
Department, wo have determined that 
this rule will have an effect on the 
economy of less than $100 million; will 
not cause a major increase in costs or 
prices for consumers, individual 
industries, Federal. State, or local 
government agencies, or geographic 
regions; and will not cause a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

This final rule has been reviewed 
under Executive Order 12778, Gvil 
Justice Reform. It is not intended to 
have retroactive effect. This rule would 
not preempt any state or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. The Act does not provide 
administrative procedures which must 
be exhausted prior to a judicial 
challenge to the provisions of this rule. 

The change in inspection procedures 
will provide for pra^icable, safe 
inspection procedures. We expect that 
the implementation of these regulations 
will not cause a significant change in 
the number of shows inspected by 
DQP*s. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small entities. 

Paperwork Reduction Act 

This rule contains no mformation 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). 

List of Subjects in 9 CFR Part 11 

Animal welfare. Horses, Humane 
animal handling. Soring of horses. 

Accordingly. 9 OFR part 11 is 
amended as follows: 


PART 11—HORSE PROTECTION 
REGULATIONS 

1. The authority citation for part 11 
continues to read as follows: 

Authority: 15 U.S C. 1823,1824,1825. and 
1828; 44 U.S.C. 3506. 

§11.20 [Amended] 

2. In § 11.20, paragraph (c). the 
number *‘100** is removed and the 
number “150** is added in its place. 

§ 11.21 [Amended] 

3. In § 11.21, paragraph (a)(2), the fifth 
sentence is revised to read as follows: 
“The DQP may examine the rear limbs 
of all horses inspected after showing, 
and may examine the rear limbs of any 
horse examined preshow or on the 
showgrounds when he deems it 
necessary, except that the DQP shall 
examine the rear limbs of all horses 
exhibiting lesions on, or unusual 
movement of, the rear legs.** 

§11.21 [Amended] 

4. In § 11.21, paragraph (a)(3), the 
second sentence is revised to read as 
follows: *'Al) action devices, pads, and 
other equipment shall be observed and/ 
or examined to assure that they are in 
compliance with the regulations. All 
such equipment on horses examined 
postshow, and on horses examined 
preshow that are not clearly in 
compliance, shall be weighed and/or 
measured.** 

§11.21 [Amended] 

5. In § 11.21, paragraph (b), the first 
sentence is revised to read as follows; 
*‘The DQP shall inspect horses no more 
than three classes ahead of the time the 
inspected horses are to be shown, 
except that, in shows with fewer than 
150 horses, the DQP shall inspect horses 
no more than 2 classes ahead of the time 
the inspected horses are to be shown.*'; 
and the last sentence is revised to read 
as follows: “Only the horse, the rider, 
the groom, the trainer, the DQP{s) and 
APHIS representatives shall be allowed 
in the designated area." 

Done in Washington, DC, this 21st day of 
December 1992. 

Lonnie). King, 

Acting Administrator, Anima) and Plant 
Health Inspection Service. 

IFR Doc 92-31493 Filed 12-29-92; 8:45 ami 

BILUNG COOC 34tO-34-M 
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9 CFR Part 94 

(Docket No. 92-137-1] 

Pork and Pork Producta From 
Denmark; Restrictions on importations 

AGENCY; Animal end Plant Health 
Inspection Service. USDA. 

ACTION: Interim rule. 

SUMMARY: We are amending the 
regulations to add certain restrictions 
concerning the importation into the 
United States of pork and pork products 
from Denmark. T^e imposition of 
additional import restrictions is a 
necessary response to conditions which 
make possible the commingling of 
swine vesicular disease-contaminated 
pork or pork products with disease-free 
pork or pork products in Denmark. This 
action protects against the introduction 
into the United States of swine vesicular 
disease. 

OATES: Interim rule effective December 
30, 1992. Consideration will be given 
only to comments received on or before 
March 1.1993. 

ADDRESSES: Please send an original and 
three copies of your comments to Chief. 
Regulatory Analysis and Development. 
PPD. APHIS. USDA, room 804. Federal 
Building. 6505 Belcrest Road. 
Hyatlsvilie. MD 20782. Please state that 
your comments refer to Docket No. 92- 
137-1. Comments received may be 
inspected at USDA. room 1141, South 
Building. 14th Street and Independence 
Avenue. SW.. Washington, DC, between 
8 a.m. and 4.30 p.m., Monday through 
Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: Dr. 
John W. Cougiil. Staff Veterinarian. 
Import-Export Products Staff. VS. 
APHIS. USDA. room 758. Federal 
Building, 6505 Belcrest Road. 
Hyattsville. MD 20782. (301) 436-7834. 

SUPPtEMENTARY INFORMATION: 
Background 

The regulations in 9 CFR part 94 
(referred to below as the regulations) 
govern the importation into the United 
States of specified animals and animal 
products in order to prevent tlie 
introduction of various diseases, 
including swine vesicular disease 
(SVD). 

Denmark is included in the list of 
countries declared free of swine 
vesicular disease, in § 94.12(a). We are 
now adding Denmark to the list of 
countries in §94.13 that, although free 
of SVD, are subject to special 
restrictions on the importation into the 
United States of their pork and pork 
products. 


The countries listed in § 94.13(a) are 
subject to special restrictions because at 
least one of the following conditions 
applies: 

(1) They supplement their national 
pork supply by importing fresh, chilled, 
or frozen pork from countries where 
swine vesicular disease is considered to 
exist; 

(2) They have a common land border 
with countries in which swine vesicular 
disease exists; or 

(3) They import pork or pork products 
from countries which have certain trade 
practices that are less restrictive than 
are acceptable for importation into the 
United States. 

Special Restrictions 

The special restrictions placed on the 
importation of pork and pork products 
from specified countries in § 94.13 
generally state that: 

(1) All pork and pork products, except 
those treated in accordance with 
§94.12(b)(l)(i), shall have been 
prepared only in an inspected 
establi.shment that is eligible to have its 
products imported into the United 
States under the Federal Meal 
Inspection Act and be accompanied by 

a foreign meat inspection certificate. 

(2) Unless the pork or pork products 
are treated in accordance with one of 
the procedures described in § 94.12(b). 
the pork or pork products must be 
accompanied by an additional 
certificate issued by a full-time salaried 
veterinary official of the agency in the 
national government responsible for the 
health of the animals within that 
country. 

As a member of llie European 
Community (EC), Denmark is required 
to accept pork products from oilier EC 
countries under conditions less 
restrictive than those required by the 
United States. Denmark also shares a 
common border with Germany, which is 
a country in which SVD is considered 
to exist. As a result, pork and pork 
products produced in Denmark may be 
commingled with the fresh, chilled, or 
frozen meat of animals from a country 
or countries where SVD exists, 
presenting a risk that pork and pork 
products exported from Denmark to the 
United States could be contaminated 
and introduce SVD. 

We are, therefore, taking this action to 
restrict the importation of pork and pork 
products from Denmark, in accordance 
with §94.13. 

Immediate Action 

The Administrator of the Animal and 
Plant Health Inspection Service has 
determined that there is good cause for 
publishing this interim rule without 


prior opportunity for public comment. 
Immediate action is necessary to 
prevent the importation into the United 
States of pork and pork products from 
Denmark that could be contaminated 
with SVD. Less restrictive pork and pork 
product import requirements in 
Denmark mean that the commingling of 
SVD-contaminated meat and meat 
products with SVD-free products could 
occur in the country. 

Failure to restrict the importation of 
pork and pork products at this time 
increases the risk of SVD-contaminated 
meal or meat products being introduced 
into the United States. 

Since prior notice and other public 
procedures with respect to this Interim 
rule are impracticable and contrary to 
the public interest under these 
conditions, there is good cause under 5 
U.S.C. 553 for making it effective upon 
publication in the Federal Register. We 
will consider comments that are 
received within 60 days of publication 
of this interim rule in the Federal 
Register. After the comment period 
closes, we will publish another 
document in the Federal Register. It 
will include discussion of any 
comments we receive and any 
amendments we are making to the rule 
as a result of the comments. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it 
is not a “major rule.** Based on 
information compiled by the 
Department, we have determined that 
this rule will have an effect on the 
economy of less than $100 million; will 
not cause a major increase in costs or 
prices for consumers, individual 
industries. Federal. State, or local 
government agencies, or geographic 
regions; and will not cause a significant 
adverse effect on competition, 
employment, investment, productivity 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

Official records indicate that 66.2 
million pounds of fresh chilled and 
frozen pork were imported from 
Denmark in 1989, the most recent year 
for which figures are available. Exports 
to the United Stales account for 
approximately two percent of the total 
Danish pork production. Danish imparts 
accounted for less than one percent of 
the 16.571 million pounds of pork 
consumed in tlie United States during 
1989. Moreover, officials in Denmark 
should be able to issue the certificates 
required under the regulations in 
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§94.13 for pork and pork products 
shipped from Denmark to the United 
States, since they issue certificates for 
pork and other meat and animal 
products under a similar requirement in 
§94.11. Section §94.11 restricts the 
importation of meat and other animal 
products from specified countries 
declared free of foot-and-mouth disease 
that supplement their national meat 
supply with the importation of fresh, 
chilled, or frozen meat of ruminants or 
swine from countries that are designated 
as infected with rinderpest or foot-and- 
mouth disease, or that have a common 
land border with countries designated 
as infected with rinderpest or foot-and- 
mouth disease, or that import ruminants 
or swine from countries designated as 
infected with rinderpest or foot-and- 
mouth disease under conditions less 
restrictive than would be acceptable for 
importation Into the United States. The 
few importers affected by the new 
regulations can continue to import pork 
and pork products from Denmark, 
subject to the added restrictions. 
Alternatively, they can purchase those 
products from other sources. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small entities. 

Executive Order 12778 

This interim rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. If this rule is adopted: 

(1) All State and local laws and 
regulations that are in conflict with this 
nile will be preempted; (2) no 
retroactive effect will be given this rule; 
and (3) administrative proceedings will 
not be required before parties may file 
suit in court challenging (his rule. 

Paperwork Reduction Act 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C 3501 
et seq.), the information collection or 
lecordkeeping requirements included in 
this proposed rule have been approved 
by the C)fhce of Management and 
Budget (OMB), and there are no new 
requirements. The assigned OMB 
control number is 0579-0015. 

List of Subjects in 9 CFR Part 94 

Animal diseases, Imports, Livestock, 
Meal and meat products. Milk, Poultry 
and poultry products, Reporting and 
reco^keeping requirements. 

Accordingly, 9 CFR part 94 is 
amended as follows: 


PART 94—RINDERPEST, FOOT-AND- 
MOUTH DISEASE, FOWL PEST (FOWL 
PLAQUE), VELOGENIC 
VISCEROTROP1C NEWCASTLE 
DISEASE, AFRICAN SWINE FEVER, 
HOQ CHOLERA, AND BOVINE 
SPONGIFORM ENCEPHALOPATHY; 
PROHienrED and restricted 
IMPORTATIONS 

1. The authority citation for part 94 
continues to read as follows: 

Authority: 7 U.S.C 147a, ISOee, 161,162. 
450; 19 U.S,C 1306; 21 U.S.C 111, 114a. 
134a. 134b, 134c, and 134f; 31 U.S.C 9701; 
42 U.S.C 4331. 4332; 7 CFR 2.17, 2.51, and 
371.2(d). 

§94.13 [Amended] 

2. In § 94.13, the frrst sentence of the 
introductory text is amended by adding 
'‘Denmark,** immediately after "Chile,**. 

Done in Wachington. DC. this 21st day of 
December 1992. 

Lonnie ). King, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

IFR Doc. 92-31492 Piled 12-29-92; 8 45 am) 
BILUNG COOC S4ie44-M 


federal reserve SYSTEM 

12 CFR Parte 208 and 225 
[Rogulatlone M and Y; Docket No. R-<J787) 

Capital; Capital Adequacy GuldeUnee 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Interim rule with request for 
comments. 


SUMMARY: The Federal Reserve is 
amending its risk-based capital 
guidelines to lower from 100 percent to 
50 percent the risk weight assigned to 
certain loans to builders to finance the 
construction of presold residential (1- to 
4-family) properties. This interim rule 
implements section 618(a) of the 
Resolution Trust Corporation 
Refinancing, Restructuring, and 
Improvement Act of 1991 (RTCRRIA). In 
February 1992, the Federal Reserve, 
under the auspices of the Federal 
Financia] Institutions Examination 
Council (FFIEC), sought public 
comment on a proposal to implement 
section 618(a) of RTCRRIA through a 
change to the conunercial bank 
Consolidated Reports of Condition and 
Income (Call Report). It was suggested 
in the comments that section 618(a) of 
the RTCRRIA be implemented through 
an amendment to the Federal banking 
agencies* risk-based capital rules and 
guidelines instead of (o the Call Report. 
The Board has determined to adopt this 


suggestion as an alternative to the 
original proposal. The Board has 
adopted this change to the risk-based 
capital guidelines on an interim basis in 
order to provide interested parties an 
opportunity to comment on this 
approach. 

OATES: This interim rule is effective as 
of December 30,1992. Comments must 
be received by January 29,1993. 
ADDRESSES: Comments should be 
addressed to Mr. William Wiles, 
Secretary of the Board, Board of 
Governors of the Federal Reserve 
System, 20tb and Constitution Avenue 
NW.. Washington, DC 20551, or 
delivered to room B-2223. Eccles 
Building, between 8:45 am and 5 pm. 
Comments may be Inspected in room B- 
1122 between 9 am and 5 pm, except as 
provided in § 261.8 of the Board’s Rules 
Regarding Availability of Information, 

12 CFR 261.8. 

FOR FURTHER INFORMATION CONTACT: 
Rhoger H. Pugh, Assistant Director (202/ 
728-5883), Norah M. Barger, Manager 
(202/452-2402), and Robert E. Motyka, 
Senior Financial Analyst (202/452- 
3621), Division of Banldng Supervision 
and Regulation, Board of Governors of 
the Federal Reserve System. For the 
hearing impaired on/y. 
Telecommunication Device for the Deaf 
(TDD), Dorothea Thompson (202/452- 
3544), Board of Governors of the Federal 
Reserve System. 20th and C Streets. 

NW., Washington, DC 20551. 
SUPPLEMENTARY INFORMATION: 

Background 

The international bank capital 
standards (Basle Accord)^ place all 
assets into the 100 percent risk category 
unless the asset spedfically qualifies for 
a preferential risk category. In this 
regard, the Accord allows member 
countries at their discretion to assign a 
50 percent risk weight to loans secured 
by residential property provided that 
such loans are fully secured by 
mortgages on residential property that is 
rented or is occupied (or is intended to 
be occupied) by the borrower and the 
risk weight is appfied in accordance 
with strict prudential criteria. The U.S. 
risk-based capital guidelines, which 
implement the Basle Accord, assign 1- 
to 4-family residential mortgages that 


’ The Basle Accord is a rtsk-hesed capital 
framework that was proposed by the Basle 
Committee oo Banking Regulalioaa and Suparvisoiy 
Pracdoes and endorsed by the central hwnV 
govemora at the Group of Ten fG-10) ccnmtrfes in 
July 1988. The Committee la oompdaed of 
representetivea of the ceotxal banks and aopervisaiy 
authorities from the C-10 countries (Belgium. 
Canada. Pranoe. Germany. Italy. Japan, Netherlands. 
S%veden. Switaerland. the United Kingdom, and the 
United Sfstes) and Utxembourg. 










62178 Federal Register / Vol. 57, No. 251 / Wednesday, December 30. 1992 / Rules and Regulations 


meet certain criteria to the 50 percent 
risk category. In order to qualify for a 50 
percent risk weight, a loan secured by 
a 1* to 4<family residential property 
must be a first lien; must be made in 
accordance with prudent underwriting 
standards, including a conservative 
loan-to-value ratio; must be performing 
in accordance with its original terms; 
and must not be more than 90 days past 
due or carried in nonaccrual status. The 
U.S. risk-based capital guidelines assign 
loans to builders to finance the 
construction of residential properties 
that have been presold to purcnasers 
who intend to occupy the property to 
the 100 percent risk category on the 
basis of the perceived inherent riskiness 
of tliese loans. Under the Basle Accord 
such loans could, at national discretion, 
be assigned a 50 percent risk weight. 

After the risk-based capital guidelines 
were adopted, the Federal Reserve along 
with the Office of the Comptroller of the 
Currency (OCC). the Federal Deposit 
Insurance Corporation (FDIC), and the 
Office of Thrift Supervision (OTS) 
reexamined the issue of the capital 
treatment of residential mortgages. 
Specifically, the banking agencies 
considered the appropriateness of 
applying a 50 percent risk weight to 
certain loans to builders to finance the 
construction of residential properties 
that have been presold to quaiitying 
individuals. 

Before the agencies proceeded with a 
proposal. Congress enacted the 
RTCRRIA on December 12.1991. 

Section 618(a) of the Act requires the 
Federal banking agencies to provide for 
a risk weight of 50 percent in their 
regulations and guidelines for any single 
family residential construction loan t^t 
meets the following criteria: 

(1) The loan is for the construction of 
1- to 4-family residential property; 

(2) The bank has sufficient 
documentation, as may be required by 
the appropriate Federal banking agency, 
to demonstrate the intent and ability of 
the buver to purchase the property; 

(3) The purchaser provides to the 
builder a nonrefiindable deposit in an 
amount determined by the appropriate 
Federal banking agency, but not less 
than 1 percent of the principal amount 
of the mortgage; and 

(4) The loan satisfies prudent 
underwriting standards as established 
by the appropriate Federal banking 
agency. 

In order to effect a lower risk weight 
for these loans in conformance with the 
legislation, the agencies decided to 
propose expanding the definition of 
loans ''secured by 1- to 4-family 
residential properties" contained in the 
commercial bank Call Report to include 


presold residential construction loans 
that meet certain criteria. In this regard, 
the FFIEC published for comment on 
February 3.1992, a proposal to add to 
the list of loans that are secured by 1- 
to 4-family residential properties, and 
exclude firam the list ot loans made for 
the purpose of construction and land 
development, loans that are "made in 
accordance with sound lending 
principles to builders with substantial 
project equity for the construction of 1- 
to 4-famiiy residences that have been 
presold under firm contracts to 
purchasers who have obtained firm 
commitments for permanent qualifying 
mortgage loans and have made 
substantial earnest money deposits." 

For the Federal Reserve and the FDIC» 
the proposed definitional change would 
have resulted in lowering the risk 
weight for presold 1- to 4-family 
residential construction loans because 
these agencies' risk-based capital 
guidelines assign loans that meet the 
Call Report definition of 1- to 4-famiiy 
residential mortgages to the 50 percent 
risk category. The definitional change 
would have had no effect on the risk 
weight for presold residential 
construction loans held by national 
banks or thrifts since neither the OCC's 
nor the OTS's risk-based capital rules 
reference the Call Report definition for 
loans secured by 1- to 4-family 
residential properties. As a result, both 
the CXX and OTS were required to 
amend their risk-based capital rules to 
effect the lower risk weight. The OTS 
amendment became effective May 13. 
1992. while the OCC amendment 
became effective October 5. 1992. 

Once a final version of the Call Report 
change was agreed to. the Federal 
Reserie intended to make conforming 
changes to the Consolidated Financial 
Statements for Bank Holding Companies 
(Y-9C Report). 

Comments Received 

Comments were received from 41 
public respondents. These included one 
multinational, one regional, and twenty- 
nine community banking organizations: 
one thrift association; one government- 
sponsored entity; seven trade 
associations: and one member of the 
public. Overall, 32 commenters. or 
approximately 76 percent of the total 
respondents, agreed with the proposal. 
They expressed the view that the 
definitional change and reassignment of 
these loans to a lower risk category was 
fair and consistent with the riskiness 
inherent in these types of residential 
real estate loans. 

The nine commenters that opposed 
the FFIEC's proposal did so on the 
grounds that, in their view, the 


perceived reporting burden to 
implement the proposal did not justify 
the merits of the outcome. One of these 
commenters stated it would agree with 
the proposal if the Call Report change 
would be optional. 

It was suggested in the comments that 
the Federal Reserve implement the 
provisions of section 618(a) of the 
RTCRRIA by amending the risk-based 
capital guidelines rather than by 
changing the definition of loans secured 
by 1- to 4-family residential properties 
contained In the Call Report. One 
commenter, the multinational banking 
organization, noted that this approach 
would be more appropriate and much 
simoler for banking organizations to 
implement than a regulatory reporting 
change^_ 

The FFIEC proposal requested 
specific comment on builder equity and 
purchaser earnest money standards, 
"including the most appropriate w^ay to 
define and compute a builder's proj^ 
equity and the percentages or amounts 
of builder equity and purchaser earnest 
money that should be at risk." Eleven 
comment letters suggested definitions 
and amounts for "builder equity" and 
"purchaser earnest money deposit." The 
amounts suggested for builder’s equity 
ranged from 10 percent to 75 percent of 
the contract price. In addition, a number 
of commenters offered specific 
suggestions on what that percentage 
should be based on. such as cost of land 
acquisition or hard costs of 
construction. Suggested amounts for 
substantial earnest money deposits 
ranged from 1 percent to 20 percent. 

Amendment To The Risk-Based Capital 
Guidelines 

Based upon discussions with the 
other Federal banking agencies and the 
public comments received, the Board is 
amending the risk-based capital 
guidelines for state member banks and 
bank holding companies to state that 
loans secured by 1- to 4-family 
residential properties eligible for the 50 
percent risk category for risk-based 
capital purposes include "loans to 
builders with substantial project equity 
for the construction of 1- to 4-family 
residences that have been presold under 
firm contracts to purchasers who have 
obtained firm commitments for 
permanent qualifying mortgage loans 
and have made substantia) earnest 
money deposits." In order to be 
assigned a 50 percent risk weight, such 
loans, like other loans for 1- to 4-family 
residences, would have to be made in 
accordance with prudent underwriting 
standards, including a conservative 
loan-to-value ratio; to be performing in 
accordance with their original terms; 
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and lo not be 90 days or more pa5;t due 
or carried in nonaccnial status. This 
(iiange to the risk-based capita] 
guidelines would have the effect of 
including in the 50 percent risk category 
presold residential construction loans 
that RTCRRIA requires to be included in 
this category. 

The Board notes that the statute 
specifies that the agencies may establish 
prudent underMrriting standards for 
presold 1- to 4-family residential 
construction loans accorded a 50 
percent risk weight. In this regard, the 
agencies expect that institutions will 
apply a 50 percent risk weight to loans 
to builders for 1- to 4-famny residential 
property construction only if the bank 
has obtained sufficient documentation 
that the buyer of the home intends to 
purchase the home (/.<?., has a legally 
binding written sales contract) and has 
the ability to obtain a mortgage loan 
sufficient to purchase the home (/.e., has 
a firm written commitment for 
permanent financing of the home upon 
completion), so long as the following 
additional criteria are met; 

(A) The purchaser is an individualfs) 
who intends to occupy the residence 
and is not a partnership, joint venture, 
trust corporation, or any other entity 
{including an entity acting as a sole 
proprietorship) that is purchasing one or 
more of the homes for speculative 
purposes, 

(B) The builder must incur at least the 
first 10 percent of the direct costs (/.e., 
actual costs of the land, labor, and 
material) before any drawdown is made 
under the construction loan and the 
construction loan may not exceed 80 
percent of the sales price of (he presold 
home.^ 

(C) The purchaser has made a 
substantia) '^earnest money deposit” of 
no less than 3 percent of the residence's 
sales price and that deposit mu.st be 
subject to forfeiture if the purchaser 
terminates the sales contract. 

(D) The earnest money deposit must 
be held in escrow by the bank financing 
the builder or by an independent party 
in a fiduciary capacity and the escrow 
agreement must provide that, hi the 
event of defeult arising from the 


* Undor the agendas* 1992 real estate 
underwriting standards r^ulation and guidelines, 
as a general matter, institutions may extend loans 
for the construction of 1* to 4*£aniiiy residences 
with loan-to-value ratios (LTV) of up lo B5 percent. 
These guidelines, which fmplemenr section 304 of 
the Federal Deposit Insurance Corporation 
Improvetnenl Act of 1991, become effecthre on 
March 19.1903. While these guidehnes permit 
institutions lo make presold re s idential 
construction loans with LTV ratios that exceed 80 
percent, such loans would not qualify for the 90 
percent risk category. Rather, should be 
assigned lo the 100 percent risk category. 


cancellation of the sales contract by the 
buyer, the escrow funds must first be 
us^ to defray any costs incurred by the 
lending bank. 

Section 610(a) requires the agencies to 
lake action within 120 days of 
enactment of the RTCRRIA to permit the 
different capital treatment of the type of 
housing loans discussed above. As 
suggested in the comments received, the 
Board has decided to implement section 
618(a) by adopting revisions to the risk- 
based capital guidelines directly rather 
than changing the Cal) Report and Y-9C 
Report provisions. The emct on the 
calculation of capital for state member 
banks and bank holding companies of 
amending the guidelines is substantially 
the same as the effect of revising the 
Call Report and the Y-9C Report, and 
will satisfy the requirements of section 
618(a). The Board adopted the change to 
the risk-based capita) guidelines as an 
interim rule, rather than a final rule, 
however, in order to provide interested 
parties an opportunity to comment on 
this alternative approach. The adoption 
of an mterim rule will permit state 
member banks and bank holding 
companies to take advantage of a lower 
risk weight for presold residential 
construction loans effective 
immediately. The Board will revise the 
rule as reouired to address comments 
received during the thirty-day comment 
period. 

Regulatory Flexibility Act Analysis 

The Federal Reserve Board does not 
believe that adoption of this amendment 
would have a significant economic 
impact on a substantial number of small 
business entities in accord with the 
spirit and purposes of the Regulatory 
Flexibility Act (5 U.SXl 601 et seq.) In 
that regard, the amendment would 
reduce certain regulatory burdens on 
bank holding companies. In addition, 
because the risk-based and leverage 
capita) guidelines generally do not 
apply to bank holding companies with 
consolidated assets of less than $150 
million, this amendment will not affect 
such companies. 

List of Subjects 

12 CFR Part 208 

Accounting, Agriculture, Banks, 
banking. Confidential business 
information, Chirrency, Federal Reserve 
System. Reporting and recordkeeping 
requirements, Se^rities. 

12 CFF Part 225 

Administrative practice and 
procedure. Banks, banking. Federal 
Reserve System, Holding companies. 


Reporting and recordkeeping 
requirements. Securities. 

For the reasons set forth in the 
preamble, and pursuant to the Board's 
authority under section 5(b) of the Bank 
Holding Company Act of 1956 (12 
U.S.C 1844(b)), and section 910 of the 
International Lending Supervision Act 
of 1983 (12 U.S.a 3909), the Board is 
amending 12 CFR parts 208 and 225 as 
follows; 

PART 208—MEMBERSHIP OF STATE 
BANKING INSTITUTIONS IN THE 
FEDERAL RESERVE SYSTEM 

1. The authority citation for part 208 
is revised to read as follows; 

Authority: Sections 9,11(a). 11(c), 19, 21, 
25. and 25(a) of the Federal Reserve Act, as 
amended (12 U.S.a 321-336, 24S(a). 248(c), 
461,481-486,601, and 611, respectively); 
sections 4 and 13(j) of the FedeiaJ Deposit 
Insurance Act, as amended (12 U.S.C 1814 
and 1823(j), respectively); section 7(a) of (he 
International Banking Act of 1978 (12 U.S.C 
3105); Sections 907-910 of the International 
Lending Supervision Act of 1983 (12 U.S.C 
3906-3909); sections 2,12(b), 12(g), 12(i), 
15B(c) (5), 17,17A, and 23 of the Securities 
Exchange Act of 1934 (15 U.S.C 78b, 78/(b), 
78/(g), 7aAi). 78o-4(c} (5), 78q. 78q-l, and 
78w. respectively); section 5155 of the 
Revised Statutes (12 U.SC. 36) as amended 
by the McFadden Act of 1927; and sections 
1101-1122 of the Financial Institutions 
Reform, Recovery and Enforcement Act of 
1989 (12 U.S.C 3310 and 3331-3351h 12 
U.S.C 93a, 161,1818, 3907, 3909, Sec. 618, 
Pub. L. 102-233,105 SUl. 1761 (ResoluUon 
Trust Corporation Refinancing, 

Restructiiring, and hnprovenrent Act of 
1991). 

2. Appendix A to part 208 is amended 
by revising footnote 35 to read as 
follows; 

APPENDIX A TO PART 208—(Amended) 

• * * ’ • • 

nr. Procedures for (Computing Weighted- 
Risk Assets and Off-Balance-Sheet Items 

* * • • • 

C Risk Weights 

• • • • * 

3 • • • 


Loans that qualify as loans secured by one- lo 
four-fooitly rwidantial propertfos are bsted in the 
instmctiooi to th« c omm ef cl al bank ctU report In 
additioii, for risk-bated capital pnrpoees, loans 
secured by one- to four-family residenUaJ properties 
include loans to buiiderf with substantial project 
equity for the coottradion of one- to four-family 
residues that have been presold nnder finn 
contracts to purchasers who have obtatned firm 
commitments for permanent qualifying mortgage 
loans and have made substantial earnest money 
deposits. 
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PART 225—BANK HOLDING 
COMPANIES AND CHANGE IN BANK 
CONTROL 

1. The authority citation for part 225 
is revised to read as follows: 

Authority: 12 U S.C. t817(j)(13). 1818. 
18311. 1843(cM8). 1844(b). 3106. 3108. 3907 
3909. 3310. and 33313351. 

2 Appendix A to Part 225 is amended by 
revising footnote 38 to read as follows 

APPENDIX A TO PART 225 - [Ameodedl 

• * * • • • 

III PROCEDURES FOR COMPUTING 
WEIGHTED-RISK ASSETS AND OFF- 
BALANCE-SHEET ITEMS 

• • « * • 

C Risk Weights 

• • • • • 

• IH 

Board of Governors of the Federal Reserve 
System. December 22.1992 
William W. Wiles. 

Secretary of the Board 

IFR Doc. 92-31551 Filed 12-29-92. 8 45 am| 

BtLUNQ CODE ttKKOI-T 


12 CFR Parts 208 and 225 
(Regulationa H and Y; Docket No. R-0756) 

Capital; Capital Adequacy Guidelines 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Final rule. 

SUMMARY: The Board is revising its risk- 
based capital guidelines for state 
member banks and bank holding 
companies to lower the risk weight 
assigned to certain collateralized 
transactions to a level more 
commensurate with the minimal risks 
involved. The revision is consistent 
with the international bank capital 
standards. 

EFFECTIVE DATE: December 30.1992. 

FOR FURTHER INFORMATION CONTACT: 
Rhoger H. Pugh. Assistant Director (202/ 
728-5883), Norah M. Barger. Manager 
(202/452-2402). Robert E. Motyka. 

Senior Financial Analyst (202/452- 
3821). or Alfred D. Teuscher. 
Supervisory Financial Analyst (202/452- 
3007). Division of Banking Supervision 
and Regulation. Board of Governors of 


Loans that qualify as loans securad by one- to 
four-family residential properties are listed in the 
instructions to the FR Y-9C Report. In addition, for 
nsk-based capital purposes, lows secured by one- 
to four-family residential properties include loans 
to builders with substantial project equity for the 
construction of one- to four-family residences that 
have been presold under firm contracts to 
purchasers who have obtained firm commitments 
for permanent qualifying mortgage loans and have 
made substantial earnest money deposits. 


the Federal Reserve System. For the 
hearing impaired only. 
Telecommunication Device for the Deaf 
(TDD). Dorothea Thompson (202/452- 
3544). Board of Governors of the Federal 
Reserve System. 20th and C Street. NW . 
Washington. DC 20551 

Discussion 

SUPPLEMENTARY INFORMATION: 

Under the international bank capital 
standards (the Basle Accord).^ claims 
collateralized by cash and OECD central 
government securities may be assigned 
to the zero percent risk category. 
However, the U.S. Federal banldng 
agencies exercised national discretion, 
as permitted under the Basle Accord, to 
assign such claims to the 20 percent risk 
category. This decision has had the 
'effect of essentially limiting the zero 
percent risk category to ca^ assets and 
claims (including securities) on OECD 
central governments and claims directly 
and unconditionally guaranteed by such 
governments Claims secured by cash or 
securities issued or guaranteed by OECD 
central governments are assigned to the 
next highest risk category, i.e.. 20 
percent, in order to take into account 
the operational risks that are present in 
most conventional secured lending 
arrangements.^ 

In some instances, however, the 
application of a 20 percent risk weight 
to very low-risk collateralized 
tran.sdctions—such as certain 
indemnified securities lending 
arrangements—could place U.S. banking 
organizations at a competitive 
disadvantage to foreign banks subject to 
the Basle Accord that are applying a 
zero percent risk weight to such 
transactions. In an effort to address this 
disparity in treatment and to arrive at a 
capital treatment for such transactions 
that is more commensurate with the 
minimal risks entailed, the Board 
reviewed the possibility of assigning a 
zero percent risk weight to claims 
collateralized by cash or OECD central 
government securities or U.S. 


* The Basle Accord is a risk-based framework that 
was proposed by the Basle Committee on Banking 
Supervision and endorsed by the central bank 
governors of the Group of Ten (G-10) countries in 
July 1986. The committee is comprised of 
representatives of the central banks and supervisory 
authorities from the C-10 countries (Belgium. 
Canada. France. Germany. Italy. Japan. Netherlands. 
Sweden. Switzerland, the United Kingdom, and the 
United States) and Luxembourg. 

* A claim secured by cash or OECD government 
securities may be assigned to the 20 percent risk 
category only to the extent that the C^e amount of 
the claim is covered by the market value of the 
collateral. The portion of the claim that is not 
covered by recognized collateral is assigned to the 
risk category appropriate to the obligor or. if 
relevant, the guarantor. 


Government agency securities^ that met 
certain criteria. The criterion 
particularly considered in this regard 
was the maintenance on a daily basis of 
a positive collateral margin, which was 
intended to mitigate significantly the 
risks normally associated with 
collateralized transactions. 

As a consequence of this review, on 
April 10, 1992, the Board issued for 
public comment a proposal to modify 
the risk-based capital guidelines that 
would lower the risk weight for 
collateralized transactions meeting 
certain criteria from the 20 percent risk 
category to the zero percent risk 
category. In this regard, the Board 
proposed that a claim collateralized by 
cash on deposit in the banking 
organization or by OE(^ central 
government or U.S. Government agency 
securities could be assigned to the zero 
percent risk category, provided that a 
positive collateral margin is maintained 
on a daily basis, fully taking into 
account any change in the banking 
organization's exposure (to the obligor 
or counterparty) under the claim in 
relation to the market value of the 
collateral held in support of that claim. 
If the market value of the collateral 
received firom the obligor or 
counterparty falls below 100 percent of 
the amount of the banking 
organization's exposure under such a 
collaterali7.ed claim, the borrower must 
immediately post enough additional 
collateral to cover any ^ortfall and 
maintain a positive margin. 

The Board sought specific comment 
on whether additional criteria should be 
required in order to better ensure that 
only truly low-risk collateralized 
transactions are assigned to the zero 
pert:ent risk category. The Board also 
requested comment on whether a higher 
risk weight, for example 10 percent, 
might be more appropriate than the zero 
percent risk weight for these 
transactions, which can be associated 
with some, albeit small, risk. 

The proposal also stated the Board’s 
intention to continue to require, 
consistent with the Basle Accord, that 
for a claim collateralized by cash to be 
eligible for a preferential risk weight for 
risk-based capital purposes, the cash 
must be on deposit in the banking 
organization. In this connection, 
however, the Board proposed to clarify 
that in a securities lending transaction 
where the banking organization is acting 


^ The definition of U.S. Government agency 
securities in the risk-based capital guidelines does 
not include U S. Government-sponsored agency 
securities. Under the guidelines, claims 
collateralized by U S. Govemment-sponsored 
agency securities are assigned to the 20 percent risk 
category. 
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as agent for a customer that is the 
beneficial owner of the lent securities 
and where the borrower has delivered 
cash collateral to the banking 
organization that is not maintained on 
deposit, the transaction will be deemed 
to oe collateralized by cash on deposit 
and, thus, eligible for a preferential risk 
weight only if: 

(IJ Any reinvestment risk associated 
with the cash collateral is borne by the 
customer and 

(2) Any indemnification provided by 
the banking organization is limited to 
the difference between the market value 
of the lent securities and the amount of 
cash received as collateral. 

If these two conditions are not met. 
the transaction would not be deemed to 
be collateralized by cash on deposit and, 
thus, would not be eligible for a 
preferential risk weight. 

Comments Received 

Public comments were received from 
twenty-two respondents: fifteen banking 
organizations (three multinational, one 
superregional, nine regional, and two 
community banks); two savings 
institutions; and hve trade associations. 
All of the respondents agreed that the 
proposal to lower the risk weight from 
20 percent to zero percent for certain 
transactions collateralized by cash or 
OECD central government securities 
would result in a more accurate 
reflection of the very limited risk 
associated with such transactions. Two 
commenters suggested that a zero 
percent risk weight should be extended 
to any portion of a claim collateralized 
by cash or OECD central government 
securities. One of these commenters also 
recommended that claims collateralized 
by securities issued by U.S. 
Government-sponsored agency 
securities should be accorded a zero 
percent risk weight. Two commenters 
suggested technical wording changes to 
the proposed clarification with regard to 
securities lending transactions 
collateralized by cash where a bank is 
acting in an agent capacity. 

The first question on which the Board 
sought specific comment asked whether 
additional criteria should be set forth in 
order to better ensure that only truly 
low-risk collateralized transactions are 
assigned to the zero percent risk 
category. Of the thirteen commenters 
addressing this question, eleven 
indicated that additional criteria were 
not needed. Of the two respondents 
supporting the establishment of a 
minimum positive margin, one 
indicated that a minimum collateral 
coverage of 101 percent of the claim 
should be specified, while the other did 
not indicate a specific level of coverage. 


The second question asked whether 
these transactions should be assigned to 
a risk weight higher than zero percent, 
for example 10 percent. Of the thirteen 
commenters addressing this question, 
twelve opposed the assignment of a 
higher risk weight. One trade 
oi^anization was not opposed to a 
higher risk weight but mlt that a 10 
percent risk weight would still overstate 
the risk inherent in these transactions. 

Final Rule 

Based upon the comments received 
and further consideration of the very 
limited risk associated with assigning 
collateralized transactions meeting the 
indicated criteria to the zero percent 
risk weight, the Board is adopting its 
proposed revision to the risk-based 
capital guidelines for state member 
banks and bank holding companies with 
regard to these transactions. 

This revision will permit banking 
organizations to assign to the zero 
percent risk category claims 
collateralized by cash on deposit in the 
banking organization or by OECD 
central government or U.S. Government 
agency securities for which a positive 
collateral margin is maintained on a 
daily basis, fully taking into account any 
change in the banking organization's 
exposure to the obligor or counterparty 
under a claim in relation to the market 
value of the collateral held in support of 
that claim. The Board will not require 
that a specific minimum margin of 
collateral be maintained on 
collateralized transactions assigned to 
the zero percent risk category. However, 
the Board expects that banking 
organizations will establish, as a part of 
prudent operating procedures, a 
minimum level of margin for these 
transactions based upon such factors as 
the volatility of the securities involved 
so as to avoid unduly hequent margin 
calls. 

The Board is also adopting, with a few 
technical wording changes, its proposed 
clarification with regard to certain 
reouirements pertaining to transactions 
collateralized by cash where the 
banking organization is acting as agent. 
This clarification indicates that where a 
banking organization is acting as agent 
for a customer in a transaction involving 
the lending or sale of securities that is 
collateralized by cash delivered to the 
banking organization, the transaction is 
deemed to be collateralized by cash on 
deposit for purposes of determining the 
appropriate risk weight, provided that 
any indemnification is limited to no 
more than the difference between the 
market value of the securities and the 
amount of cash collateral received and 
any reinvestment risk associated with 


the cash collateral is borne by the 
customer. 

This rule is effective immediately in 
order to implement in the roost 
expeditious manner a capital charge that 
is more commensurate with the risks 
entailed in collateralized transactions 
meeting the specified criteria and that 
will help place U.S. banking 
organizations engaging in such 
transactions on a more equal footing 
with foreign banks subject to the Basle 
Accord. In addition, the Board believes 
an immediate effective date is 
appropriate because the revision would 
reduce, rather than expand regulatory 
burden. 

Regulatory Flexibility Act Analysis 

The Federal Reserve Board does not 
believe the adoption of this final rule 
will have a significant economic impact 
on a substantial number of small 
business entities (in this case, small 
hanking organizations), in accord with 
the spirit and purposes of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). In this regard, the revised final 
rule will reduce certain regulatory 
burdens on bank holding companies, as 
it reduces the capital charge on certain 
transactions. In addition, because the 
risk-based capital guidelines generally 
do not apply to bank holding companies 
with consolidated assets of less than 
$150 million, the final rule will not 
affect such companies. 

List of Subjects 
12 CFE Part 208 

Accounting, Agricultural loan losses. 
Applications, Appraisals, Banks, 
bariking. Branches, Capital adequac>% 
Confidential business information. 
Currency, Dividend payments. Federal 
Reserve System, Flood instirance. 
Publication of reports of condition. 
Reporting and recordkeeping 
requirements. Securities, State member 
banks. 

12 CFH Part 225 

Administrative practice and 
procedure. Appraisals. Banks, banking. 
Capital adequacy. Federal Reserve 
System. Holding companies. Reporting 
and recordkeeping reqmrements. 
Securities, State member banks. 

For the reasons set forth in this notice, 
and pursuant to the Board's authority 
under section 5(b) of the Bank Holding 
Company Act of 1956 (12 U.S.C 
1844(b)). and section 910 of the 
International Lending Supervision Act 
of 1983 (12 U.S.C. 3909), the Board is 
amending 12 CFR parts 208 and 225 to 
read as follows; 
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PART 208—MEMBERSHIP OF STATE 
BANKING INSTITUTIONS IN THE 
FEDERAL RESERVE SYSTEM 

1. The authority citation for part 208 
continues to read as follows: 

Authority: Sections 9.11(a), 11(c). 19. 21. 
25. and 25(a) of the Federal Reserve Act. as 
amended (12 U S.C 321-338. 248(a). 248(c). 
461. 481-486.601. and 611. respectively): 
sections 4 and 13(j) of the Federal Deposit 
Insurance Act. as amended (12 U.S.C 1814 
and 1823(j). respectively): section 7(a) of the 
International Banking Act of 1978 (12 U S.C 
3105); sections 907-910 of the International 
Lending Supervision Act of 1983 (12 U S.C. 
3906-3909): sections 2.12(b). 12(g). 12(i). 
15B(c) (S). 17,17A. and 23 of the Securities 
Exchange Act of 1934 (15 U.S.C. 78b. 78/(b). 
78/(g). 78/(i). 78o-4(c) (5). 78q. 78q-l. and 
78w. respectiveLy): section 515S of the 
Revised Statutes (12 U.S.C 36) as amended 
by the McFadden Act of 1927; and sections 
1101-1122 of the Financial Institutions 
Reform, Recovery, and Enforcement Act of 
1989 (12 U S.C 3310 and 3331-3351). 

Appendix A—(Amended) 

2 Appendix A is amended by replacing the 
second sentence in the first paragraph, 
adding a sentence at the end of the first 
paragraph, and replacing the first and second 
sentences of the second paragraph of section 
III.B.I : adding a paragraph to the end of 
section IlLCl.: replacing the third paragraph 
of section 1ILC2.; by adding a new sentence 
to the end of the ninth paragraph of section 
III.D.1.; and by adding a new item 5. under 
“Category 1: Zero Percent” and revising item 
8. under '‘Category 2: 20 Percent” of 
Attachment III. to read as follows; 


III.* * * 

A. * * • 

B * * * Qaims fully secured by such 
collateral generally are assigned to the 20 
percent risk-weight category. Ck)llateralized 
transactions meeting all the conditions 
described in section Ul.Cl. may be assigned 
a zero percent risk weight 

With regard to collateralized clainu that 
may be assigned to the 20 percent risk-weight 
category, the extent to which Qualifying 
securities are recognized as collateral is 
deteimined by their current market value. If 
such a claim is only partially secured, that 
is. the market value of the pledged securities 
is less than the face amount of a balance- 
sheet asset or an off-balance-sheet item, the 
portion that is covered by the market value 
of the qualifying collateral is assigned to the 
20 percent risk category, and the portion of 
the claim that is not covered by collateral in 
the form of cash or a qualifying security is 
assigned to the risk category appropriate to 
the obligor or. if relevant, the guarantor. 

• • • 

C • • • 

1 * * * This category also includes claims 
collateralized by cash on deposit in the bank 
or by securities Issued or guaranteed by 
OECD central governments or U.S. 
government agencies for which a positive 
margin of collateral is maintained on a daily 
basis fully taking into account any change in 


the bank's exposure to the obligor or 
counterparty under a claim in relation to the 
market value of the collateral held in support 
of that claim. • • • 

2. • • • This category also includes the 
portions of claims (including repurchase 
transactions) collateralized by cash on 
deposit in the bank or by securities issued or 
guaranteed by OECD central governments or 
U S. government agencies that do not qualify 
for the zero percent risk-weight category: 
collateralized by securities issued or 
guaranteed by U S. government-sponsored 
agencies: or collateralized by securities 
issued by multilateral lending Institutions or 
regional development banks in which the 
U.S. government is a shareholder or 
contributing member. 

• • • • • 

D • • • 

1.* * * Where a bank is acting as agent 
for a customer in a transaction involving the 
lending or sale of securities that Is 
collateralized by cash delivered to the bank, 
the transaction Is deemed to be collateralized 
by cash on deposit in the bank for purposes 
of determining the appropriate risk-weight 
category, provided that any indemnification 
is limit^ to no more than the difference 
between the market value of the securities 
and the cash collateral received and any 
reinvestment risk associated with that cash 
collateral is borne by the customer. * * * 

* • • 

Attachment ///*•• 

Category 1: Zero Percent • • • 

5. Claims collateralized by cash on deposit 
in the bank or by securities issued or 
guaranteed by OECD central governments or 
U S. government agencies for which a 
positive margin of collateral is maintained on 
a daily basis, folly taking into account any 
change In the bank's exposure to the obligor 
or counterparty under a claim in relation to 
the market value of the collateral held in 
support of that claim.* * • 

Category 2: 20 Percent * * * 

8. The portions of claims that are 
collateralized^ by cash on deposit in the 
bank or by securities issued or 
guaranteed by the U.S. Treasury, the 
central governments of other OECD 
countries, and U.S government agencies 
that do not qualify for the zero percent 
risk-weight category, or that are 
collateralized by securities issued or 
guaranteed by U.S. government- 
sponsored agencies. • • • 


PART 225—BANK HOLDING 
COMPANIES AND CHANGE IN BANK 
CONTROL 

1. The authority citation for part 225 
continues to read as follows: 


^ Tba •xtoot of collateralization is datenniaod by 
current market value. 


Authority: 12 U.S.C. 1817(J)(13), 1818, 
1831i. 1843(c)(8). 1844(b). 3106. 3108. 3907 
3909. 3310. and 3331-3351. 

Appendix A—[Amended] 

2. Appendix A is amended by replacing the 
second sentence in the first jparagraph. 
adding a sentence at the end of the first 
paragraph, and replacing the first and second 
sentences of the second paragraph of section 
ni.B.l., adding a paragraph to the end of 
section Ul.Cl..'replacing the third paragraph 
of section UI.C2.; by adding a new sentence 
to the end of the ninth paragraph of section 
in.D.l.; and by adding a new item S. under 
“Category 1: Zero Percent” and revising item 
8. under "C^ategory 2: 20 Percent” of 
Attachment ni. to read as follows: 


UL* • • 

A. * * • 

B. * * * Claims fully secured by such 
collateral generally are assigned to the 20 
percent risk-weight category. CoHaleralized 
transactions meeting all the conditions 
described in section Ul.Cl may be assigned 
a zero percent risk weight. 

With regard to collateralized claims that 
may be assigned to the 20 percent risk-weight 
category, the extent to which qualifying 
securities are recognized as coUateral it 
determined by their ciirrent market value. If 
such a claim is only partially secured, that 
is. the market value of the pledged securities 
is less than the face amount of a balance- 
sheet asset or an off-balance-sheet item, the 
portion that Is covered by the market value 
of the qualifying collateral is assigned to the 
20 percent risk category, and the portion of 
the claim that is not covered by collateral in 
the form of cash or a qualifying security is 
assigned to the risk category appropriate to 
the obligor or. if relevant, the guarantor. 

• • « 

C . * • 

1. * • • This category also includes claims 
collateralized by cash on deposit in the 
subsidiary lending institution or by securities 
issued or guarantee by OECD central 
governments or U.S. government agencies for 
which a positive margin of collatei^ is 
maintained on a daily basis, fully taldng into 
account any change in the hanking 
organization's exposure to the obligor or 
counterparty under a claim in relation to the 
market value of the collateral held in support 
of that claim. • • * 

2. * * * This category also Includes the 
portions of claims (including repurchase 
transactions) collateralized by cash on 
deposit in the subsidiary lending institution 
or oy securities issued or guaranteed by 
OECD central governments or U.S. 
government agencies that do not qualify for 
the zero percent risk-weight category: 
collateralized by securities issued or 
guaranteed by U S. government-sponsored 
agencies: or collateralized by securities 
issued by multilateral lending institutions or 
regional development banks in which the 
U.S. government is a shareholder or 
contributing member. • • • 

* • • » • 

D. • • • 

1. * * * Where a banking organization is 
acting as agent for a customer in a transactioD 
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involving the lending or sale of securities 
that is collateralized by cash delivered to the 
banking organization, the transaction is 
deemed to be collateralized by cash on 
deposit in a subsidiary lending institution for 
purposes of determining the appropriate risk- 
weight category, provided that any 
indemnification is limited to no more than 
the difference between the market value of 
the securities and the cash collateral received 
and any reinvestment risk associated with 

that cash collateral is borne by the customer. 

• • • 

• * * « * 

Attachment III * * * 

Category 1: Zero Percent • • • 

5. Claims collateralized by cash on deposit 
in the subsidiary lending institution or by 
securities issued or guaranteed by OECD 
central governments or U.S. government 
agencies for which af)ositive margin of 
collateral is maintained on a daily basis, fully 
taking into account any change in the bank's 
exposure to the obligor or counterparty under 
a claim in relation to the market value of the 
collateral held in support of that claim.* * * 

Category 2: 20 Percent • * • 

8 The portions of claims that are 
collateralized'^ by cash on deposit in the 
subsidiary lending institution or by securities 
issued or guaranteed by the U.S. Treasury, 
the central govemmenis of other OECD 
countries, and U.S. government agencies that 
do not qualify for the zero percent risk- 
weight category, or that are collateralized by 
securities issued or guaranteed by U.S. 
government-sponsored agencies.* * * 

• • • • • 

Board of Governors of the Federal Reser\»e 
System, December 23,1992. 

William W. Wiles, 

Secretary' of the Board 

IFR Doc. 92-31702 Filed 12-2^92; 8:45 am) 
BiLUNG COOC e210-<>1-f 


12CFR Part 264 
[Docket No. R-078a] 

Employee Responsibilities and 
Conduct 

AGENCY: Board of Governors of the 
Federal Resen e System. 

ACTION: Final rule. 

SUMMARY: The Board of Governors of the 
Federal Reser\'e System (Board) is 
amending its regulations regarding 
employee responsibilities and conduct 
by removing the Board's confidential 
reporting requirements relating to 
employment and financial interests. 
These regulations have been superseded 
by regulations issued by the Office of 
Government Ethics (OGE) that took 
effect on October 5,1992. This rule is 


' The extent of collateralization is determined by 
current market value. 


intended to conform the Board's rules to 
the OGE's regulations. 

EFFECTIVE DATE: December 30,1992. 

FOR FURTHER INFORMATION CONTACT: Cary 
K. Williams. Senior Attorney, (202/452- 
3295), or Timothy J. Byrne, Attorney, 
(202/452-3565), Legal Division, Board of 
Governors of the Federal Reserve 
System. For the hearing impaired only. 
Telecommunications Device for the Deaf 
(TDD), Dorothea Thompson (202/452- 
3544), Board of Governors of the Federal 
Reserve System, 20lh and C Street. NW., 
Washington. DC 20551. 

SUPPLEMENTARY INFORMATION: 

The CX^E, pursuant to title 1 of the 
Ethics in Government Act of 1978, as 
amended by the Ethics Reform Act of 
1989 and related legislation pertaining 
to executive branch employees and 
Executive Order 12674, has issued an 
interim rule that revises the confidential 
financial disclosure system for the 
executive branch of the United States 
government. The interim rule requires 
executive branch agencies to review 
their existing confidential financial 
disclosure regulations to determine if 
they need to be removed or modified to 
conform with the new rule. Certain 
provisions of part 264 of the Board's 
regulations are superseded by the 
regulations set forth in subpart I of the 
interim rule published at 57 FR 11826 
on April 7,1992 (to be codified as 
subpart I of 5 CFR part 2634). Therefore, 
the Board has determined that part 264 
should be amended by removing the 
superseded sections. 

In accordance with the 
Administrative Procedure Act (5 U.S.C. 

§ 553), it is the practice of the Board to 
offer interested parties the opportunity 
to comment on proposed regulations. 
Adhering to the normal notice and 
comment procedures and the 30-day 
post-publication waiting period is 
unnecessary in this case because the 
eXSE regulations became effective on 
October 5. 1992. 

Regulatory Flexibility Act Analysis 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 5 U.S.C, § 601 et sea.), the Board 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities. 

The amendment is a removal of 
regulations governing employee 
financial disclosure statements that 
have been superseded by regulations 
issued by the OGE that became effective 
October 5,1992, and would not have a 
substantial effect on particular small 
entities. 


List of Subjects in 12 CFR Pari 264 

Conflicts of interests. Federal Reserve 
System. 

For the reasons set forth in the 
preamble, and pursuant to the Board's 
authority under the Ethics Reform Act 
of 1989, the Board is amending 12 CFR 
part 264 as follows: 

PART 264—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT 

1. The authority citation for part 264 
continues to read as follows: 

Authority: E.O. 11222, 3 CFR, 1964-1965 
Comp.; 5 CFR 735.104. 

2. Section 264.735-4 is removed and 
reserved. 

3. Section 264.735-8 is removed. 

4. Appendix A to part 264 is removed. 

By order of the Board of Governors of the 
Federal Reserve System, December 23,1992 
WHIliam W. Wiles, 

Secretary of the Board. 

IFR Doc. 92-31703 Filed 12-29-92; 8 45 ami 
BiLUNG COOC C210-et>f 


FEDERAL HOUSING FINANCE BOARD 

12 CFR Part 910 
[No. 92-750) 

Leverage Ratio on Consolidated 
Federal Home Loan Bank Debt 

AGENCY: Federal Housing Finance 
Board. 

ACTION: Final rule. 

SUMMARY: The Federal Housing Finance 
Board (Finance Board) is revising its 
regulations regarding leverage of the 
Federal Home Loan Bank (FHUBank) 
System by expanding the definition of 
debt to include certain senior unsecured 
liabilities and to increase the permitted 
debt to capital ratio from 12:1 to 20:1. 
The revised leverage constraints provide 
meaningful protection to FHLBank 
System bondholders. The change will 
increase the availability of housing 
finance and increase the attractiveness 
of System membership. 

EFFECTIVE DATE: January 29,1993. 

FOR FURTHER INFORMATION CONTACT: 
Michael J. Higgins. Director of Strategic 
Planning. (202) 408-2962. or James H. 
Gray Jr., Associate General Counsel. 
(202) 408-2552. 

SUPPLEMENTARY INFORMATION: 

Discussion 
A. Background 

Section 702 of the Financial 
Institutions Reform, Recovery and 
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Enfomement Act of 1989, Public Low 
No. 101-73.103 Stat. 183 (August 9. 
1989) (FIRREA) charges the Federal 
Housing Finance Board (Finance Board). 
inter alia, with the duty to ensure that 
the Federal Home Loan Banks 
(FHLBanks) carry out their housing 
finance mission and • •remain 
adequately capitalized and able to raise 
funds in the capital markets • * *.**12 
U.S C. 1422a(a)(3). The Finance Board 
raises funds through the issuance of 
consolidated obligations for which the 
FHLBanks are jointly and severally 
liable. The funds so raised enable the 
FHLBanks to make competitively priced 
advances available to members. 

The cliange in the leverage ratio will 
provide the FHLBanks with greater 
flexibility to make more efficient use of 
their capital. In the view of the Finance 
Board, this flexibility is necessary for 
the FHLBanks to continue to provide 
reasonably priced advances to current 
and prospective members. This furthers 
the Finance Board's Congressionally* 
imposed duties to ensure that the 
FHLBanks carry out their housing 
finance mission and remain adequately 
capitalized and able to raise funds in the 
capital markets. 

Through the first fifteen years of llie 
FHLBank System's existence, the 
FHLBanks raised funds in the capital 
markets through the issuance of 
consolidated debentures under the 
authority of 12 U.S.C. 1431(b). The 
proceeds of the consolidated debentures 
were divided among the twelve 
FHLBanks to finance their operations. 
Each FHLBank received a portion of the 
consolidated debentures based on its 
anticipated operational needs. However, 
the ability of the FHLBank System to 
issue consolidated debentures was 
limited statutorily to an amount equal to 
five times the total paid-in capital of the 
twelve FHLBanks. See 12 U.S.C. 

1431(b). Since each FHLBank member 
could tlien borrow up to twelve times 
the amount of its FHLBank stock, there 
was concern that the FHLBank System 
could become unable to borrow 
additional funds to meet member 
advance demand. See 47 Stat. 725. 731 
(1932): formerly at 12 U.S.C. 1431(c) 
(repealed by Pub. L. No. 97-320. sec. 

352. 96 Stat. 1507 (October 15. 1982)). 

In 1946, the former Federal Home 
Loan Bank Administration (Bank 
Administration), the predecessor to the 
former Federal Home Loan Bank Board 
(Bank Board), retired the consolidated 
debentures issued pursuant to 12 U.S.C. 
1431(b) to allow for the issuance of 


consolidated bonds pursuant to 12 
U S.C. 1431(c).» 

In connection with these changes, the 
former Bank Administration 
promulgated regulations which set forth 
the conditions and limitations under 
which it would issue FHLBank 
consolidated bonds. The regulations 
were ftrst published at § 4.3(a) and 
§ 4.3(0 of title 24 of the Code of Federal 
Regulations in substantially the same 
form as they remain today. See 11 FR 
9925 (Sept. 10, 1946). More recently, 
these conditions were codified in the 
former Bank Board's regulations at 12 
CFR 506.1 and 506.6 (1989 
redesignated). After the enactment of 
FIRREA, the Bank Board's regulations 
were redesignated as § 910.1 and § 910.6 
of the regulations for the newly created 
Finance Board. The only revision to the 
regulations at that time was the change 
in the agency's name. See 54 FR 36757 
(Sept. 5.1989). 

Under the current regulations, there 
are two conditions for the issuance of 
consolidated obligations. First, there is 
a "leverage ratio requirement" in §910.1 
that dictates that the Finance Board 
cannot issue consolidated obligations in 
excess of 12 times the FHLBanks' total 
paid-in capital slock and reser\'es set 
out in 12 U.S.C. 1436. In addition to the 
leverage ratio requirement, §910.1 also 
requires that the FHLBanks hold eligible 
assets, free and clear of any liens or 
pledges, in an amount greater than or 
equal to the amount of consolidated 
obligations outstanding (the "negative 
pledge requirement"). Although the 
Finance Board is making changes in 
both the leverage ratio and negative 
pledge requirements, the Finance Board 
is retaining both. Along with the 
FHLBanks* excellent credit record of 
never having suffered a credit loss, these 
limitations will continue to provide 
substantial protection to FHLBank 
System bondholders. These are in 
addition to the protections provided by 
the FHLBank System's strong capital 
position. 

B. Comments on the Proposed Rule 

On May 11,1992, the Finance Board 
published a proposed rule and solicited 
public comment on all aspects of the 
proposed rule. See 57 FR 20061. The 
Finance Board received two comment 
letters. Comments were submitted by 
one financial trade association, and one 
non-FHLBank government-sponsored 
enterprise. Both commentators generally 
supported the proposed revisions. For 


* 12 U.S.C. 1431(c) authoHzet the Finance Board 
lo Usue consolidated bondj only if there are no 
outstanding debentuiea at the thne of the Isauance 
of consolidated bonds or if consolidated bonds are 

issued lo refund all outstanding debentures. 


example, one commentator stated that it 
"strongly endorses the thrust of the 
proposal and supports its immediate 
adoption." The commentator, however, 
suggested some minor modifications. 

Both commentators found the 
increase in the leverage ratio to he 
appropriate. One commentator 
suggested that "relying solely on a 
leverage ratio could be unwise" becau.se 
such a capital standard may not fully 
account for ri.sk. The commentator 
proffered, as an example, that a 
significant increase in off-balance sheet 
obligations would increase risk but 
would not affect the capital required 
under the leverage ratio. To ensure that 
risks are fiilly identified, this 
commentator encouraged the Fi.^ance 
Board to consider adopting a dynamic 
risk-based capital standard similar in 
concept to that in the recently enacted 
government-sponsored enterprises 
legislation that will apply to the Federal 
National Mortgage Association and the 
Federal Home Loan Mortgage 
Corporation. Currently, the FHLBank 
System's off-balance sheet obligations 
are relatively small compared lo its on- 
balance sheet obligations. Should that 
situation change, the final rule would 
permit migration to a new or 
supplemental capital standard. 

Concern was expressed by one 
commentator over the proposed 
definition of capital accounts eligible to 
rae^t the leverage limit. This 
commentator thought that such 
accounts should be limited to paid-in 
capital and retained earnings. The 
commentator stated that "the role of loss 
reserve accounts should be to meet a 
companion risk-based capital 
requirement that would • • • consider 
the exposure from off-balance sheet 
liabilities." 

The Finance Board sees merit in this 
comment and it has decided to 
specifically exclude loss reserves and 
deposit reserves set out in 12 U.S.C. 
1431(g) horn the definition of capital. 
The Finance Board also has made an 
conforming change to § 910.0(d) to 
clarify that allowances for losses for off- 
balance sheet obligations are excluded 
from the scope of liabilities covered by 
this leverage ratio. Thus, loss reserves 
are excluded from both the numerator - 
and the denominator of the leverage 
ratio. 

One commentator noted certain 
changes in the revised negative pledge 
requirement. This commentator 
assumed that appropriate Generally 
Accepted Accounting Principles 
(GAAP) for balance sheet carrying 
values would apply and that these items 
would be subject to prudent regulation 
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by the Finance Board for the individual 
FHLBanks. This assumption is correct. 

The language describing the required 
defeasance amount was questioned by 
one commentator who believed that the 
reinvestment Income from the 
government bonds should be included 
when computing the required amount. 
In fact, investment income from the 
original investment was taken into 
account by the proposed rule. The 
Finance Board believes that the 
mechanism to defease the bonds 
without taking into consideration 
further investment or reinvestment 
income is the most prudent defeasance 
approach and provides the most 
security to the bondholders. The 
Finance Board has decided to retain the 
wording in the proposed rule. 

Both commentators mentioned the 
provisions of $ 910.6(b)(2). which 
describe the circumstances under which 
the Finance Board may further amend 
the leverage requirements. One 
commentator found the proposed rule 
language, “materially adverse effect on 
creditworthiness/* to be ambiguous as 
to whether the investment banker 
certification provision should be 
interpreted as permitting no rating 
downgrade or as only assuring the 
continuation of current debt service and 
repayment of principal at maturity. The 
other commentator urged the Finance 
Board not to adopt § 910.6(b)(2). This 
commentator stated that responsibility 
for regulating the capital adequacy of 
government'Sponsored enterprises 
should “remain in the public sector and 
not, in effect, be delegated to private 
firms with no public responsioility or 
accountability.** 

Changes may be made in the leverage 
requirements if the Finance Board 
receives either: (i) Written evidence 
from at least one major nationally 
recognized securities rating agency that 
the propo^d change will not result in 
the lowering of its then-current rating or 
assessment on FHLBank senior bonds 
outstanding or next to be issued, or (ii) 
a written opinion from an investment 
banking Brm that the proposed change 
would not have a materially adverse 
effect on the creditworthiness of 
FHLBank senior bonds. The Finance 
Board intends for materially adverse 
effect on creditworthiness to be 
interpreted as a lowering in the then- 
current rating or assessment on 
FHLBank senior bonds. 

Despite these safeguards which 
ensure that any further changes in the 
leverage requirements will be safe 
changes, the Finance Board continues to 
see iLself as the entity with primary 
responsibility for assuring a manageable 
debt level and overall safety and 


soundness. No amendment to the 
leverage requirements will be made 
except with the approval of the Finance 
Board and the Finance Board will not 
approve any change which is unsound. 

^e commentator also suggested ti^t 
the Finance Board consider the 
definition of **mortgage assets*' for 
urposes of the one percent portfolio- 
ased requirement applicable to non- or 
low-users of the advances window. Tlie 
Commentator did recognize that any 
major adjustment on this issue would 
require statutory revision. 

C. Changes to the Current Begulations 

The Finance Board appreciates the 
thoughtful comments on the proposed 
rule and has made adjustments in the 
final rule as a result of the comments. 
The Finance Board has determined that 
the FHLBank System needs the ability 
to increase the FHLBank System's 
leverage. Increasing the FHLBank 
System’s ability to leverage its capital 
will enable the FHLBanks to offer lower 
advance rates, in turn making advances 
more attractive and enabling the 
FHLBank System to better accomplish 
its housing hnance mission. 

Section 910.0 defines certain terms. 
“Senior bonds” are the bonds subject to 
the leverage ratio, which currently 
includes all consolidated bonds 
outstanding. “Unsecured, senior 
liabilities" refers to certain obligations, 
such as deposits, that are accounted for 
as liabilities under GAAP. However, 
certain other liabilities, such as 
allowances for losses for off-balance 
sheet obligations, are specihcally 
excluded from the defrnition. The 
Finance Board wishes to make it clear 
that, for purposes of the leverage ratio 
requirement and the negative pledge 
requirement, consolidated bonds and 
unsecured, senior liabilities are not 
deemed to be outstanding and are not 
taken into account in applying these 
requirements if such bonds or debts are 
deemed to be extinguished either 
through a legal defeasance or an in¬ 
substance defeasance. 

Section 910.1 of the hnal regulations 
will increase the leverage ratio ceiling 
from 12:1 to 20:1. In addition, the debt 
component of the ratio is being changed 
to include not only senior bonds, but 
also unsecured, senior liabilities. The 
senior bonds in the debt component of 
the ratio specihcally excludes any 
liabilities subordinated to the then- 
outstanding consolidated obligations. 

The debt component of the leverage 
ratio is being changed to more 
accurately reflect the FHLBank System’s 
current liability structure. In 1946, 
when the current regulations were 
originally promulgated, consolidated 


obligations comprised virtually all of 
the obligations of the FHLBank System. 
However, as the services offered by the 
FHLBanks have evolved over the last 45 
years, member deposits have become a 
more signihcant item of the balance 
sheet. By modifying the le\-erage 
formula to take into account senior 
bonds and unsecured, senior liabilities, 
the revised rule provides a more 
comprehensive debt limitation test than 
current § 910.1. This enhances 
bondholder protection. 

The frnal rule also changes the 
dehnition of capital for purposes of this 
calculation to include all paid-in capital 
stock, retained earnings and reserves 
(excluding loss reserves and section 11 
reserves), rather than just paid-in capital 
stock and reserves under 12 U.S.C. 1436 
as in the current regulation. The only 
change from the proposed rule is a 
clarihcation of the meaning of 
“reserves.” 

The final rule does not make any 
change in the Finance Board’s control 
over the issuance of FHLBank 
obligations, including the terms of 
issuance. However, the 6nai rule 
clarifies that the Finance Board can 
delegate this issuance responsibility. 

To account for certain conservative 
investment opportunities that have 
emerged since 1946, § 910.1(c) of the 
Bnal rule increases the types of assets 
that qualify for the negative pledge 
requirement. The final rule adds assets 
that are suitable investments for the 
FHLBanks under 12 U.S.C. 1436(a). 
These assets include: Obligations, 
participations or other instruments of or 
issued by the Federal National Mortgage 
Association or the Government National 
Mortgage Association; mortgages, 
obligations or other securities which are 
or ever have been sold by the Federal 
Home Loan Mortgage Corporation; and 
such securities as fiduciary and trust 
funds may invest in under the laws of 
the state in which the FHLBank holding 
the investment is located. 

Section 910.1(c)(6) adds an additional 
category of qualifying assets which 
permits the use of these other assets to 
meet the negative pledge requirement 
The requirement that such investments 
have a rating or assessment at least 
equal to senior bonds, which currently 
enjoy the highest investment rating, 
provides bondholders with assurance 
that these investments will have a 
relatively conservative risk profile. 

Finally, under the last clause of 
§ 910.1(c), any assets securing certain 
obligations may be used to meet the 
negative pledge requirement. This final 
clause acknowledses that assets 
committed or pledged to the repayment 
of any consolidated obligations, whether 
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issued before or after these 
amendments, reduce, dollar for dollar, 
liie amount of consolidated obligations 
to be repaid from unpledged assets. 

The defeasance language in § 910.6 is 
made more precise in the final rule to 
clarify that if the Finance Board ever 
decides to retire bonds by defeasance, it 
could use a **net defeasance.’* whereby 
the anticipated interest on the 
defeasance escrow would be taken into 
account in determining the amount of 
obligations required for defeasance. 

In addition to the ‘mechanisms in 
§910.6 that have historically permitted 
limited changes in the leverage ratio or 
the negative pledge requirement, the 
final rule allows the Finance Board to 
make changes in the leverage ratio 
requirement if the Finance Board 
receives written evidence from at least 
one nationally recognized securities 
rating firm that the change will not 
cause a reduction in the then current 
rating of senior bonds issued by the 
FHLBank System or next to be issued; 
or a written opinion from an investment 
banking firm that the proposed change 
would not have a materially adverse 
effect on the creditworthiness of senior 
bonds outstanding or those next to be 
issued. 

The Finance Board has considered a 
number of alternatives in developing the 
final rule, including defeasance of the 
senior bonds and allowing the 
FHLBanks to issue individual non- 
consolidated debt pursuant to 12 U.S.C. 
1431(a). The Finance Board decided 
against defeasance of senior bonds 
because the large dollar value of 
currently outstanding long-term senior 
bonds makes the cost of defeasance 
prohibitively expensive. The Finance 
Board decided against the issuance of 
individual FHLBank non-consolidated 
debt at this time because consolidated 
FHLBank debt is a strong and well 
understood product in the public debt 
markets. While non-consolidated 
FHLBank debt also would be strong, the 
Finance Board did not want to 
undertake the process of familiarizing 
the market with a new product at this 
time. The Finance Board believes that 
the approach selected is the one best 
suited to accomplish the Finance 
Board’s housing finance mission 
prescribed by Congress. 

Paperwork Reduction Act 

No collection of information pursuant 
to section 3504(h) of the Paperwork 
Reduction Act (44 U.S.C. 3501 el seq.) 
is contained in the final rule. 
Consequently, no information has been 
submitted to the Office of Management 
and Budget for review. 


Regulatory Flexibility Act 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act (Ihib. L. 96- 
354, 5 U.S.C. 601 et seqX it is certified 
that this rule would not have a 
significant economic impact on a 
substantial number of small entities. 

No small entities will be adversely 
affected by this rule. The FHLBanks. 
whose ability to raise capital will be 
enhanced by these changes, are not 
small entities. The rule increases the 
funds, in the form of advances, which 
can be made available to member 
institutions, including those which are 
small entities. The rule also provides 
adequate protection for bondholders, 
that might be small entities, by ensuring 
that creditworthiness of senior bonds 
will not be adversely affected. 

List of Subjects in 12 CFR Part 910 

Federal home loan banks. 

Accordingly, the Federal Housing 
Finance Board amends title 12, chapter 
IX, subchapter A, part 910 of the Code 
of Federal Regulations as set forth 
below: 

PART 910—CONSOLIDATED BONDS 
AND DEBENTURES 

1. The authority citation for part 910 
is revised to read as follow’s: 

Authorirv: Sec. 2B, as added by 103 Stat. 
183, 413 (12 U.S.C 1422b): sec. 11 as 
amended by 103 Stat. 183. 418 (12 U.S.C 
1431). 

2. Section 910.0 is added to read as 
follows: 

§910.0 Definitions. 

(a) Board means the Federal Housing 
Finance Board. 

(b) Consolidated bonds means bonds 
or notes issued on behalf of all Federal 
Home Loan Banks. 

(c) Senior bonds means consolidated 
bonds issued pursuant to 12 U.S.C. 1431 
and this part and not defeased, other 
than bonds specifically subordinated to 
any then outstanding consolidated 
bonds. 

(d) Unsecured, senior liabilities means 
all obligations of the Banks recognized 
as a liability under Generally Accepted 
Accounting Principles, except: 

(1) Liabilities that are covered by a 
perfected security interest; 

(2) Consolidate bonds; 

(3) Bonds issued pursuant to 12 
U.S.C. 1431(a); and 

(4) Allowance for losses for off- 
balance sheet obligations. 

3. Section 910.1 is revised to read as 
follows: 

§ 910.1 Issuance of consolidated bonds. 

(a) General. The Board will determine 
and authorize the issuance of all 


consolidated bonds, dates of issue, 
maturities, rates of interest, terms and 
conditions thereof, and the manner in 
which such bonds shall be issued, 
subject to the provisions of 31 U.S.C. 
9108. The Board in its discretion may 
delegate this responsibility. 

(bf Leverage limit. The Board shall not 
issue senior bonds, other than bonds 
issued to refund consolidated bonds 
previously issued, if, Immediately 
following such issuance, the aggregate 
amount of senior bonds and unsecured, 
senior liabilities of the Federal Home 
Loan Banks exceeds twenty (20) times 
{be total paid-in capital stock, retained 
earnings and resen'es (excluding loss 
reserves and deposit reserves pursuant 
to 12 U.S.C. 1431(g)), of all the Federal 
Home Loan Banks. 

(c) Negative pledge requirement. The 
Federal Home Loan Banks shall at all 
times maintain assets of the following 
types, free from any lien or pledge, in 
a total amount at least equal to the 
amount of senior bonds outstanding: 

(1) Cash; 

(2) Obligations of or fully guaranteed 
by the United States; 

(3) Secured advances; 

(4) Mortgages as to which one or more 
Federal Home Loan Banks have any 
guaranty or insurance, or commitment 
therefore, by the United States or any 
agency thereof; 

(5) investments described in section 
16(a) of the Federal Home Loan Bank 
Act, as amended (12 U.S.C. 1436(a)); 
and 

(6) Other securities which have been 
assigned a rating or assessment by a 
major nationally recognized securities 
rating agency that is equivalent to or 
higher than the rating or assessment 
assigned by such agency on senior 
bonds outstanding. 

Provided, however, that any assets of the 
types described in paragraphs (c)(1) 
through (6) of this section which are 
subject to a lien or pledge for the benefit 
of the holders of any issue of senior 
bonds shall be treated as if they were 
assets free from any lien or pledge for 
purposes of compliance with this 
provision. 

4. Section 910.6 is revised to read as 
follows: 

1910.6 Reservation of right to revoke or 
amend; limitations thereon. 

(a) General. The right to revoke or 
amend this part, or to prescribe and 
issue supplemental or amendatory rules 
and regulations thereto, is hereby 
reserved. 

(b) Limitation on amendment of 
leverage limit or negative pledge 
requirement. No revocation or 
relaxation of any of the restrictions or 
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requirements contained in or imposed 
by § 910.1 (b) or (c) shall be effected 
except: 

(1) If there are no senior bonds then 
outstanding or if there shall have been 
deposited with the Treasurer of the 
United States, noncallable (or called) 
direct obligations of the United States of 
America or obligations fully guaranteed 
by the United States of America of such 
maturities or redemption dates and 
interest payment dates, and to bear such 
interest, as will be sufficient to pay in 
full (together with any other moneys 
placed in trust and Irrevocably 
committed for such payment and 
without further investment or 
reinvestment of either the principal 
amount thereof or the interest earnings 
therefrom) the principal of and interest 
to date of maturity or to such date 
designated for redemption and any 
redemption premium on all senior 
bonds the holders of which have not 
consented to such revocation or 
relaxation; or 

(2) Section 910.1(b) may be changed 
by the Board in any manner if the Board 
receives either: 

(i) Written evidence from at least one 
major nationally recognized securities 
rating agency which rates or makes an 
assessment of the senior bonds that such 
change in that provision will not result 
in the lowering of its then-current rating 
or assessment on senior bonds 
outstanding or next to be issued: or 

(ii) A written opinion from an 
investment banking firm that such 
change would not have a materially 
adverse effect on the creditworthiness of 
senior bonds outstanding or next to be 
issued. 

By the Federal Housing Finance Board. 

Dated: December 21.1992. 

Daniel F. Evam. Jr.. 

Chairman. 

IFR Doc 92-31452 Filed 12-29-92; 8:45 am) 
BILLING COOC f72S-ai-M 


DEPARTiyiENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Aeeletant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Parts 201,203 and 234 
[Docket No. N-92^S25; FR-3366-fM)1] 

Loan and Mortgage Insurance; 
Changes to the Maximum Loan and 
Mortgage Limits for Single Family 
Residences, Condominiums and 
Manufactured Homes and Lota 

AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner. HUD. 

ACTION: Notice of revisions to FHA 
maximum loan and mortgage limits for 
high-cost areas. 

SUMMARY: This Notice amends the list of 
areas eligible for ‘*high-CQSt" loan and 
mortgage limits under certain of HUD's 
insuring authorities under the National 
Housing Act (NHA). The Notice 
implements provisions of the fiscal 1993 
Appropriations Act for the Department 
of Housing and Urban Development 
(Pub. L. 102-389.106 Stat. 1571) 
approved by the President on October 6. 
1992. to provide for increases in 
maximum loan and mortgage amounts 
for high-cost areas. This notice increases 
the single family maximum mortgage 
limits for Boston. MA PMSA; Brockton. 
MA PMSA: Lawrence-Haverhill. MA- 
NHMSA; New Bedford. MA MSA; 
Salem-Gloucester. MA PMSA; 
Worchester. MA MSA; Fall River, MA¬ 
RI PMSA; Lowell. MA-NH PMSA; 
Pawtucket-Woonsocket-Attleboro. RI- 
MA PMSA; New London-Norwich, CT- 
RI MSA; Providence. RI PMSA; Nashua, 
NH PMSA; Manchester. NH MSA; 
Bridgeport-Milford, CT PMSA; Bristol. 
CT PMSA; Danbury. CT PMSA; 

Hartford, CT PMSA; Middletown. CT 
PMSA; New Britain. CT PMSA; New 
Haven-Meriden. CT MSA; Waterbury, 

CT MSA; Norwalk. CT PMSA: Stamford 
CT PMSA; Poughkeepsie. NY MSA; 
Nassau-Suffolk. NY PMSA; New York, 
NY PMSA; Orange County. NY PMSA; 
Atlantic City, NJ MSA; Monmouth- 
Ocean. NJ PMSA; Beigen-Passaic, NJ 
PMSA; Middlesex-Somerset-Hunterdon 
NJ PMSA; Newark. NJ PMSA; 
Washington. DC-MD-VA MSA; 
Baltimore. MD MSA; Aurora-Elgin, IL 
PMSA; Lake County. IL PMSA; 
Galveston-Texas City. TX PMSA; Los 
Angeles-Long Beach, CA PMSA: 
Oxnard-Venlura, CA PMSA; Santa 
Barbara-Santa Maria Lompoc. CA MSA: 
Oakland. CA PMSA; Salinas-Seaside- 
Monterey. CA MSA; San Francisco. CA 


PMSA; San Jose, CA PMSA. Santa Cruz, 
CA PMSA; Santa Rosa-Petaluma. CA 
PMSA; Vallejo-Fairfield-Napa. CA 
PMSA; Redding. CA MSA; Sacramento, 
CA MSA; San Diego. CA MSA; 
Anaheim-Santa Ana. CA PMSA; 
Riverside-San Bernardino, CA PMSA; 
and Seattle. WA PMSA. Loans and 
mortgage limits are adjusted in an area 
when the Secretary determines that 
middle- and moderate-income persons 
have limited housing opportunities 
because of high prevailing housing sales 
prices. The 1993 Appropriation Act also 
imposes a 185 percent cap on any 
increases over oasic dollar limits for 
Title 1 manufactured home loans. 
EFFECTIVE DATE: December 30.1992. 

FOR FURTHER INFORMATION CONTACT: 

For single family: Morris Carter. 
Director, Single Family IDevelopment 
Division, room 9272; telephone (202) 
708-2700. For manufactured homes: 
Robert J. Coyle, Director, Title 1 
Insurance Division, room 9158; 
telephone (202) 708-2880; 451 Seventh 
Street. SW.. Washington. DC 20410. 
(These are not toll-tee numbers.) 

SUPPLEMENTARY INFORMATION: 
Background 

The National Housing Act (NHA), 
U.S.C. 1703 and 1709 et seq,, authorizes 
HUD to insure loans and mortgages for 
single family residences (from one- to 
four-family structures), condominiums, 
manufactured homes, manufactured 
home lots, and manufactured homes 
and lots in combination. The NHA 
permits HUD to adjust the maximum 
loan and mortgage limits under most of 
these programs to reflect regional 
differences in the cost of housing. In 
addition, section 214 of the NHA 
provides for special high-cost limits for 
insured mortgages in Alaska, Guam. 
Hawaii, and the Virgin Islands. 

The last comprehensive list of 
maximum mortgage limits was 
published on August 1.1991 (56 FR 
36980), listing all areas eligible for 
“high-cost** loan and mortgage limits 
under certain of HUD's insuring 
authorities under the National Housing 
Act. and the applicable limits for each 
area. Amendments to this annual listing 
were published on December 27,1991 
(56 FR 66975), April 13,1992 (57 FR 
12715) and September 24,1992 (57 FR 
44098). 

Amendments to Title II of the NHA 

Title II of the HUD Appropriations 
Act (the Act), amends section 203(b) of 
the National Housing Act (NHA) to 
restructure the manner in which 
maximum single family mortgage 
amounts are to be determined HUD. 
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Under the new law. specific maximum 
dollar amount limitations are eliminated 
along with the authority to increase the 
dollar limitations for high-cost areas. 
Instead, the Act provides that the 
maximum loan obligation for morteages 
on single family residences insured 
under the Mutual Mortgage Insurance 
Fund shall be an amount not to exceed 
the lesser of 95% of the median one- 
family house price in the area (with 
higher percentages provided to take 
account of the higher costs of two- 
family. three-family and four-family 
residences) or $151,725. The Act also 
provides a mortgage amount floor so 
that no area may have a maximum 
mortgage amount less than the area's 
current HUD-approved amount. 

The Act provides further that the 
principal obligation on the mortgage 
loan may not exceed 97% of $25,000 of 
the appraised value, 95% of such value 
in excess of $25,000 but not exceeding 
$125,000, and 90% of such value in 
excess of $125,000. 

The Department is making a 
nationwide recalculation of high cost 
limits currently, and plans to publish, 
during Deceml^r 1992, a complete 
revision of the limits. Additional areas 
may be the subject of increased limits at 
that time. 

Amendments to Title 1 of NHA 

The HUD Appropriations Act amends 
section 2(b)(2) of the NHA by 
establishing a new cap for title I 
manufactured home loans in high-cost 
areas. Title 1 lot loans and combination 
lot and home loans, under section 
2(b)(1)(D) and 2(b)(1)(E) of NHA. may 
not exceed the lesser of 185 percent of 
the title 1 loan amount or the title 1 loan 
amount increased by the percentage 
amount by which the section 203(b) 
one-family limit (i.e. 95 percent of the 
median one-family house price in the 
area) exceeds $67,500. 


To compute the high-cost limit for 
title 1 lot and combination loans, follow 
the examples below; however, in no 
case may the maximum loan amount 
exceed 185% of the base title I limits of 
$54,000 for a combination manufactured 
home and lot loan, and $13,500 for a 
manufactured home lot loan. For high- 
cost areas not listed in this notice, a 
lender can apply the same calculation 
using the current section 203(b) one- 
family limits published in August 1. 
1991 (56 FR 36980), or the updated 
limits published for particular areas. 

(See citations under Background.) 

A. Combination manufactured home 
and lot (excluding Alaska. Guam. 

Hawaii and the Virgin Islands): To 
determine the high-cost limit for a 
combination manufactured home and 
lot loan, multiply the dollar amount in 
the "one family" column of this list by 
.80. However, in no case may this high- 
cost limit exceed $99,900 (185% of the 
base amount of $54,000). For example, 
Lawrence-Haverhill MA-NH, PMSA, 
Rockingham County has a one-family 
limit of $151,725. The combination 
home and lot loan limit is $99,900 
($54,800xl85%=$99.900, which is less 
than $151.725x.80=$121,380). 

B. Lot only (excluding Alaska. Guam, 
Hawaii and the Virgin Islands); To 
determine the high-cost limit for a lot 
loan, multiply the dollar amount in the 
"one-family" column of this list by .20. 
However, in no case may this high-cost 
limit exceed $24,975 (185% of the base 
amount of $13,500). For example. 
Lawrence-Haverhill MA-NH, PMSA, 
Rockingham County has a one-family 
limit of $151,725. The lot-only loan 
limit is $24,975 

($13.500xl85%=$24,975, which is less 
than $151.725x.20=$30.345). 

C. Alaska. Guam, Hawaii and the 
Virgin Islands limits: The maximum 
dollar limits for Alaska. Guam. Hawaii 
and the Virgin Islands remain the same 


as provided for in the HUD Federal 
Register notice published on August 1. 
1991 (56 FR 36980). 

Accordingly, the dollar limits for 
Alaska. Guam, and Hawaii are as 
follows: 

1. For manufactured homes: $56,700 
($40,000x140%). 

2. For combination manufactured 
homes and lots: $75,600 
($54,000x140%). 

3. For lots only: $18,900 
($13,500x140%). 

This Document 

Today's document increases high-cost 
loan and mortgage limits for the areas 
set forth in the following table. It lists 
each high-cost area, with applicable 
limits for single family residences 
(including condominiums) insured 
under sections 203(b). 234(d) and 214 of 
the National Housing Act. 

List of Subjects 

24 cm Part 201 

Health facilities. Historic 
preservation. Home improvement, Loan 
programs—housing and community 
development. Manufactured homes, 
Mortgage insurance. Reporting and 
recordkeeping requirements. 

24 CFH Part 203 

Hawaiian Natives. Home 
improvement. Indians—lands. Loan 
programs—housing and community 
development. Mortgage insurance. 
Reporting and recordkeeping 
requirements, Solar energy. 

24 CFR Part 234 

Condominiums, Mortgage insurance. 
Reporting and recordkeeping 
requirements. 

Accordingly, the Department is 
publishing the revised dollar limitations 
as follows: 


Title II.— Updating of FHA Section 203(b), 234(c) and 214 Areawide Mortgage Limits 


Mortgage brntfs 

Market area designation arxl local jurisdictions 

1 •family and 
condomin¬ 
ium unit 

2-family 

3-famity 

4-family 

Regloo 1—HUD Field Office; Bangor Office 

Poftsmouth-Dover-Rochester, NH ME MSA (part): 

York County. ME........—- 

$101,250 

$114,000 

$138,000 

$160,500 

HUD Field Office; Manchester Office 






Lawrence-Haverhill MA-NH PMSA (part)' Rockingham County NH (part) . 

151,725 

194.100 

234,600 

291,600 

LoweH. MA-NH PMSA- 

HilistxH'ough County NH (part) .—*. 

151,725 

194.100 

234,600 

291,600 

Rockingham County. NH (part) 

Portsnxxrth-Dover-Rochester, NH-ME MSA (part); 

Rockingham County (part) .... 

151,725 

194.100 

234.600 

291.600 
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Title II.— ^Jpdating of FHA Section 203(b). 234(c) and 214 Areawide Mortgage Limits— Continued 


Moftgage HmKs 


Market area designation and local )uriadk:tiona 

1-famlly and 
oorrdomkv 
kim unit 

2-lamliy 

34amfly 

4-tamtty 

Strafford County —__...._ ..... .. __ ___ 

Manchester. NH PMSA: 

101.250 

114.000 

138.000 

i 160.500 

Hittsboroogh County (part) _..........._...______ 

Merrimack County. NH (part) 

Rockingham Cou^. NH (part) 

Nashua. NH PMSA: 

151.725 

194.100 

234.600 

291.600 

Hillsborough County (part) -..._______ 

Rockingham County (part) 

151.725 

194.100 

234.600 

291.600 


HUO FIM Office: HMtIbfd OfflM 


Bridgeport>MII10(d. CT PMSA: 

Fakfreid County. CT (part) ...._ ___ ____ ___ 

151.725 

m 

194.100 

234.600 

291.600 

New Haven County. CT (part) 

Bristol, a PMSA: 

Hartford County. CT (part) ..._ __ _ .. .. ..... . 

151,725 

194.100 

234.600 

291.600 

Litchfield County. CT (part) 

Danbury, CT PMSA: 

Fairfiekj County. CT (pari) ..... . .. .... . 

151.725 

194.100 

234.600 

291.600 

Utct>field County. CT (part) 

Hartford. CT PMSA: 

Hartford County. CT (part) ..........._......_ 

151.725 

194.100 

234.600 

291.600 

Uchfiekf County. CT (part) 

Middlesax County. CT (part) 

New London County. CT (part) 

Toltand County, CT (part) 

Middletown. CT PMSA: Middlesex County (pad) ......... 

151.725 

194.100 

234.600 

291.600 

New Brmain. CT PMSA: Hartford County ......_ ________^_ 

151.725 

194.100 

234.600 

291.600 

New Haven-Meriden. CT MSA: 

Middlesex County, CT (pert) .,....„ .. 

151.725 

194.100 

234.600 

291.600 


New Haven County. CT (pad) 

New London-Norwich. CT R1 MSA (pad): 

New London County. CT (pad) __ _ _ _ _ _ _ _ __ _ .......... 

151,725 

194.100 

234.600 

291.600 

Windham County. CT (pad) 

Wateftxjry. CT MSA: 

Litchfiekf County (ped) ....._ .. . . . 

151.725 

194,100 

234.600 

291.600 


New Haven County (pad) 

Norwalt. CT PMSA: Fairfield County (pad) . . .................... 

151.725 

194.100 

234.600 

291.600 

Siamlord. CT PMSA: Fairfield County (pad) . . ..... . . . 

151,725 

194,100 

234.600 

291.600 


HUO FMd Omc«: Boston Offtcs 


Boston. MA PMSA: 

Brtsloi County. MA (part)......... 

Essex County, MA (part) 

Middlesex County. MA (part) 

Norfolk County. MA (part) 

Ptymouth County. MA (part) 

Suffoa County. MA 
Worcester County. MA (part) 

Brockton. MA PMSA: 

Bristol County, MA (part)...... 

Norfolk County, MA (part) 

Lawrence-Havertkll. MA-NH MSA (part): 

Essex County. MA (part)______ 

New Bedford. MA MSA: 

Bristol County. MA (part) 

Plymouth County. MA (part) 

SalenvGioucester. MA PMSA: Essex Coimty. MA (part) 

Worcester. MA MSA: Worcester County (part) ... 

Fan River. MA-RI PMSA (part): Bristol County. MA (part) .. 
Lowell. MA-NH PMSA (part): Middlesex County. MA (part) 
Pawtucket-Woorwocket-AWebOfO. RI-MA PMSA (part): 

Bristol County. MA (part)... 

Norfolk (bounty. MA (part) ' 

Worcester County, MA (^r1) 



151.725 

194.100 

234.600 

291.600 

151.725 

194.100 

234,600 

291.600 

151.725 

194.100 

234.600 

291.600 

151.725 

161.725 

151.725 

194.100 

194.100 

194.100 

234.600 

234.600 

234.600 

291.600 

291.600 

291.600 

151,725 

194.100 

234.600 

291.600 


HUO FMd Offlca: ProvkSanca Offica 


Fan River- MA-RI PMSA fpadi: Newpod County. Ri . 

151,725 

194.100 

234.600 

291.600 

Pawtucket-Woonsockef-Attleboro. RI-MA PMSA (part): Providence County (pad) ... 

151,725 

194.100 

234.600 

291.600 

New London>Nonvlch. CT-Ri (pad): Washington Cou^. RI (pad). „ ... ....... 

151,725 

194.100 

234,600 

291.600 

Providence. RI PMSA: 





Bristol County. RI ... .. .... 

151,725 

194.100 

234.600 

291.600 
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Tnif II.— Upoatino of FHA Section 203(b), 234(c) ano 214 Areawide Mortgage Limits— Continued 


Modgigs Imitt 


Market area designation and local jurisdictions 

1-famity and 
oondomlrK 
kim unit 

2>(am{!y 

3-family 

4-famify 

Kent County. Rl (part) 

Newport County, Rl (^rt) 

Providence County. Rl (p^) 

Washington County. Rl (part) 





Region II--HUD Field Office: Albany Office 

Poughkeepsie. NY MSA: Dutcheee County ........... 

151,725 

1W.1CX) 

234,500 

2^,600 



KUO FMd Offlc«: N«w Yort Otflc# 


Nassau*Sutfo«i« ^^Y PMSA: 

Nassau County ..... 

Suffoii County 
New York. NY PMSA: 

Bronx County...«... 

Kings County 
Now York County 
Putnam County 
Queans County 
Richmond County 
Rockland County 
Westchester County 

Orange County. NY PMSA: Orange County _ 


151.725 

194,100 

234.600 

291.000 

151,725 

194,100 

234.600 

291W) 

151.725 

194.100 

234.600 

291.000 


HUD FMd Office: Newark Office 


Bergen-Passalc. NJ PMSA: 

Bergen Courey ...... 

151.725 

151.725 

194.100 

194.100 

234.600 

234.600 

291,600 

291,600 

Passaic County 

MtdcSesex-Somefsel'Hunterdon. NJ PMSA: 

Hunterdon County.... .......... ... 

Middlesex County 

Someriet Courey 





Newadr, NJ PM8A: 





Essex Courty............ 

151,725 

194.100 

234.600 

291,600 

Morris County 

Sussex County 





Union County 





Monmouth-Ocean. NJ PMSA (part): Monmouth County.... 

138,250 

155,700 

189,150 

218;)00 


HUD Field Office: Camden Office 


Atlantic City, NJ MSA: 





Atlantic Coimly ..._,.... , 

136,800 

154,100 

187,250 

216,060 

Cape May County 

Monmoum-Ocaan. NJ PMSA (part); Ocean County ... _ ... . 

138,250 

155.700 

189,150 

218,3(10 


Region W-HUD Field Office: Baltimore Office 


BalUmore, MD MSA: 

BattImorB Cllv.. ... 

142,500 

151,725 

160,500 

194.100 

19SJOCO 

234,600 

22SjtJ00 

291,600 

Anne Arundel County 

BaWmore Courtfy 

Carrol County 

Harford County 

Howard County 

Queen ArY>^s County 

Washington, OC-MO-VA MSA (pad): 

Charlea County, MD __ 

Catvert County 

Frederick Cot^ 

...----- 

• 

HUD Field Office: Waehirtgloriy DC Offlee 





Washington. CX>4ilO-VA MSA (pett): 

1 

1 1 

1 1 

1 1 

1 

Dtetrtct ol Cotumbla ... 


1 151.725 1 

1 194.1001 

1 234,6001 

1 291,600 
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Tm£ II.— Upoatinq of FHA SECrioN 203(b), 234<c) AND 214 Areawoe Mortgage Limits— Continued 


Moftgage Bnutt 


- ...^Marttet area designabon and local funsdictions 

t-famtty and 
condomin- 
turn unit 

2-larnfty 

S-famPy 

4-lafnl1y 

Montgomery County. MO 

Prince Georges Coimfy, MD . 

Alexandria Dly. VA 

Arlington County. VA 

Paiftax County. VA 

Falls Church Dty, VA 

Loudon County. VA 

Manassas Dty. VA 

Manassas Paric Crty. VA 

Prince WiUiam County. VA 

—... 



-_^ 

• 


HUD FMd Omci Richmond Offico 


Washington. OC-MO-VA MSA (oarti: Stafford County VA 

151.725 

194.100 

1 234.600 

I 291.600 

Region V-4HI0 Field Office: Chicago Office 


Aufora-Eigin. It PMSA: 

Kane County.... 

127.110 

151,725 

143.150 

194.100 

173.900 

234.600 

200,700 

291.600 

Kendall Coi^ 

Uke County. IL PMSA: Lake County... ....._ 


Roglon VI~-HUD Hold Office: Houston Offlcs 


Gatveston-Texas City. TX PMSA: Gatvaston County . 


145,300 

1 163.650 

1 196.600 

1 229.400 

Region IX—HUO Field Office: Lot Angelet Office 

# 

Los Angeies-Long Beach. CA PMSA; Los Angeles County 

Oxnard-Ventura. CA PMSA: Ventura County_ . 

Santa Barbara-Santa Maria-Lompoc. CA MSA* Santa Barbara County _____ 

151.725 

151.725 

151.725 

888 

234.600 

234.600 

234.600 

291.600 

291.600 

291.600 


HUO Ftsid Offics: Ssn Francisco Ofhcs 


Oakland. CA PMSA: 





Alameda County..^ , , , , . 

Contra Costa 

151.725 

194.100 

234.600 

291.600 

Saiinas Seaside-Monterey. CA MSA; 





Monterey County.. 

Marin County ......... 

San Francisco County ” ^ ..... 

151.725 

194.100 

234.600 

291.600 

151.725 

194.100 

234.600 

291.600 

San Mateo County 

San Jose, CA PMSA; Santa Clara County .. 

151.725 

151.725 

151.725 

194.100 

194.100 
194,100 

234.600 

234.600 

234.600 

291.600 

291.600 
291,600 

Santa Cruz. CA PMSA: Santa Cm 2 County • 

Santa Rosa-Petaluma. CA PMSA: Surxyna County _. 

VaMejo-Fairfieid-flapa, CA PMSA: .. ... 

Naoa County.... 

Solano County *****” .. 

151 725 

194.100 

234.600 

291,600 


MUO Fisid Offico: Sscrsmsnto Offics 


RaddirxL CA MSA: Shasta County.. 

151,725 

151.050 

194.100 

170.100 

234.600 

206,700 

291.600 

238.500 

Sacramento. CA MSA; .. 

E! Dorado County______ 

Placer County ‘ . 

Sacramento County 

Vok) County 

HUO FMd Offlc*: S«n Olago Ottle* 




San Oieoo. CA MSA: San Diego County , .^ : j 

151.7251 

r 194.100 j 

1 234.6001 

291.600 

HUO Field Office: Santa Ane Office 



Anaheim-Sania Ana, CA PMSA: Orange County ....i 

RiversiOe'San Bernardino. CA PMSA; 

Riverside County... 


j 151.726 j 

194.100 1 

234,600 

1 151.5251 

170.650 1 

207,350 


291.600 

239.250 
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Title IL— Updating of FHA Section 203(b), 234(c) and 214 Areawide Mortgage Umits— Confmiied 


Mortgage HmMt 


Mailtel area dasignalloo and local jurisdictions 

l-famliy arxj 
condomm- 
kjm unit 

2>lafr% 

3-tarTUiy 

4-famiiy 

San Bernardino County 






Region X-H(iO Field Office: Seattle Office 


Seattle. WA PMSA; 





King County ............. ...... 

Snohomish County 

143,450 

161.550 

196.300 

226.500 


Dated: December 16.1992. 

Arthur ). IliU, 

Assistant Secretary for Housing—Federal 
Housing Commissioner. 

(FK Doc. 92-31480 Piled 12-29-92; 8:45 am) 
BILUNG CODE 4210-27-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 1 
[T.D. 8457] 

RIN 1545-AP74 

Taxation of Fringe Benefits and 
Exclusions From Gross income of 
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ACTION: Final regulations. 

SUMMARY: This document contains hnal 
amendments to the fringe benefit 
regulations relating to the valuation of 
fringe benefits under section 61 and the 
exclusion of certain benefits as working 
condition fringes under section 
132(a)(3) of the Internal Revenue Code 
of 1986. The final amendments; (1) 
Eliminate the requirement that 
employers must notify their employees 
of the election to use a special valuation 
rule, (2) clarify the requirements for 
using the special valuation rules. (3) 
provide additional rules for local 
transportation provided to government 
employees because of bona fide 
business-oriented security concerns, 
and (4) clarify the treatment of bona fide 
volunteers who perfomi services for 
exempt organizations or for a Federal, 
state, or local government unit. The 
final amendments affect any person 
providing or receiving these fringe 
benefits and provide these persons with 
the guidance necessary to comply vrith 
the law. 

OATES: These rules are effective on 
December 30,1992. except for the 
revision of § 1.61-21(c)(3)(ii) which is 
effective January 1,1989, and the 
removal of 81.61—2T(c)(3)(ii) which is 
effective January 1,1985. However, 
taxpayers may treat the rules as 


applicable to benefits provided on or 
after January 1,1989. 

FOR FURTHER INFORMATION CONTACT: 

Marianna Dyson, at 202-622—4606 (not 
a toll-free number). 

SUPPLEMENTARY INFORMATION: 
Background 

On September 25,1991, the Treasury 
Department and the Interna) Revenue 
Service published proposed 
amendments (56 FR 48465) to the final 
working condition fringe benefit 
regulations under section 132(d) of the 
Internal Revenue Code of 1986 (Code). 
The proposed amendments provide 
additional rules for transportation 
provided to government employees 
because of bona fide business-oriented 
security concerns and clarify the 
treatment of bona fide volunteers who 
perform services for exempt 
oiganizations or for a Federal, state, or 
local government unit. In addition, the 
notice of September 25,1991, invited 
comments concerning the requirements 
under § 1.61-21 (c) of the regulations, 
which sets forth the rules for notifying 
employees of the employer’s election to 
use a special valuation rule for valuing 
a benefit in lieu of using the general 
valuation rules based on facts and 
circumstances. 

Comments were received from the 
public, and on January 30,1992, the 
Internal Revenue Service held a public 
hearing concerning the proposed 
amendments. In response to the 
comments and a statement made at the 
public hearing, this Treasury decision 
adopts the proposed amendments to the 
fringe benefit regulations as revised. 

The amendments to the final 
regulations under section 61 are 
contained in § 1.61-21. The 
amendments to the final regulations 
under section 132 are contained in 
§8 1.132-0,1.132-1, and 1.132-5. 


Summary of Comments and 
Explanation of Provisions 

1. Use of Special Valuation RuJes 

Under section 61 of the Code and the 
income tax regulations thereunder, a 
fringe benefit provided by an employer 
is presumed to be income to the 
recipient-employee, unless it is 
specifically excluded from ^oss income 
by another section in subtitle A of the 
Code. The employee is required to 
include in gross income the fair market 
value of the benefit after subtracting 
amounts paid, by or on behalf of the 
employee, for the benefit, as well as 
amounts excluded from income by 
another section of the Code. See § 1.61- 
21(b)(1) of the regulations. 

In general, the regulations require that 
the fair market value of a fringe benefit 
be determined based on all (he facts and 
circumstances. As an alternative. § 1.61- 
21(c) provides that certain commonly 
provided fringe benefits may be valued 
using the special valuation rules set 
forth in § 1.61-21 (d) through (j). The 
option to use a special valuation rule is 
the employer’s, but if a special valuation 
rule is u.sed by the employer to value 
the benefit for reporting purposes, that 
rule is the only special valuation rule 
that may be used by either the employer 
or employee for any purpose. However, 
the employee may always use the 
general valuation rules based on facts 
and circumstances. 

If an employer elects to use a special 
valuation rule, the existing rules in 
§ 1.61-21(c)(3) require the employer to 
notify employees of the election. If the 
employer does not provide notice in the 
time and manner prescribed by § 1.61- 
21(c)(3)(ii), the employer is prohibited 
from using special valuation and. 
instead, must use the general valuation 
rules based on facts and circumstances. 
Correspondingly, the employee is 
restricted to using those rules. 

Explanation 

Tlie notice of September 25,1991, 
invited comments concerning the notice 
requirements generally under 81 61- 
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21(c]. In response to a comment, this 
Treasury Deidsion amends the 
regulations by eliminating the notice 
requirements of $§ 1.61-21 (cK3)(ii) and 
1.61-2T(c){3)(ii). effective January 1, 
1989. and January 1.1985. respectively. 
In addition, the amendments clarify the 
remaining requirements for using the 
special valuation rules in the future. 

For benefits provided after December 
31.1992. the final amendments provide 
that neither the employ-er nor the 
employee may use special valuation 
unless one of the following four 
conditions is satisfied: (1) The employer 
treats the value of the beneht as wages 
(for reporting purposes) within the 
prescribed time; (2) the employee 
includes the value of the benefit in 
income within thd prescribed time; (3) 
the employee is not a control employee, 
as defined in § 1.61-21 (f)(5) and (0(6); 
or (4) the employer demonstrates a good 
faith effort to treat the benefit correctly 
for reporting purposes. If none of the 
conditions for using special valuation is 
met. both the employer and employee 
must use the general valuation rules 
based on facts and circumstances. 

The amendments do not change the 
rule that the decision to use a special 
valuation rule remains with tiie 
employer. Furthermore, the 
amendments retain the rule that the 
employee generally may use a special 
valuation rule only if the employer uses 
the rule. Under the final amendments, 
however, an employee may use a spiecial 
valuation rule not used by the employer, 
but only if the employer does not treat 
the value of the benefit as wages for 
reporting purposes within a prescribed 
time and one of the other conditions 
described above is met. 

This Treasury decision also amends 
§ 1.61-21 to correctly reference 
paragraph (k). the special valuation rule 
for transportation provided to certain 
employee, which was added to the 
fringe benefits regulations by Treasury 
Decision 8389 on January 15,1992. 

2. Employer-Provided Transportation 
for Security Concerns Background 

As discussed in the preamble to the 
proposed amendments issued on 
September 25,1991, sections 61 and 132 
of the Code provide that the value of 
employer^provided transportation must 
be included in the employee's gross 
income unless the transportation is 
provided in connection with the 
employer's business. Because 
commuting and other personal use of 
employer-provided transportation by an 
employee is not transportation provided 
in connection with the employer's 
business, the value of the transportation 


is included in the employee's gross 
income as a fringe benefit 

If an employee or a member of the 
employee's immediate family is 
transported to and from work in the 
employer's vehicle because of threats 
made against them, the value of the 
local transportation used for commuting 
and other personal purposes will also be 
included in the employee's gross 
income. However, under $ 1.132-5(m) of 
the regulations, if the employer provides 
transportation to an employee because 
of a '"bona fide business-oriented 
security concern" which results in an 
"overall security program" being 
provided to the threatened employee, 
the employee may exclude bom gross 
income the value of any special security 
designs on the vehicle (e.g.. bullet-proof 
glass) and the services of a chauffeur/ 
bodyguard, even though the 
transportation is used for personal 
purposes. 

In addition to demonstrating the 
existence of a bona fide business- 
oriented security concern under 
§ 1.132-5(m). the employer must 
establish an overall security program 
with respect to the threatened 
employee. An employer not meeting the 
requirements for an overall security 
program under 81.132-5(m)(2)(iii)(A) of 
the regulations (e.g.. 24-hour protection 
is not provided) %vill be treated as 
having an overall security program only 
if protection is provided pursuant to the 
recommendations of an "independent 
security study” performed by a private 
security consultant. See 81.132- 
5(raM2)(iv). 

Explanation 

The final fringe benefit regulations 
under sections 61 and 132 of the Code 
were issued on July 6.1989, and were 
effective January 1,1989 (54 FR 28576). 
As explained in the preamble to the 
previously proposed amendments to 
81.132-5(m) published on September 
25.1991, the final fringe benefit 
regulations as applied to Federal, state, 
and local government employees, 
particularly those involved in law 
enforcement, create unintended tax 
consequences. Thus, the notice of 
September 25.1991, proposes special 
rules for application to government 
employers and employees when a bona 
fide business-oriented security concern 
exists with respect to a particular 
employee and the government employer 
transports the employee by vehicle as 
part of an overall security program. The 
notice also proposes special rules 
relating to the govmiment employer's 
notification to the employee of its 
election to use a special valuation rule. 
Consistent with the stated objective of 


addressing the tax problems that may 
result when government employers are 
faced %vith the urgent need to protect 
employees and their families under 
specific, imminent threats, the proposed 
amendments are finalized with 
modification as explained below. 

Comments concerning the proposed 
regulations suggest that employers may 
be taking the position that "a bona fide 
business-oriented security concern" 
exists in the absence of any specific 
basis for concern regarding the 
employee's safety. To avoid any 
uncertainty concerning the application 
of the regulations, the final regulations 
clarify that a bona fide business- 
oriented security concern does not exist 
with respect to either a non-government 
or government employee unless the 
facts and circumstances establish a 
specific basis for concern regarding the 

for concern may be establif^d, for 
example, by thmts of death, serious 
bodily harm, or kidnapping or by a 
recent history of terrorist activity in the 
geographic area. A generalized security 
concern is not sufficient to establish a 
bona fide business-oriented security 
concern. In addition, even though a 
bona fide business-oriented sec^ty 
concern is determined to exist with 
respect to a particular employee, the 
employer remains responsible for 
periodically evaluating the f^s and 
circumstances to determine whether the 
bona fide business-oriented security 
concern still exists. 

The Service has also received 
comments which reveal the need for 
clarification of certain of the propcM^ed 
rules. The proposed amendments 
provide detailed rules permitting a 
security study performed by the 
government employer itself to qualify as 
an independent security study if certain 
conditions are met. The final 
amendments retain the proposed rules, 
but clarify that the independent security 
study must be performed with respect to 
each employee who is provided 
protection, and that a security sUidy 
must include an estimate of length 
of time protective services will be 
necessary and of the extent to which 
employer-provided transportation may 
be necessary during the period of 
protection. 

The final regulations also clarify that 
the exclusion for personal use. other 
than commuting, applies only to local 
vehicle transportation. The exclusion 
does not apply to employer-provided 
aircraft In addition, the proposed 
amendments relating to the government 
employer's notice requirement are not 
adopted because of the revision to 
§ 1.61-21(c) as explained, above. 
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The final amendments to § 1.132-5(m) 
are effective on December 30,1992; 
however, taxpayers may treat the rules 
as applicable to benefits provided on or 
after January 1,1989. 

2. Volunteers 
Background 

Public comments were received by 
the Service expressing concern about 
the application of section 132 to 
volunteers who perform services for 
organizations exempt under section 
501(a) of the Code and who receive 
directors* and officers* liability 
insurance protection (D&O insurance) 
ft'om those organizations. 

Section 132(a) of the Code excludes 
certain fringe benefits from gross 
income. Generally, these fringe benefits 
are excludable by an "employee,** 
whether the employee is compensated 
or is working as a volunteer. For certain 
purposes, the term '‘employee,** which 
is defined in § 1.132-l(b), includes 
independent contractors. For purposes 
of sections 132(a) (1) and (2) (relating to 
no*additionaI*cost services and 
qualified employee discounts), however, 
independent contractors are not treated 
as ‘‘employees.** Thus, under section 
132(a), bona frde volunteers, like their 
paid counterparts, may not exclude no- 
additional-cost services and qualified 
employee discounts from gross income 
unless the exempt organization or 
government employer has the right to 
direct and control the volunteer’s 
services (j.e., there is an employer- 
employee relationship). 

Although volunteers who are 
employees may exclude from gross 
income the fringe benefits listed above, 
and all volunteers (including 
independent contractors) may exclude 
de minimis fringe benefits, the language 
of § 1.132-l(b) relating to working 
condition fringes does not encompass 
bona fide volunteers. 

Section 132(d) of the Code and 
§ 1.132-5{a)(l) of the income tax 
regulations provide that a "working 
condition fringe" is any property or 
service provided to an employee of an 
employer to the extent that, if the 
employee paid for the property or 
service, the amount paid would be 
allowable as a deduction under section 
162 or 167. (For purposes of the working 
condition fringe exclusion, the term 
"employee" is defined broadly to 
include employees, partners, directors 
and independent contractors). 

Section 162 of the Code provides a 
deduction for all the ordinary and 
necessary expenses paid or incurred in 
carrying on a trade or business. An 
individual engaged in carrying on a 


trade or business has a profit motive for 
purposes of section 162. An individual 
w'ho performs services as a bona fide 
volunteer does not have a profit motive 
and thus cannot claim a deduction 
under section 162 for expenses incurred 
in connection with such volunteer 
work. For example, the value of D&O 
insurance provided to the volunteer 
would not be excludable as a working 
condition fringe benefit, even though 
the same insurance coverage would be 
excludable from the income of a paid 
employee or director who has a profit 
motive. 

To correct this technical problem, the 
Service, pursuant to the authority 
granted in section 132(k), proposed an 
amendment to the regulations which 
was published in the Federal Register 
on September 25,1991 (56 FR 48465). 

As stated in the preamble, the proposed 
amendment is intended to ensure that, 
like their paid counterparts, bona fide 
volunteers may exclude working 
condition fringe benefits, including 
D&O insurance, from gross income. 

The proposed amendment provides 
that, solely for purposes of section 
132(d). a bona fide volunteer, including 
a director or officer, who performs 
services for an organization that is 
exempt from tax under section 501(a). or 
for a Federal, state, or local government 
unit, is deemed to have a profit motive 
for purposes of section 162. Under the 
proposed amendment, an individual 
who provides services (including 
services as an officer, trustee, or 
director) is. for purposes of section 
132(d), a "bona fide volunteer" for an 
exempt organization or government unit 
only if the total value of the benefits 
provided with respect to the volunteer 
services is substantially less than the 
total value of the volunteer services the 
individual provides to the organization. 
The value of liability insurance coverage 
is deemed, under the proposed 
regulation, to be substantially less than 
the value of the individual’s volunteer 
services to the organization, provided 
the insurance coverage is limited to acts 
performed in the dis^arge of official 
duties or the performance of services on 
behalf of the exempt organization or 
government employer. 

Explanation 

All of the comments praised the 
proposed amendment concerning the 
treatment of bona fide volunteers and 
urged final adoption quickly. Some of 
the comments also suggested that the 
scope of the proposed amendment be 
expanded and/or clarified to ensure that 
various issues are addressed. 

A few of the comments requested 
clarification that the receipt of nominal 


amounts of compensation for services 
does not disqualify bona fide volunteers 
from taking advantage of the section 
132(a)(3) working condition fringe 
exclusion. This concern is addressed 
not only by the definition of a "bona 
fide volunteer" in the final 
amendments, but by the general 
definition of a worldng condition fringe 
in section 132(d). 

The final regulations provide that a 
bona fide volunteer is someone who 
does not have a profit motive under 
section 162, but is deemed to have a 
profit motive only for purposes of the 
working condition fringe exclusion. The 
most typical example is the unpaid 
individual who performs services for an 
exempt organization or government 
employer and may receive benefits, but 
the total value of the benefits provided 
by the exempt organization or 
government employer is substantially 
less than the total value of the volunteer 
services that the individual provides to 
the organization. The receipt of D&O 
liability insurance by the bona fide 
volunteer, or an exempt organization or 
government employer’s undertaking to 
indemnify the volunteer for liability, 
does not by itself confer a profit motive 
on the volunteer, provided the 
insurance coverage or indemnification 
relates to acts performed by the 
volunteer in the discharge of duties, or 
the performance of services, on behalf of 
the exempt organization or government 
employer. In the case of such a bona 
fide volunteer, new paragraph (r) of 
§ 1.132-5 deems the volunteer to have a 
profit motive and thus insures that the 
volunteer may exclude the value of the 
D&O insurance provided by the exempt 
organization or govenunent employer as 
a working condition fringe. 

If it is determined that the individual 
does, in fact, have a profit motive within 
the meaning of section 162 and is not a 
"bona fide volunteer" within the 
meaning of § 1.132-5{r), the value of the 
D&O insurance provided by the 
organization is excludable from the 
individual's gross income as a working 
condition fringe by application of 
section 132(a)(3). This is because, under 
section 132(d), a payment for D&O 
insurance by an individual with a profit 
motive would be allowable as a 
deduction under section 162 had he or 
she paid for it directly. To summarize, 
as a result of this Treasury Decision in 
conjunction with existing statutory 
provisions, the value of ^O insurance 
and of other working condition fringes 
provided to an individual who performs 
services for a tax-exempt organization or 
government employer is excludable as a 
working condition fringe whether or not 
the individual has a profit motive. 
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One comment suggested that 
indemnification payments permitted by 
law. whether made by an insurer or 
directly by the employer, should be 
treated in the same manner as D&O 
insurance premiums. The final 
regulations adopt this suggestion. 

A few comments suggested that the 
final regulations address the application 
of the self-dealing rules of section 4941, 
as well as the application of Rev. Rul. 
82-223.1982-2 CB, 301, to private 
foundations' D&O insurance premiums 
and indemnification payments. The 
resolution of this issue is not possible in 
the context of this final regulation, but 
will be addressed separately. 

Like other tax-exempt organizations, 
private foundations need not allocate 
portions of D&O insurance premiums to 
individual directors and officers or 
include any such allocable amounts in 
Form 1099 or W-2, provided such 
amounts are excludable from gross 
income under the final regulations. 
Whether or not such allocable amounts 
need to be treated as compensation for 
the limited purpose of section 4941. no 
employer should issue a Form 1099 or 
VV-2 for any such amount that is 
excludable from gross income as a 
working condition fringe benefit 
describe in section 132(d). 

Finally, in response to one comment, 
an example is included to illustrate the 
provisions of (he final regulation. 

The rules of § 1.132-5(r) are effective 
on December 30.1992; however, 
taxpayers may treat the rules as 
applicable to benefits provided on or 
after January 1.1989. 

Special Analyses 

It has been determined that these 
rules are not major rules as defined in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It has also been determined 
that section 553(h) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C 
chapter 6) do not apply to these 
regulations, and. therefore, a final 
Regulatoiy Flexibility Analysis is not 
required. Pursuant to section 7805(f) of 
the Internal Revenue Code, these 
regulations were submitted to the Chief 
Counsel for Advocacy of the Small 
Business Administration for comment 
on their impact on small business. 

Drafting Information 

The principal author of these 
regulations is Marianna Dyson. Office of 
the Associate Chief (Counsel (Employee 
Benefits and Exempt Organizations). 
Internal Revenue ^rvice. However, 
personnel from other offices of the 


Service and Treasury Department 
participated in their development. 

List of Subjects in 26 CFR 1.61-1 
Through 1.133-lT 

Income taxes. Reporting and 
recordkeeping requirements. 

Adoption of the Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is 
amended as follows: 

PART 1-lNCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953 

Paragraph 1. The authority citation 
for part 1 continues to read in part as 
follows: 

Authority: 26 U.S.C 7805 • • * 
f1.61-2T [Amended] 

Par. 2. Section 1.61-2T is amended as 
follows: 

1. Paragraph (cH3)(ii) is removed. 

2. The heading for paragraph (c)(3)(i) 
is removed and paragraph (c)(3)(i) is 
redesignated as paragraph (c)(3). 

§ 1.61-21 [Amended] 

Par. 3. Section 1.61-21 is amended as 
follows: 

1. Paragraph (a)(7) is amended by 
revising the entry for § 1.61-21(c)(3). 

2. Paragraph (a)(7) is amended by 
adding an entry for § 1.61-21(k). 

3. Paragraph (c)(1) is revised. 

4. Paragraph (c](2)(i) is amended by 
revising the paragraph heading and 
adding a new sentence at the end. 

5. Paragraphs (c)(2)(ii) and (c}(2){iii) 
are redesignated (c)(2)(iii) and (c](2)(iv). 
respectively. 

6. A new paragraph (c)(2)(ii) is added. 

7. The headings for ^ragraphs (c)(3) 
and (c)(3)(i) are revised and a new 
sentence is added at the end of 
paragraph (c)(3)(i). 

8. Paragraph (c)(3)(ii) is revised. 

9. The first sentence of paragraph 
(c)(7) is revised. 

10. In paragraph (c)(4). the reference 
to paragraph "())" in the first sentence 
is removed and *'(k)" is added in its 
place. 

11. The revisions and additions read 
as follows: 

{1.61-21 Taxation of fringe benefite. 

(a) • • * 

(7)* • • 

§ 2.61-2Uc) Special valuation rules. 

• * • • • 

(3) Additional rules for using special 
valuation. 

* * • • • 

§ Commuting valuation rule for 

certain empioyees. 

(1) In general. 

(2) Trip-by-trip basis. 


(3) Commuting value. 

(4) Definitioa of employer-provided 
transportation. 

(5) Unsafe conditions. 

(6) Qualified employee defined 

(7) Examples. 

(8) Effective date. 

• • * * » 

(c) Special valuation rules —(1) In 
general. Paragraphs (d) through (k) of 
this section provide special valuation 
rules that may be used under certain 
circumstances for certain commonly 
provided fringe benefits. For general 
rules relating to the valuation of fiinge 
benefits not eligible for valuation under 
the special valuation rules or fiinge 
benefits with respect to which the 
special valuation rules are not used, see 
paragraph (b) of this section. 

(2) Use of the special valuation 
rules —(i) For benefits provided before 
fanuary f, 1993. * • * The provisions 
of this paragraph are effective for 
benefits provided before January 1. 

1993. 

(ii) For benefits pro\ided after 
December 31, 1992. The special 
valuation rules may be us^ for income 
tax. employment tax. and reporting 
purposes. The employer has the option 
to use any of the special valuation rules. 
An employee may use a special 
valuation rule only if the empIo>'er uses 
that rule or the employer does not meet 
the condition of paragraph (c)(3)(ii)(A) 
of this section, but one of the other 
conditions of paragraph (c)(3)(ii) of this 
section is met. The employee may 
always use general valuation rules based 
on facts and circumstances (see 
paragraph (b) of this section) even if the 
employer uses a special rule. If a special 
rule is used, it must be used for all 
purposes. If an employer properly uses 
a special rule and the employee uses the 
special rule, the employee must include 
in gross income the amount determined 
by the employer under the special rule 
reduced by the sura of— 

(A) Any amount reimbursed by the 
employee to the employer; and 

(B) Any amount excludable from 
income under another section of subtitle 
A of the Internal Revenue Code of 1986. 
If an employer properly uses a special 
rule and properly determines the 
amount of an employee's working 
condition fiinge under section 132 and 

§ 1.132-5 (under the general rule or 
under a special rule), and the employee 
uses the special valuation rule, the 
employee must include in gross income 
the amount determined by the employer 
less any amount reimbursed by the 
employee to the employer. The 
employer and employee may use the 
special rules to determine the amount of 
the reimbursement due the employer by 
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the employee. Thus, if an employee 
reimburses an employer for the value of 
a benefit as determined under a special 
valuation rule, no amount is includible 
in the employee's gross income with 
respect to the benefit. The provisions of 
this paragraph are effective for benehts 
provided after December 31.1992. 

ft • * • • 

(3) Additional rules for using special 
valuation —(i) Election to use special 
valuation rules for benefits provided 
before January 1,1993. * • * The 
provisions of this paragraph are 
effective for beneBts provided before 
Janua^ 1,1993. 

(ii) Conditions on the use of special 
valuation rules for benefits provided 
after December 31, 1992. Neither the 
employer nor the employee may use a 
special valuation rule to value a benefit 
provided after December 31,1992, 
unless one of the following conditions 
is satisfied— 

(A) The employer treats the value of 
the benefit as wages for reporting 
purposes within the time for filing the 
returns for the taxable year (including 
extensions) in which the benefit is 
provided; 

(B) The employee includes the value 
of the benefit in income within the time 
for niing the returns for the taxable year 
(including extensions) in which the 
benefit is provided: 

(C) The employee is not a control 
employee as deftned in paragraphs (f)(5) 
and (0(6) of this section; or 

(D) The employer demonstrates a 
good faith effort to treat the beneftt 
correctly for reporting purposes. 

ft ft ft ft ft 

(7) Special accounting rule. If the 
employer is using the special 
accounting rule provided in 
Announcement 85-113 (1985-31 1.R.B. 
31. August 5.1985) (see 
§601.601(d)(2)(ii)(b) of this chapter) 
(relating to the reporting of and 
withholding on the value of noncash 
fringe benefits), benefits which are 
deemed provided in a subsequent 
calendar year pursuant to that rule are 
considered as provided in that 
subsequent calendar year for purposes 
of the special valuation rules. * * * 

ft ft ft ft ft 

Par. 4. Section 1.132-0 is amended as 
follows: 

1. The entry for § 1.132-5(m)(6) is 
revised; and the entries for paragraphs 
(m)(7) and (m)(8) are added. 

2. An entry for § 1.132-5(r) is added. 

3. The revisions and additions read as 
follows; 

91.132-0 Outline of regulations under 
section 132. 

ft ft ft ft ft 


§1.132~5(m) Employer-provided 
transportation for security concerns. 

ft ft ft ft ft 

(6) Special valuation rule for government 
employees. 

(7) Government employer and employee 
defined. 

(8) Examples. 


§1.132-5(r) Volunteers. 

(1) In general. 

(2) Limit on application of this paragraph. 

(3) Definitions. 

(4) Example. 

ft ft ft ft ft 

Par. 5. Section 1.132-l(g) is amended 
by adding two sentences after the Brst 
sentence to read as follows: 

11.132- 1 Exclusion from gross Income for 
certain fringe benefits. 

ft ft ft ft ft 

^ ft ft ft Furthermore, in § 1.132-5, 
the eleventh sentence of paragraph 
(m)(l). Examples 6 and 7 in paragraph 
(m)(8). and paragraphs (m)(2)(i). 
(m)(2)(v). (m)(3)(iv), (m)(6), (m)(7), and 
(r) are effective on December 30,1992; 
however, taxpayers may treat the rules 
as applicable to beneBts provided on or 
after January 1.1989. For the applicable 
rules relating to employer-provided 
transportation for security concerns 
prior to December 30,1992, see § 1.132- 
5(m) (as contained in 26 CFR part 1 
(§§ 1.61 to 1.169) revised April 1,1992). 

ft ft ft 

ft ft ft ft ft 

Par. 6. Section 1.132-5 is amended as 
follows: 

1. A new sentence is added between 
the tenth and eleventh sentences of 
paragraph (m)(l). 

2. Paragraph (m)(2)(i) is revised. 

3. Paragraphs (m)(2)(v) and (m)(3)(iv) 
are added. 

4. Paragraph (m)(6) is redesignated as 
paragraph (m)(8) and Examples (6} and 
(7) are added. 

5. Paragraphs (m)(6) and (m)(7) are 
added. 

6. Paragraph (r) is added. 

7. The revisions and additions read as 
follows: 

11.132- 5 Working condition frIngot. 

ft ft ft ft ft 

(m) • * * 

(!)••* However, if an 
independent security study meeting the 
requirements of paragraph (m)(2)(v) of 
this section has been performed with 
respect to a government employee, the 
government employee may exclude the 
value of the personal use (other than 
commuting) of the employer-provided 
vehicle that the security study 
determines to be reasonable and « 
necessary for local transportation. • • • 


( 2 ) • • • 

(i) In general. For purposes of this 
paragraph (m). a bona Bde business- 
oriented security concern exists only if 
the facts and circumstances establish a 
speciBc basis for concern regarding the 
safety of the employee. A generalized 
concern for an employee's safety is not 
a bona Bde business-oriented security 
concern. Once a bona Bde business- 
oriented security concern is determined 
to exist with respect to a particular 
employee, the employer must 
periodically evaluate the situation for 
urposes of determining whether the 
ona Bde business-oriented security 
concern still exists. Example of factors 
indicating a speciBc basis for concern 
regarding the safety of an employee 
are— 

(A) A threat of death or kidnapping of, 
or serious bodily harm to, the employee 
or a similarly situated employee because 
of either employee's status as an 
employee of the employer; or 

(B) A recent history of violent terrorist 
activity (such as bombings) in the 
geographic area in which the 
transportation is provided, unless that 
activity is focused on a group of 
individuals which does not include the 
employee (or a similarly situated 
employee of an employer), or occurs to 

a signiBcant degree only in a location 
within the geographic area where the 
employee does not travel. 

ft ft ft ft ft 

(v) Independent security study with 
respect to government employees. For 
purposes of establishing the existence of 
an overall security program under 
paragraph (m)(2)(ii) of this section with 
respect to a particular government 
employee, a security study conducted 
by the government employer (including 
an agency or instrumentality thereof) 
will be treated as a security study 
pursuant to paragraph (m)(2)(iv) of this 
section if, in lieu of the conditions of 
paragraphs (m)(2)(iv)(A) through (D) of 
this section, the following conditions 
are satisBed: 

(A) The security study is conducted 
by a person expressly designated by the 
government employer as having the 
responsibility and independent 
authority to determine both the need for 
employer-provided security and the 
appropriate protective services in 
response to that determination; 

(B) The security study is conducted in 
accordance with written internal 
procedures that require an independent 
and objective assessment of the facts 
and circumstances, such as the nature of 
the threat to the employee, the 
appropriate security response to that 
threat, an estimate of the length of time 
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protective services will be necessary, 
and the extent to which employer- 
provided transportation may be 
necessary during the period of 
protection; 

(C) With respect to employer- 
provided transportation, the security 
study evaluates the extent to which 
personal use. including commuting, by 
the employee and the employee's 
spouse and dependents may be 
necessary during the period of 
protection and makes a 
recommendation as to what would be 
considered reasonable personal use 
during that period; and 

P) The employer applies the specific 
seciuity recommendations contained in 
the study to the employee on a 
consistent basis. 

(3) • • • 

(iv) Spouses and dependents of 
government employees. The security 
rules of this paragraph (m)(3) apply to 
the spouse and dependents of a 
government employee. However, the 
value of local vehicle transportation 
provided to the government employee's 
. spouse and dependents for personal 
purposes, other than commuting, during 
the period that a bona fide business- 
oriented security concern exists with 
respect to the government employee 
will not be included in the government 
employee's gross income if the personal 
use is determined to be reasonaole and 
necessary by the security study 
described in paragraph (m)(2)(v) of this 
section. 

• • • • • 

(6) Special valuation rule for 
government employees. If transportation 
is provided to a government employee 
for commuting during the period that a 
bona fide business-oriented security 
concern under § 1.132-5(m) exists, the 
commuting use may be valued by 
reference to the values set forth in 

§ 1.61-21(e)(l)(i) or (f)(3) (vehicle cents- 
per-mile or commuting valuation of 
$1.50 per one-way commute, 
respectively) without regard to the 
additional requirements contained in 
§ 1.61-21 (e) or (f) and is deemed to 
have met the requirements of § 1.61- 
21(c). 

(7) Government employer and 
employee defined. For purposes of this 
paragraph (m), “government employer" 
includes any Federal, State, or local 
government unit, and any agency or 
instrumentality thereof. A “government 
employee" is any individual who is 
employed by the government employer. 

( 8 ) * • • 

Example (6 ).) is a United States District 
Judge. At the beginning of a 3-month 
criminal trial in J's court, a member of J’s 


family receives death threats. M. the division 
(within government agency W) responsible 
for evaluating threats and providing 
protective services to the Federal judiciary, 
directs its threat analysis unit to conduct a 
security study with respect to) and J's 
family. The study is conducted pursuant to 
inter^ written procedures that require an 
independent and objective assessment of any 
threats to members of the Federal judiciary 
and their families, a statement of the 
requisite security response, if any. to a 
particular threat (including the form of 
transportation to be furnished to the 
employee as part of the security program), 
ana a descripdon of the circumstances under 
which local transportation for the employee 
and the employee's spouse and dependents 
may be necessary for personal reasons during 
the time protective services are provided. M's 
study concludes that a bona fide business- 
oriented security concern exists with respect 
to I and J's family and determines that 24- 
hour protection of) and J's family is not 
necessary, but that protection is necessary 
during the course of the criminal trial 
whenever J or J's family is away from home. 
Consistent with that recommendation. J is 
transported every day in a government 
vehicle for both personal and business 
reasons and is accompanied by two 
bodyguard/chauffeurs who have been trained 
in evasive driving techniques. In addition. J's 
spouse is driven to and from work and J's 
children are driven to and from school and 
occasional school activities. Shortly alter the 
trial is concluded. M's threat analysis unit 
determines that J and J's family no longer 
need special protection because the danger 
posed by the threat no longer exists and. 
accordingly, vehicle transportation is no 
longer provided. Because the security study 
conducted by M complies with the 
conditions of § 1.132-5(m)(2)(v). M has 
satisfied the requirement for an independent 
security study and an overall security 
program with respect to J is deemed to exist. 
Thus, with respect to the transportation 
provided for security concerns. J may 
exclude as a working condition fringe the 
value of any special security features of the 
government vehicle and the value 
attributable to the two bodyguard/chauffeurs. 
See Example (1) of this paragraph (m)(8). The 
value of vehicle transportation provided to J 
and J's family for personal reasons, other 
than commuting, may also be excluded 
during the peri^ of protection, because its 
provision was consistent with the 
recommendation of the security study. 

Example (7). Assume the same facts as in 
Example (6) and that J's one-way commute 
between home and work is 10 miles. Under 
paragraph (m)(6) of this section, the Federal 
Government may value transportation 
provided to J for commuting purposes 
pursuant to the value set forth in either the 
vehicle cents-per-mile rule of § 1.61-21(e) or 
the commuting valuation rule of § 1.61-21(1). 
Because the commuting valuation rule yields 
the least amount of taxable income to J under 
the circumstances. W values the 
transportation provided to J for commuting at 
$1.50 per one-way commute, even though J 
is a control employee within the meaning of 
§1.61-21(0(6). 


(r) Volunteers —(1) In general. Solely 
for purposes of section 132(d) and 
paragraph (a)(1) of this section, a bona 
fide volunteer (including a director or 
officer) who performs services for an 
organization exempt from tax under 
section 501(a), or for a government 
employer (as defined in paragraph 
(m)(7) of t^s section), is deemed to have 
a profit motive under section 162. 

(2) Limit on application of this 
paragraph. This paragraph (r) shall not 
be used to support treatment of the bona 
fide volunteer as having a profit motive 
for purposes of any provision of the 
Interna] Revenue Cc^e of 1986 (Code) 
other than section 132(d). Nothing in 
this paragraph (r) shall be interpreted as 
determining the employment status of a 
bona fide volunteer for purposes of any 
section of the Code other than section 
132(d). 

(3) Definitions —(i) Bona fide 
volunteer. For purposes of this 
paragraph (r), an individual is 
considered a “bona fide volunteer" if 
the individual does not have a profit 
motive for purposes of section 162. For 
example, an individual is considered a 
“bona fide volunteer" if the total value 
of the benefits provided with respect to 
the volunteer services is substantially 
less than the total value of the volunteer 
services the individual provides to an 
exempt organization or government 
employer. 

(li) Liability insurance coverage for a 
bona fide volunteer. For purposes of this 
paragraph (r). the receipt of liability 
insurance coverage by a volunteer, or an 
exempt organization or government 
employer's undertaking to indemnify 
the volunteer for liability, does not by 
itself confer a profit motive on the 
volunteer, provided the insurance 
coverage or indemnification relates to 
acts performed by the volunteer in the 
discharge of duties, or the performance 
of services, on behalf of the exempt 
organization or government employer. 

14) Example. The following example 
illustrates the provisions of paragraph 
(r) of this section. 

Example. A is a manager and full-time 
employee of P, a tax-exempt organization 
described in section 501(c)(3). § is a member 
of P's board of directors. (Mer than $25 to 
defray expenses for attending board 
meetings. B receives no compensation for 
serving as a director and does not have a 
profit motive. Therefore. B is a bona fide 
volunteer by application of paramph (r)(3)(i) 
of this section and is deemed to have a profit 
motive under paragraph (r)(l) of this se^on 
for purposes of section 132(d). In order to 
provide liability insurance coverage. P 
purchases a policy that covers actions arising 
from A's ana B's activities performed as part 
of their duties to P. The value of the policy 
and payments made to or on behalf of A 
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under (he policy ere excludable for A's gross 
income as a working Goodition fringe, 
because A has a profit motive under section 
162 and would be able to deduct payments 
for liability insurance coverage bad he paid 
for it himself The receipt of liability 
insurance coverage by B does not confer a 
profit motive on B by application of 
paragraph (rX3Kii) cf this sectkxL Thus, the 
value of the policy and payments made to or 
on behalf of B under the policy are 
excludable from B's income as a %vorkin 3 
condition fringe. For the year in which the 
liability insurance coverage is provided to A 
and B, P may exclude the value of the benefit 
on the Fonn W-2 It issues to A or on any 
Form 1099 It might otherwise issue to B . 
Shirley D. Petarsoo, 

Commissioner of Internal Revenue. 

Approved: October 6,1992. 

Fred T. Goldberg, )r„ 

Assistant Secretary of the Treasury. 

|FR Doc. 92-30941 Filed 12-29-92; 8:45 am) 
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26 CFR Psrts 1 and 602 
[TJ3.6461] 

RIN 1545-A042 

Nuclaar Decommlaak>nlng Fund 
Qualification Raqulramanta 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains final 
regulations relating to the qualification 
requirements of a nuclear 
decommissioning fiiod. 

Pursuant to former section 
468A(e)(4)(Q of the internal Revenue 
Code, current regulations require that 
nuclear decommissioning fiinds invest 
directly in permissible assets and 
pennitted ttvo or more such funds to 
combine assets for investment purposes. 
The Comprehensive National l^rgy 
Policy Act of 1992 repealed the 
investment restriction ocmUined in 
section 46aA(e)(4MC). These final 
regulations amend the existing 
regulations to reflect the statutory 
change. 

DATES: These regulations are ef&ctive 
December 30,1992. 

FOR FURTHER INPORMATtON CONTACT: 
Peter C Friedman of the Office of 
Assistant Chief Counsel (Passthroughs 
and Special Industries) at (202) 622- 
3110 (not a toll-free call). 

SUPPLEMENTARY INFORMATION: 
Background 

This document contains amendments 
to the Income Tax Regulations (26 (7R 
part 1) to provide rules under section 


468A of the Internal Revenue Code of 
1986 (Ck>de). Section 468A, relating to 
nuclear decommissioning costs, was 
added to the Code by section 91(c] of 
the Tax Reform Act of 1984 (Pub. L 98- 
369, 98 Stat 609). Section 1917 of the 
Comprehensive National Energy Policy 
Act of 1992 (Act) revised section 
468A(e)(4) to eliminate the requirement 
that a nuclear decommissioning fund 
make investments only in'*'%!a^ lung** 
assets described in section 
501(c)(21}(B)(ii) of the Code. Section 
1917 also revised section 468A(e)(2) to 
reduce the rate of tax on nuclear 
decommissioning funds. 

ExpUnetion of Proviaiona 

As a result of the repeal of the 
investment restrictions of section 
468A(e) of the Code by section 1917 of 
the Act, these final regulations eliminate 
from the existing regtilations that 
requirement that nuclear 
decommissioning funds invest in black 
lung assets, as well as the requiremmt 
that the funds invest directly tn those 
assets. The Treasury Department and 
the internal Revenue Service believe 
that Congress intended the changes 
made by section 1917 to shift oversight 
of the type of investments made by 
Dudear decommissioning funds to the 
public utility commissions. 

Nevertheless, when assets of a nuclear 
decommissioning fund are invested 
through an arrangement that adds an 
additional level of corporate tax, the 
schedule of ruling amoimts for the fund 
is directly affected. These regulations, 
therefore, allow an electing taxpayer 
that invests through an unincorporated 
organization, within the meaning of 
S 301.7701-2. to request. In connection 
with the taxpayer's request for a 
schedule of ruling amounts, a ruling 
whether the organization if an 
association taxable as a corporation for 
federal tax purposes. 

The approacn in these regulations 
reflects the Service’s response to 
comments received on previously 
issued proposed regulations in li^t of 
the recent changes to section 468A(e] by 
the Act. The previous proposed rules 
permitted bl^ lung assets of nuclear 
decommiasioniisg frmds to be combined 
for investment purposes if certain 
requirements were satisfied. See 55 FR 
26460 Oune 28.1990) and 56 FR 41102 
(August 19,1991). 

Commentators raised two basic issues 
in connection with the proposed 
regulations. First, they requested 
additional guidance oa the classification 
of master trust arrangements for the 
pooling of assets. Some commentators 
expressed the view that master trust 
arrangements do not constitute separate 


entities for tax purposes and others 
suggested that even if the arrangements 
are entities, they are not associations 
taxable as corporations. However, based 
on a sampling of master trust 
arrangements submitted by the 
commenUdors, the Service coiitinues4o 
be of the view that theseTypes of 
arrangements, as currently drafied, are 
separate entities for tax purposes and 
are classified as associations tax^ie as 
corporations under H 301.7701-2 and 
301.7701-3. The Service believes that 
certain modifications to these 
arrangements, such as those suggested 
in the comments received, would cause 
many of the aarangements to be 
classified as partnerships for tax 
purposes, notwithstanoing that the 
arrangements are in the form of trusts. 
For example, depending on the spedlks 
of a master trust arrangement and 
applic^le local law, changes could be 
made to the agreement so that the 
arrangement would terminate at the will 
of any partknpant and, thus, would not 
have the cormmUe characteristic of 
continuity of life described in 
8 301.7701-2(b). 

To afford taxpayers time to modify 
existing poolii^ arrangemeots to av^d 
classifii^tion as an association taxable 
as a corporation, these regulations 
estabiisn a transition period during 
which the Service will not challei^ the 
classification of these arrangements. 
Under the final regulations, the Service 
will not challenge the classification of 
an unincorporated organization, 
established prior to January 1,1993, 
through which the assets of a nuclear 
decommissioning fund are invested, for 
tax years be^nning prior to January 1, 
1995. One commentator requested that 
this transition period be extended to all 
tax years beginning before an electing 
taxpayer is reouired to request a revised 
schedule of ruling amounts under 
§ 1.468Ai^3(i). The Service is of the view 
that this suggested transition period, 
which could extend for ten years, is too 
long and would unreasonably 
differentiate among electing taxpayers 
on the basis of the dates they reeved 
their most recent schedules of ruling 
amounts. 

Second, a number of commentators 
argued that rulings on the classification 
of pooling arrangements should not be 
required. The final regulations adopt 
this view by permitting, but not 
requiring, an electing taxpayer for a 
fui^ that invests through an 
unincorporated organization to request a 
ruling on the classification of that 
orcanization. 

iliese final regulations make a 
number of additional changes to the 
existing regulations to conform them to 
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changes made to section 468A(e) by 
sefction 1917 of the Act. In addition, 
these regulations delete an obsolete 
reference to section 6154. The duty to 
pay estimated taxes for a fund, as well 
as the penalty for underpayment are 
sal»sumed in the existing reference to 
section 6655. Finally, the definition of 
**nuclear decommissicrnIng*fuad!l is 
clarified to eliminate ambiguities in' 
terminology throughout the regulations. 

Because of the changes made by the 
Act (with respect to the investment 
restrictions and the reduction in the tax 
rate), in order to accurately determine a 
schedule of ruling amounts the Service 
will, pursuant to § 1.468- 
3(h)(2)(viKB)(8) and (h)(2)(ix)(C). ask all 
electing taxpayers who request a 
schedule of ruling amounts to provide 
information as to the types of 
investments made by the fund, the 
expected after-tax rale of return for each 
category of investment, and the 
methodology by which the after-tax rate 
of return was determined 

Special Analysis 

It has been determined that these 
rules are not major rules as defined in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It has also been determined 
that section 553(b] of the Administrative 
Procedure Act (5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C 
chapter 6) do not apply to these 
regulations, and. therefore, a final 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7805(0 of 
the Code, a copy of these regulations 
was submitted to the Small Business 
Administration for comment on their 
impact on small business. 

Drafting Information 

The principal author of these 
regulations is Peter C. Friedman of the 
Office of Assistant Chief Counsel 
(Passthroughs and Special Industries). 
Internal Revenue Service. However, 
personnel from other offtces of the 
Internal Revenue Service and Treasur>' 
Department participated in developing 
the regulations, both on matters of 
substance and style. 

List of Subjects 

J6CFR 1A6U1 Through 1.469-tlT 

Accounting, Income taxes. Reporting 
and recordkeeping requirements. 

26 CFH Part 602 

Reporting and recordkeeping 
requirements. 


Adoption of.Amendments to the 
Regulations 

Accordingly. 26 CFR parts 1 and 602 
are amended as follows: 

PART I^NCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953 

Paragraph 1. The authority citation 
for f>art 1 continues to read in part as 
follows: -- 

Authority: 26 U.S.C 7805 • • * 

Par. 2. Section 1.468A-0 is amended 
as follows: 

I The entry for § 1.468A-5(a)(3Kii) is 
revised. 

2. An entry for § 1.468A-8 (b)(ll) is 
added. 

3. The added and revised provisions 
read as follows: 

§ 1.468A-0 Nuclear decommlaaioning 
coeU: table of contents. 


§1 4681^-5 Nuclear decommissiontng 
fund—miscellaneous provisions 

(a) • • • 

(3)* • • 

(ii) IDefuiition of administrative costs and 
expenses 


§ t 488 . 4-8 Effective date and traasittonal 
rules 

m m m • m 

(b) - • • 

(tl) Nuclear decommissioning fund 
qualiftcation requirements. 

Par. 3. Section 1.468A-l(bl(3) is 
revised to read as follows: 

§ 1.468A-1 Nuclear decommissioning 
costa: general rules. 


(3) The terras ‘‘nuclear 
decommissioning fund" and “qualified 
nuclear decommissioning fund" mean a 
fund that satisfies the requirements of 
§ 1.468A-5. The term “nonqualified 
decommissioning fund" means a fiind 
that does not satisfy those requirements. 
• • • • « 

St.468A-2 (Amended] 

Par. 4. Section 1.468A-2 (d)(2)(i) is 
amended by removing the reference 
“(a)(3)(ii)(A)" and adding “(a)(3)(ii)“ in 
its place. 

Par. 5. Section 1.468A-3 is amended 
as follows: 

1. The third sentence of paragraph 
(a)(1) is amended by remo^ng the 
reference “(a)(3)(ii)(A)" and adding 
*‘(a)(3)(ii)" in its place. 

2. Paragraph (hj(l)(iii) is revised. 

3. Paragraph (h)(2)(xii) is redesignated 
as (h)(2)(xv). 


4. Paragraphs (h}(2)(xii) and (xiii) are 
reserved, and paragraph (hj(2)(xiv) is 
added. 

5. Paragraph (i](l)(il) is redesignated 
(i)(l)(u)(A). 

6. Paragraph (i)(l)(ii)(B) is reserv^ed. 

7. The added and revised provisions 
read as follows* 

$ 1.46dA-3 Ruling anu)unt. 

* * • • • 

(hr • * 

(!)••• 

Except as provided by § 1.468A- 
5 (a)(l)(iv1 (rekding to certain 
unincorporated organizations that may 
be taxable as corporations), a request for 
a schedule of ruling amounts must not 
contain a request for a ruling on any 
other issue, whether the issue involves 
section 468A or another section of the 
Internal Revenue Code. 

m m m m m 

(2) - • • 

(xii) [Reserved.1 
(xiii) [Reserv'ed.l 

(xiv) If the request for a schedule of 
ruling amounts contains a request, 
pursuant to § 1.468A-5 (a)(l)(iv). that 
the Service rule whether an 
unincorporated organization through 
which the assets of the fund are 
invested is an association taxable as a 
corporation for federal tax purposes, a 
copy of the legal documents establishing 
or otherwise governing the organization. 
• * • • • 

(U* • • 

(!)•*• 

(ii)* * * 

(B) (Reserved) 

* * • • • 

Par, 6. Section 1.468A—4 is amended 
as follows: 

1. Paragraph (a) Is revised. 

2. Paragraph (b)(3) is revised. 

3. Paragraph (c)(4j is revised. 

4. Paragraph (d)(4) is removed. 

5. Paragraphs (d)(5) and (d)(6) are 
designated as (d)(4) and (d)(5). 
respectively. 

6. Newly designated paragraph 
(d)(5)(ii) is revised. 

7. The revised provisions read as 
follows: 

$ 1.46SA-4 Treatment of nuclear 
decommlaaioning fund. 

(a) fn genera/. A nuclear 
decommissioning fund is subject to tax 
on all of its modified gross income (as 
defined in paragraph (b) of this section). 
The rate of tax is 22 percent for taxable 
years beginning in calendar year 1994 or 
1995. 20 percent for taxable years 
beginning after December 31.1995, and 
the highest rate of tax specified by 
section 11(b) for other years. This tax is 
in lieu of any other tax that may be 
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imposed under subtitle A of the internal 
Revenue Code on the income earned by 
the assets of the nuclear 
decommissioning fund. 

(b) * • • 

(3) A deduction is allowed for the 
amount of an otherwise deductible loss 
that is sustained by the nuclear 
decommissioning fund in connection 
with the sale, exchange or worthlessness 
of any investment. A loss is otherwise 
deductible for purposes of this 
paragraph (b)(3) if such loss would be 
deductible by a corporation under 
section 165 (0 or Ig) and sections 
1211(a) and 1212(a). 

• • • • 

(€)••• 

(4) Other corporate taxes 
inapplicable. Although the modified 
gross income of a nuclear 
decommissioning fund is subject to tax 
at the rate specified by section 
4G8A(e)(2) and paragraph (a) of this 
section, a nuclear decommissioning 
fund is not subject to the other taxes 
imposed on corporations under subtitle 
A of tlie Internal Revenue Code. For 
example, a nuclear decommissioning 
fund is not subject to the alternative 
minimum tax imposed by section 55. 
the accumulated earnings tax imposed 
by seciion 531, the personal holding 
company lax impo^ by section 541. 
and the alternative tax imposed on a 
corporation under section 1201(a). 

(d) * • • 

(5) ‘ * 

(ii) The taxable income with respect 
to which the nuclear decommissioning 
fund’s status as a "large corporation** is 
measured is "modified gross income** 

(ns defined by paragraph (b) of this 
section). 

Par. 7. Sec tion 1.468A-5 is amended 
as follows: 

1. Paragraph (a)(l)(i)(B) is revised. 

2. Paragraph (aKlKbi) is removed. 

3. Paragraph (a)(lKv) is redesignated 
as (a)(l)(iii). 

4. Paragraph (a)(l)(iv) is revised. 

5. Paragraph (a)(3)(i)(C) is revised. 

. 6. Paragraph (a)(3)(ii) is revised. 

7. The added and revised provisions 
read as follows: 

§ 1.468A~5 Phiclear decommissioning fund 
qualification requirsmenta; prohibitions 
against self-dealing; disqualification of 
nuclear decommissioning fund; lermlnetlon 
of fuTKf upon substantiaf compistion of 
decommissioning. 

(a)* • • 

(!)••• 

(i)- * • 

(B) One or more funds that are to be 
used for the decommissioning of a 
nudear power plant and that do not 
qualify as nuclear decommissioning 


funds under this paragraph (a) can be 
established and maintained pursuant to 
a trust agreement that governs one or 
more nuclear decommissioning funds. 

• ft * • • 

(iv) If assets of a nuclear 
decommissioning fund are (or will be) 
invested through an unincx^rporated 
organization, within the meaning of 
§ 301.7701-2 of this chapter, the 
Internal Revenue Service will rule, if 
requested; whether the organization is 
an association taxable as a corporation 
for federal tax purposes. A request for a 
ruling may be made by the electing 
taxpayer as part of its request for a 
schedule of ruling amounts. 

ft ft • ft ft 

(3)* • • 

(!)••• 

(C) To the extent that the assets of the 
nuclear decommissioning fund are not 
cnirrently required for the purposes 
described in paragraph (a)(3)(i) (A) or 
(B) of this section, to make investments. 

(ii) Definition of administrative costs 
and expenses. For purposes of 
paragraph (a)(3)(i) of this section, the 
term '’administrative costs and other 
incidental expenses of a nuclear 
decommissioning fund** means all 
ordinary and necessary expenses 
incurred in connection with the 
operation of the nudear 
decommissioning fund. Such term 
includes the tax imposed by section 
468A(e)(2) and § 1.468A-4(a). any State 
or local tax imposed on the income or 
the assets of the fund, legal expenses, 
accounting expenses, actuarial expenses 
and trustee expenses. Such term does 
not include decommissioning costs. 
Such term also does not incite the 
excise tax imposed on the trustee or 
other disqualified person under section 
4951 or the reimbursement of any 
expenses incurred in connection with 
the assertion of such tax unless such 
expenses are considered reascmable and 
necessary under section 4951(dM2)(C) 
and it is determined that the trustee or 
other disqualified person is not liable 
for the excise tax. 

ft ft ft ft ft 

Par. 8. Section 1.468A-0 is amended 
by adding paragraph (bHll) to read as 
follows: 

§ 1.468A-8 Effective date and transitional 
rules. 


( 11 ) Nuclear decommissioning fund 
qualification requirements. For tax years 
beginning prior to January 1,1995, the 
Service will not assert that an 
unincorporated organization referred to 
in § 1.468A-5(a)(l)(iv). established prior 


to January 1,1993. through which the 
assets of a nuclear decommissioning 
fund are invested, is an association 
taxable as a corporation for federal tax 
purposes. 

PART 602-OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 9. The authority citation for part 
602 continues to read as follows: 

Authority: 26 IJ.S.C. 7805. 

Par. 10. Section 602.101(c) is 
amended by revising the entries for 
§ 1.468A-3 and § 1.468A-8 to read as 
follows: 

§ 602.101 OMB control numbart. 

ft ft ft • • 

(cj* • • 


CFR pan or saetton «nere tOenMied Currant OMB 


or desedbed coniroi t4o 

1 468A-3____ rs<&-42e9 

1.468A-8 . 1545-1269 


Michael P. Dolan, 

Acting Commissioner of Interna! Ftevenue 
Approved: December 14,1992. 

Alan Witensky. 

Deputy Assistant Secretary of the Treasury. 
IFR Doc. 92-3V057 Filed 12-29-92; 8:45 ami 
B4LLING cooe 


DEPARTMENT OF THE INTERIOR 
Minerala Management Service 

30 CFR Parts 218 and 230 
RIN 1010-AB58 

Offsetting tncofrecUy Reported 
Production Between Different Federal 
or Indian Leases (Cross-Lease Netting) 

AGENCY: Minerals Manogement Service 
(MMS), Interior. 

ACTION; Final rule, 

SUMMARY: The Royalty Management 
Program of the Minerals Management 
Service (MMS) is amending its 
regulations to allow payors to correct 
reporting errors under certain Ihnifed 
circumstances by offsetting production 
incorrectly reported and attributed to a 
Federal or Indian Tribal lease or leases 
against underreported production on a 
different Federal or Indian Tribal lease 
or leases to which it should have been 
attributed (hereafter referred to as 
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‘‘cross-lease netting'*). The rulemaking, 
under specified conditions, allows 
cross-lease netting for purposes of 
determining whether an underpayment 
exists on which interest is owed on any 
Federal or Indian tribal mineral lease or 
leases. Also, the rulemaking allows 
cross-lease netting for purposes of 
determining whether an overpayment 
exists on a Federal offshore mineral 
lease or leases which Is subject to the 
filing and reporting requirements of 
section 10 of the Outer Continental 
Shelf Lands Act of 1953. 

EFFECTIVE DATE: February 1.1993, 

FOR FURTHER INFORyATION CONTACT: 
Dennis C. Whitcomb. Chief. Rules and 
Procedures Branch at (303) 231-3432. 
SUPPLEMENTARY INFORMATION: The 
principal authors of this final rule are 
Mr. Donald T. Sant, Deputy Associate 
Director for Valuation and Audit, Mr. 
Peter Schaumberg and Mr. Geoffrey 
Heath, Office of the Solicitor, 
Washington, DC 

I. Background 

Under the laws, regulations, and lease 
terms govern ins the leasing of Federal 
and Indian lands and the Outer 
Continental Shelf (OCS) idr mineral 

roduction, royalty is due and reported 

ased on the particular lease from 
which oil, gas. or other minerals are 
produced. See, e.g., the Mineral Leasing 
Act of 1920, as amended (MLA), 30 
U.S.C 181. et seq.; the Outer 
Continental Shelf Lands Act of 1953, as 
amended (OCSLA), 43 U.S.C 1331, et 
seq.; the Mineral Leasing Act for 
Acquired Lands. 30 U.S.C 351. et seq.; 
the Geothermal Steam Act of 1970,30 
U.S.C 1001, et seq.; the Act of March 3, 
1909, 25 U.S.C 396: the Act of May 11. 
1938, 25 U.S.C 396a, et seq.; and 
regulations at 30 CFR parts 202, 206. 
210, 212, 216, and 218, and 25 CFR 
parts 211 and 212. 

Under statutes and regulations. MMS 
assesses interest on late payments and 
underpayments of royalties fiv lease 
production. See section 111(a) of the 
Federal Oil and Gas Royalty 
Management Act of 1982 (POGRMA), 30 
U.S.C. 1721(a). and regulations at 30 
CFR 2ia54, 218 . 102 . 218.150(d). 
218.202, and 218.302. If a royalty 
payment is attributed to production 
from a different lease when pa 3 nnent is 
initially made, and therefore reported as 
paid for the incorrect lease, a later 
correction to reduce the reported royalty 
for the incorrect lease and increase the 
royalty paid on the correct lease has 
ordinarily resulted in an assessment for 
kte-payment interest due on the 
originally underpaid leese. The 
assessments are issued through the 


MMS^ Auditing and Financial System 
(AFS) exception processing. Similar 
corrections made as a result of an MMS 
audit have also resulted in an 
assessment for late-payment interest due 
for the lease for which the royalty 
should have been reported. 

in the case of offshore leases, an 
additional requirement is involved. 
Under section lOfa) of the OCSLA, 43 
U.S.C 1339(a), no refund or credit for 
an overpayment of royalty for an 
offshore lease may be made unless such 
refund or credit is requested within 2 
years of the date the payment is made 
and certain procedural requirements are 
followed. Correction of errors such as 
those previously described involves 
such a credit for the lease for which the 
royalty was initially and incorrectly 
reported as paid. Therefore, such 
corrections are subject to section lO’s 
procedural requirements and the 
allowed 2-year period. 

Because royafty obligations are 
determined on a lease basis, an 
overpayment under one lease does not 
negate the existence of an 
underpayment under another lease for 
purposes of determining late-payment 
interest owed for the underpaid lease. 
Similarly, in the context of OCSLA 
section 10. an underpayment under one 
offshore leese does not negate the 
existence of an overpayment under 
another lease for purposes of submitting 
required requests for refund or credit 
under OCSLA section 10(a). 

The Interior Board of Lwd Appeals 
(IBLA) has consistently upheld this 
principle in both contexts. 
Overpayments and underpayments for 
different production months within a 
single lease accotmt will be offset 
during an audit by MMS or other 
authorized audit agencies to determine 
underpaid amounts on which late- 
payment interest is due or overpaid 
amounts for which a request for refund 
or credit must be submitted under 
(XISLA section 10. See Shelf Oil Co., 80 
IBLA 634 (1981). However. IBLA has 
consistently held, in cases involving 
both late-payment interest calculations 
and required refund or credit requests 
under OCSLA section 10, that such 
offsetting may only occur within a 
single leese account during an audit 
period, and not between leases. Under 
existing MMS procedures, offsetting of 
overpa 3 nDents and underpayments 
between leases is not permitted (except 
where both leases are included in the 
same unitization or communitization 
agreement). In the late-payment interest 
context, see Mesa Petroleum Co., 108 
IBLA 149 fl989): Meso Petroleum Co., 
Ill IBLA 201 (1989); FMPC^fofr/tg 
Co., Ill IBLA 377 (1989); and Mesa 


Operating Limited Partnership, No. 

IBLA 87-753 (Order issued June 13, 
1990). In the (^SLA section 10 context, 
see Sun Exploration and Production 
Co., 106 IBLA 300 (1989); Union Oil Co. 
of California, 110 IBLA 62 (1989); 
Chevron USA, Inc., Ill IBLA 92 (1989): 
and Uniojf Exploration Partners, Ltd., 
113 IBLA 186 (1990). 

Allowing offsetting of overpayments 
and underpayments between leases as a 
matter of course and on the initiative of 
the lessee or royalty payor is not feasible 
given the more than 20.000 leases, many 
of which have multiple payors, which 
MMS administers. Permitting offsetting 
on that basis effectively would require 
a review of ail of that payor’s leases (in 
the case of requests for refund or credit 
under OCSLA section 10. all of the 
payor’s OCS leases), at least for the 
production month for which the offset 
is claimed, before an offset could be 
allowed. Otherwise, there would be no 
way of ascertaining whether the payor 
in fact was averp>aid or underpaid, and 
the system would be subject to the 
payor's arbitrary selectivity. Such a 
reconciliation capability is not possible. 

Moreover, allowing offsetting between 
leases as a matter of course could have 
substantial effects on ultimate recipients 
of royalty revenue from different 
categories of leases tinder established 
permanent indefinite appropriations. 

For example, under the MLA. each State 
receives 50 percent of royalties and 
other lease revenues (90 percent for 
Alaska) from leases on the Federal 
public domain within its boundaries. 

See 30 U.S.C 191. Coastal States receive 
27 percent of revenues from certain 
offshore leases located within the zone 
defined and governed by section 8(g) of 
OCSL.A, 43 U.S.C 1337(g) (the ‘’8(g) 
zone”). Other recipients receive various 
portions of revenues from leases issued 
under other laws; e.g., the Mineral 
Leasing Act for Acquired Lands. See 30 
U.S.C. 355. Allowing offsetting between 
leases without restriction as a matter of 
course may affect the distribution of 
royalty revenues to the proper 
re^ients. 

Tne MMS recognizes, however, that 
because many royalty payors report and 
pay for hundreds and sometimes 
thousands of leases, some situations 
arise in which a royalty payment which 
is otherwise correct and timely is 
incorrectly reported as attributed to 
production from one lease, when it 
should have been reported as attributed 
to production from a different lease. For 
example, a lessee may receive from an 
operator incorrect allocation figures for 
production from adjacent OCS leases 
which Is commingled into a common 
pipeline, where the total volume of 
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production is correct and royalty is 
timely paid thereon; and subsequently 
corrections are submitted to revise the 
allocation of that total between the 
individual leases. 

As another example, a royalty payor 
may inadvertently invert digits in the 
lease number for which roydty is being 
reported, but otherwise pay the royalty 
correctly and timely. If the incorrect 
lease number is in fact the number of 
another valid lease, the royalty report 
may clear the AFS system edits and the 
error be discovered only upon later 
checks or review. 

These examples may occur under 
circumstances where the lessor/royalty 
ov^mer is the same for the leases 
involved and the total royalty 
distribution to recipients of permanent 
indehnite appropriations is the same 
regardless of which lease the royalty 
payment is attributed to. In other words, 
the leases involved are within the same 
State in the case of onshore MLA leases 
(or are in the same county in the case 
of some leases on acquired lands), or are 
on the OCS (and. if vdthin the 8(g) zone, 
are within the 6(g) zone and are offshore 
of the same coastal state), or are owned 
by the same Indian lessor. These 
examples may occur in the context of 
determining underpayments on which 
late-payment interest is due or 
determining overpayments for which a 
request for refund or credit must be 
submitted under (XSLA section 10. 

These and other examples which 
could be cited have certain common 
characteristics which distinguish them 
from most royalty payment deficiencies. 
First, the mistake is in the nature of a 
reporting error rather than a 
substantively incorrect royalty payment 
or an untimely royalty payment in the 
first instance. Second, mere is no 
ultimate loss of time value of money to 
the lessor when the reporting error is 
corrected. In addition, one error is the 
common source of both the 
overpayment and the underpayment for 
the respective leases. Moreover, there is 
no ultimate effect on the distribution of 
royalty revenues under permanent 
indefinite appropriations established by 
law; thus, there is no time value of 
money loss to these recipients either. 
Finally, the circumstances are such that 
the nature of the error can be proven by 
reliable documentary evidence. Thus, 
after correcting the reporting error, 
affected parties would be in-the same 
financial position as if the error had not 
been committed. Under these 
circumstances. MMS does not believe 
that assessing late<payment charges for 
the underpaid lease, or disallowing a 
refund or credit, is justified. 


The MMS therefore is amending the 

X Nations to allow royalty payors to 
t royalty overpayments for a lease 
or leases against underpayments for a 
different lease or leases, for purposes of 
determining the size of an 
underpayment on which late-payment 
interest is due, under limited conditions 
descnibed in the next section of this 
preamble. Similarly. MMS is amending 
the regulations to allow payors to offset 
royalty underpayments for an onshore 
lease or leases against overpayments for 
a different offshore lease or leases, for 
purposes of determining whether and to 
what extent an overpaj^ent exists for 
w'hich a refund or credit must be 
requested, under similar, limited 
conditions described below. (Allowed 
offsetting is referred to as **cross-Iease 
netting'* in both contexts). Cross-lease 
netting will be allowed only under the 
specihed conditions. In all other 
situations, the law as established by the 
previously cited IBLA decisions will 
remain unchanged. 

n. Comments on Proposed Rule 

The proposed rulemaking (56 FR 
31861. July 12,1991) provided for a 60- 
day public comment period, which 
ended September 10,1991. The public 
comment period was subsequently 
extended (56 FR 46396. September 12. 
1991) to September 30,1991. Seventeen 
commenters submitted written 
comments during this period. The 
comments are addressed in this section. 

Ceneml Comments 

(a) Some commenters requested that 
MMS state in the preamble of the 
rulemaking that the cross-lease netting 
procedure is only voluntary and does 
not diminish any of the other rights of 
lessees to eHect offsets within leases 
under existing law. These commenters 
stated that the rule should be seen as an 
option for the lessee to minimize the 
unfair imposition of late-payment 
penalties and to streamline offshore 
royalty reporting. In their view, it 
should not be a requirement. 

Response: The rule as adopted 
operates to the lessee's benent. If the 
lessee does not wish to avail itself of the 
rule's advantages, it is not required to 
do so. The rule therefore is already 
"voluntary." The rule does not govern 
and does not purport to address issues 
regarding offsets within a single lease 
account. 

(b) The proposed rulemaking applied 
to all Federal leases and to all Indian 
leases. In the proposed rulemaking. 
MMS requested comments on whether 
Indian tribal and/or allotted leases 
should be excluded from the 
rulemaking. Several commenters from 


industry objected to excludi^ Indian 
leases ^m the rulemaking. They argued 
that harmless errors should be corrected 
on Indian leases as contemplated by the 
proposed rule. One commenter stated 
that there are tribes and Individual 
allottees owning numerous leases where 
the rule could apply and offer fairness 
and cost-effectiveness. On the other 
hand, a commenter from an Indian tribe 
objected to the rule stating that lease 
contracts between tribes and the 
companies create an independent 
property interest. They argued that 
failure to maintain separate lease 
accountability would result in the 
taking of the Tribe's property interest. 

Response: The MMS has reviewed all 
comments and believes that there is no 
basis to exclude Indian tribal leases in 
the rulemaking. Indian allotted leases 
are excluded from the final rulemaking 
because there are minimal cases where 
the individual allottee (lessor) (or the 
proportion of interests held by more 
than one individual allottee] is the same 
for the leases involved. On the other 
hand, like Federal leases. MMS believes 
there will be cases where the Indian 
tribe (lessor) is the same for the leases 
involved. The rule should apply to all 
Federal and Indian tribal leases, since 
under the criteria in the rulemaking, 
there would be no harm to the lessor. 

(c) Several commenters recommended 
that the rulemaking be expanded to 
cover lease rental payments. They argue 
that reporting errors can occur for rental 
payments and should be covered under 
the cross-lease netting rulemaking. 

Response: The MMS does not agree 
with ihe recommendation. The scope of 
the rulemaking is limited to reporting 
errors covering production. Failure to 
pay rental due may result in termination 
of a lease, and the rental requirements 
must be strictly construed. 

(d) One commenter supported the rule 
and recommended that the rule be 

lied retroactively. 
esponse: The MMS is not making 
this rule effective retroactively. 

However, there are many open cases 
which involve this issue and MMS will 
apply the policy adopted in this rule as 
necessary, 

(e) One commenter requested that the 
rule be expanded to include value/price 
differences. 

Response: The rule does not require 
that the royalty value of the volume 
erroneously attributed to an incorrect 
lease be the same under the correct lease 
as it originally was reported under the 
incorrect lease. For example, as a result 
of the same reporting error which 
caused the pr^uction to be attributed 
to the wrong lease, an incorrect price 
similarly may have been appliea if 
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production from the two leases was 
subject to different prices under a sales 
contract. However, any deficiency owed 
when the volume is reported for the 
correct lease will be subject to late 
payment interest assessments under 
existing law and regulations. 

(f) Several comm enters argued that 
KIMS needs to recognize that special 
problems can occur relative to unit or 
communitization allocations or 
adjustments that may involve different 
payors, different leases, and unequal 
volumes. Where the payor can prove 
that adjustments need to be made and 
that there would be no harm to the 
lessor, MMS should be able to approve 
these net adjustments on a case-by-case 
basis. The regulations should be revised 
to include such a provision. 

Response: Offset of overpayments and 
underpayments between leases where 
the leases involved in the adjustment 
are included In the same unitization or 
communitization agreement are already 
permitted under existing MMS 
procedures. 

(g) Some state representatives argued 
that MMS has only Imposed erroneous 
reporting assessments for errors that 
prevent timely distribution of royalty 
reveniies. The reporting errors that 
MMS would allow for purposes of cross¬ 
lease netting do not fall within this 
category. Thus, they concluded that the 
cross-lease netting rule will encourage, 
rather than discourage incorrect 
reporting. 

Response: The MMS disagrees with 
the comments. Payors making cross¬ 
lease netting corrections will be subject 
to late Of erroneous reporting 
assessments under 30 CFR 218.42(d). 

Specific Comments 

(a) In the preamble to the proposed 
rule, MMS stated with respe^ to 
proposed § 218.42fb); 'Therefore, cross- 
lease netting would be allowed only 
under all the followong conditions 
• • 56 FR 31892. Several 

commenters recommended that MMS 
make it clear that cross-lease netting 
would be allowed if all of the following 
conditions are met. 

Response: The MMS agrees with the 
comment, and it is MMS* intent to allow 
cross-lease netting in all situations 
where all the conditions listed in the 
rule are met. 

|b) Several commenters requested 
MMS to modify 30 CFR 218.42(b) and 
230.51(b) regarding the requirement that 
an error resiling in the wrong payment 
between two leases must be in the same 
production month. The commenters 
argued that ro>iilty attributable to 
production from one lease may be 
inadvertently applied to another lease 


and mistakenly to another production 
month. The rule as proposed would 
prohibit the netting out of these errors, 
when in fact, It is the same kind of 
harmless error that may be corrected 
under the rulemaking if the right month 
were used. Th^ contend that the 
proposed restriction to use only the 
same production month limits'the 
usefulness of the cross-lease netting 
procedure for harmless errors. 

Response: The MMS agrees with the 
comment The rule has been changed 
accordingly. 

(c) Some commenters requested that 
MMS clarify § 218.42(b)0) and 

§ 230.51(b)(3) regarding the requirement 
that the peyor submit production 
reports and other documentary evidence 
pertaining to the reporting error 
involving specifk: production. To avoid 
unnecessary administration, the 
commenter suggested that the 
requirement should be that additional 
documentation be required only on 
request by MMS where errors cannot be 
readily substantiated by the data 
submitted. 

Response: The MMS believes that the 
burden of proof roust be on the payor to 
substantiate the reporting error and 
assure that any correction qualifies 
under the cross-leese netting procedure. 
Therefore, information must 1^ 
provided to MMS to verify the reporting 
error at the lime of the request for the 
adjustment. 

(d) One commenter contended that for 
onshore leases, the requirement that the 
ultimate lecipienf of royalty revenues be 
the same where cross-lease netting is 
contemplated unduly limits the b^effts 
of the proposed rule and should be 
eliminated in 30 CFR 218.42(b)(5) and 
230.51(b)(5). It argued that tire redpient 
is paid by the Federal Government on a 
periodic, lump-sum basis and the 
limitation is not necessary because of no 
haimful effect. 

Response: The MMS disagrees with 
the comments. Revenues from onshore 
leases are distributed to designated 
recipients on a monthly basis. Cross¬ 
lease netting in situations involving 
different recipients or permanent 
definite appropriations plainly would 
change the disbursement of revenues 
under those appropriations. In addition, 
under current law, late-payment interest 
paid by lessees is paid to the same 
recipients as the principal royalty 
revenues. 30 U.S.C 191, as amended 
(public domain leases), 30 U.S.C. 191a 
(all other leases). The MMS believes that 
as a matter of policy, if one redpient has 
been deprived of funds, which it 
otherwise would have received earlier, 
because of a reporting error which 
caused an underpayment with respect to 


the lease for which the production 
should have been reported, it is 
appropriate to continue to require the 
payor to pay late-paj^ent interest, as 
provided under existing law and rules, 
which is then shared proportionately 
with that recipient. 

(e) Some commenters recommended 
that the requirement to have MMS 
approval before effecting an ofl^ for a 
reporting error be eliminated in 30 C3FR 
230.51(b). The commenter argued that 
through new accounting codes, any 
correction on the Report of Sales and 
Royalty Remittancre—Oil and Gas (Fcmn 
MMS-2014) could be rejreiled and 
tracked to assure proper internal 
control. The payor would still be 
required to maintain suihcient 
documentation to support the 
adjustment which could be verihed 
periodically through MMS audit. 

Response: The MMS disagrees with 
the comments. The MKIS does not want 
to add this verification function to the 
audit funcition because of the volume of 
transactions being reported each month. 
Companies should be required to submit 
documentation of erroneous reporting at 
the time of correction of the reports. 
Prior approval of the adjustments will 
assure effective internal control, and is 
not overly burdensome to the payor. 

(0 One commenter suggested that if 
prior approval is required as stated in 30 
CFR 230.51(b). then MMS should make 
a commitment to respond within 60-90 
days from receipt of the request for 
authorization for cross-lease notting. 

The commenter stated that timely action 
is important in considering the impact 
of the accruing lale-payment interest 
expense. 

Response: The MMS agrees that the 
review of the request for cross-lease 
netting should be timely. The MMS 
review should be completed within 90 
days if the documentation submitted for 
approval is complete. When a cross¬ 
lease netting request meets all of the 
criteria of this rulemaking, late-payment 
interest will Ire assessed only on any net 
underpayment. However, if cross-lease 
netting l^ween offshore leases results 
in a net overpayment on a lease, a 
refund or credit of the net amount is 
subject to OCSLA section 10 
reouirements which cannot be waived. 

(g) One commenter objected to the 
requirement that reporting errors must 
result in equal volumes between (eases 
in 30 CFR 218.42(bKl) and 230.5Kb)(l). 
They argue that the sections recognize 
and accept that vtluation may be 
different, therefore, vohnae ciifferences 
sliould also be acceptahia when all other 
conditions are met and there is no harm 
caused by the cross-lease netting 
adjustment. 
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Response: The MMS disagrees with 
the comment. The requirement remains 
that the total volume erroneously 
reported on the incorrect leasels) must 
equal the total volume attributed to the 
correct ieas8(s) in the crossdease netting 
adjustment, such that the payor can 
demonstrate that the initial 
underreporting and overreporting 
resulted from the same error. The 
rulemaking is amended to clarify that 
several leases can be involved in a 
cross-lease adjustment if all the other 
conditions are met. 

(h) Several commenters objected to 
the requirement that the payor be the 
same for leases involved in the cross¬ 
lease netting adjustment under 30 CFR 
218.42(bK2) and 230.51(b)(2). They 
contend that whether or not the 
payments were by the same payor 
should not be a controlling factor if 
there is.no harm to the lessor. 

Response: The MMS disagrees with 
the comments. The cross-lease netting 
requirements are intended to cover 
reporting errors by one payor. 
Adjustments between payors are not 
reporting errors which should be 
reconciled by MMS. To expand the 
requirements to cover adjustments 
between multiple payors is beyond the 
scope and purpose of the rulemaking. 

IH. Summary and Discussion of Final 
Rule 

(al For Calculation of Late-Paywent 
interest 

The MMS final rule will add a new' 
provision to the regulations at 30 CFR 
part 218. to be designated 30 CFR 
216.42. which allows cross-lease netting 
for purposes of determining an 
underpayment upon w'hich late- 
payment interest is due. under certain 
conditions where the payor can 
demonstrate a plain reporting error 
which does not result in any ultimate 
loss of time value of money to a Federal 
or Indian lessor and which has no 
consequence for the ultimate recipients 
of royalty revenues. Therefore, cross¬ 
lease netting will be allowed only if all 
of the following conditions are met: 

(1) The error results from attributing 
and reporting an equal volume of 
production produced form a lease or 
leases during a particular production 
month to a different lease or leases from 
which it was not produced for that same 
or another productioc month. This 
condition is necessary to ensure that 
offsetting will be allowed only when a 
genuine reporting error nas occurred, as 
opposed to an ordinary royalty 
underpayment If unrelated volumes of 
production from different leases could 
be offset, particularly if different 


production months were involved, there 
would be no practical way to verify that 
only a reporting error of the type 
described is involved or to limit allowed 
offsets to situations involving such 
reporting errors. There would be 
nothing to prevent a lessee or payor 
from using many royalty overpayments 
as offsets against other unrelated royalty 
underpayments on other leases and 
manipulating corrections to its reports 
to avoid interest liability. 

This condition does not require that 
the same value of production be 
involved when the production is re¬ 
attributed to the correct lease or leases. 
Ascribing a particular volume of 
production to the wrong lease or leases 
may result in a royalty value under that 
lease or leases which is different from 
the correct royalty value when the 
production is reported under the correr:t 
lease or leases. If the royalty attributable 
to the value of production as reported 
under the wrong lease or leases is 
greater than the royalty attributable to 
the value of production under the 
correct lease or leases, the lessor has not 
suffered any loss of time value. (The 
difference is an overpayment which 
may be credited or refunded, but subject 
to OCSLA section 10 limitations for 
offshore leases.) If the royalty 
attributable to the value of production 
under the wrong lease or leases is less 
than the royalty attributable to the value 
of production under the correct lease or 
leases, the lessee or payor owes the 
difference as additional royalty, plus 
appropriate late-payment interest on 
that royalty difference. 

(2) Tne payor is the same for the 
production attributable to the leases 
involved. This condition is necessary 
for practical administration. While an 
allocation error by a pipeline operator, 
for example, could result in 
overreporting production on a iease(s) 
and underreporting an equal volume of 
production on another iease(s) which 
has a different payor and where all other 
necessary conditions are met. MMS 
believes this is not a reporting error 
which should be reconciled by MMS. 

(3) The payor submits production 
reports pipeline allocation reports, or 
other similar documentary evidence 
pertaining to the specific production 
involved which verifies the correct 
production information. This condition 
is necessary to limit allowed offsets to 
the type of reporting error situations 
previously described by requiring 
reliable documentary evidence which 
demonstrates the reporting error. In the 
absence of this requirement, a payor 
easily could manipulate corrections to 
royalty reports and claim that some 
portion of an overpayment on a 


particular lease was due to misreporting 
production which should have bwn 
reported on an underpaid lease, when in 
fact that was not the case. 

(4) The lessor is the same for the 
leases involved (in the case of Indian 
tribal leases, the same tribe is the lessor 
of both leases). This requirement is 
necessary to ensure that offsetting is not 
permitted where one lessor has had the 
advantage of the time value of the 
overpayment on the wrong lease while 
a different lessor has lost the time value 
of the underpayment on the correct 
lease. In such situations, the payor 
should be required to pay appropriate 
late-payment interest to the lessor who 
should have had the benefit of the funds 
had the error not occurred and the 
royalty payment been made correctly. 

(5) The ultimate recipients of royalty- 
revenues under permanent indefinite 
appropriations are the same for. and 
receive the same percentage of revenue 
from, the leases involved. The 
permanent indefinite appropriations 
referred to include the States* 50 percent 
share (90 percent for Alaska) of royalties 
from onshore MLA leases under 30 
U.S.C. 191; coastal States* 27 percent 
share of royalties from offshore leases 
within the 8(g) zone under 43 U.S.C. 
1337(g); counties* 25 percent share of 
royalties from leases on acquired 
national grasslands under 30 U.S.C. 355 
(incorporating the formula of 7 U.S.C. 
1012) (as one example of payments 
made to States or counties from 
royalties from leases of acquired land 
u.nder 30 U.S.C. 355. incorporating the 
formula applicable to the particular 
category of acquired land); and the 
States* 90 percent share of royalties from 
leases on State selected lands under 43 
U.S.C. 852(a)(4) (as one example of 
payments made under certain 
specialized statutes providing for 
mineral leasing of a particular category- 
of lands). While interest on late- 
payments or underpayments of royalty 
is owed to the lessor (the United States 
or an Indian tribe), not to a derivative 
recipient of royalty revenues under a 
permanent indefinite appropriation who 
does not own a property interest in the 
lease, this condition is appropriate to 
avoid an analogous inequity to the 
ultimate recipients of royalty revenues. 
Particularly since late-payment interest 
is shared with the ultimate recipient of 
royalty revenue in the same proportion 
as the principal royalties (see 30 U.S.C. 
191 and Pub. L. 100-524, section 7.102 
Stat. 2607, 30 U.S.C. 191a). if the 
misreporting of production between 
different leases resulted in a delay in 
receipt of revenues by the correct 
recipient, it is appropriate to prohibit 
cross-lease netting in that ciraimstance. 
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It is the payor's burden to show by 
satisfactory documentation that each of 
these conditions has been met. A payor 
may make that showing either through 
the adm inistrative appeals procedure of 
30 CFR part 290 after receiving an 
invoice for late-payraent interest due» or 
may submit such documentation to 
MMS informally to avoid unnecessary 
clogging of the appeals process where 
there is no real necessity for a written 
decision by the MMS Director. In either 
case, if the documentation submitted is 
sufficient, the late-payment interest 
assessment will be canceled. 

The hnal rule applies to all Federal 
leases, onshore and offshore, and to all 
Indian tribal leases, for all minerals (oil. 
gas, coal, other solid minerals, and 
geothermal steam). As a matter of 
conforming amendments, MMS is 
amending the existing provisions at 30 
CFR 218.54. 218.102, 218.150. 218.202, 
and 218.302 to reference the new 
regulation. 

(b) Calculation of Overpayments Under 
Offshore Leases Subject to OCSLA 
Section 10 Credit or Refund Requests 
and 2-Year Allowed Period 

Consistent with cross-lease netting for 
iate-payment interest piloses (see 
section 11(a) above of this preamble), 
MMS is also amending the regulations 
to allow cross-lease netting in limited 
circumstances for purposes of 
determining whether overpayments 
exist on offshore leases that are subject 
to the fihng and reporting requirements 
of CXDSLA section 10. 

The MMS is requiring that the same 
general requirements for cross-lease 
netting apply for OCSLA section 10 
purposes as are required for late- 
payment interest pujmoses. Similar to 
the conditions identined for late- 
pa 3 ment interest purposes, conditions 
identihed for OCSLA section 10 
purposes are intended to restrict 
allowable cross-lease netting to 
situations where the payor can 
demonstrate a plain reporting error, 
rather than an overpayment which must 
be balanced by granting a refund or 
credit, and where the correction does 
not result in any ultimate loss of the 
time value of money to the Federal 
lessor and which has no consequence 
for any ultimate recipient of royalty 
revenues. Thus, both of the mineral 
leases must be outside the 8(g) zone, or 
if they are in the 8(g) zone, they roust 
be offshore of the same coas tal S tate. 

Under the final rule at 30 CFR 230.51. 
cross-lease netting for CX^SLA section 10 
purposes will be flowed only upon the 
payor's submission of a written request 
to MMS for its approval for the payment 
offset. The payor will be required to 


provide adequate documentation to 
show that all the following conditions 
have been met before MMS will allow 
cross-lease netting; 

(1) The error results from attributing 
and reporting an equal volume of 
production produced from a lease or 
leases during a particular production 
month to a cQfferent lease or leases from 
which it was not produced for that same 
or another production month. This 
condition is necessary for reasons 
similar to those for the identical 
condition for offsetting in the late- 
payment interest context emlained 
above, i.e., to ensure that oflfeetting will 
be allowed only when a genuine 
reporting error has occurred, as opposed 
to an ordinary royalty overpayment for 
which a request for refund and the 
prescribed procedures are required 
under OCSLA section 10. If unrelated 
volumes of production frtim different 
leases could be offset, particularly if 
different production months were 
involved, there would be no practical 
way to veri^ that only a reporting error 
of the type described is involved or to 
limit allowed offsets to situations 
involving such reporting errors. There 
would be nothing to prevent a lessee or 
payor from using many royalty 
underpayments as offsets against other 
unrelated royalty overpayments on 
other leases and manipulating 
corrections to its reports to avoid having 
to submit requests for refund or credit. 

This condition again would not 
require that the same value of 
production be involved when the 
production is reattributed to the correct 
lease. If the royalty attributable to the 
production as reported under the wrong 
lease is mater than the royalty 
attribut^le to the production under the 
correct lease, the payor has not made an 
excess payment for which a refund or 
credit would be appropriate to the 
extent of the royalty owed under the 
correct lease. The difference is an 
overpayment which may be credited or 
refunded; however, the section 10 
requirements would apply to that 
increment. If the royalty as reported 
under the wrong lease is less than the 
royalty reported under the correct lease, 
the lessee or payor would owe the 
difference as additional royalty, plus 
appropriate late-payment interest on the 
royalty difference. The entire royalty 
attributed to the wrong lease would be 
offset and no OCSLA section 10 
requirements would apply. 

(2) The payor is the same for the 
production attributable to the leases 
involved. This condition is necessary 
for practical administration for reasons 
similar to those for the identical 


condition explained above in the late- 
payment interest context. 

(3) The payor submits production 
reports, pipeline allocation reports, or 
other similar documentary evidence 
pertaining to the specific production 
involved which verifies the correct 
production information. This condition 
is necessary to limit allowed offsets to 
the type of reporting error situations 
previously described by requiring 
reliable documentary evidence \vhich 
demonstrates the reporting error. In the 
absence of this requirement, a payor 
easily could manipulate corrections to 
royalty reports and claim that some 
portion of an overpayment on a 
particular lease was due to misreporting 
production which should have been 
reported on an underpaid lease, when in 
fact that was not the case, and thereby 
effectively nullify the OCSLA section 10 
reouirements. 

(4) In the case of leases which are 
within the zone defined and governed 
by section 8(g) of the OCSLA, as 
amended, 43 U.S.C. 1337(g), the leases 
are located off the coast of the same 
State. (There is no necessity for an 
express condition that the lessor is the 
same for both leases in this context; the 
United States is the lessor for all leases 
on the OCS.) This condition is necessary 
for reasons similar to those in the late- 
payment interest context. See paragraph 
111(a)(5) above of this preamble. It 
ensures that the ultimate recipients of 
royalty revenues under CX^LA section 
8(^'s permanent indefinite 
appropriation are the same for both 
leases. All coastal States receive the 
same share. 27 percent, under section 
8(g) uniformly. It is appropriate to 
prohibit cross-lease netting where 
different coastal States are involved to 
avoid inequity to the ultimate recipient 
of a portion of the royalty revenues. 

If MMS approves a payor's request for 
a payment offset, the payor is required 
to submit an adjusting royalty report 
(Form MMS-2014) to correct its 
reporting to MMS’ AFS. Royalties 
attributed to an incorrect lease under 
the conditions specified above and for 
which offset is approved by MMS are 
not, under the final rule, subject to the 
filing and reporting requirements of 
(X)SLA section 10. 

(c) Other Matters 

The submission of false production 
data or other evidence in an attempt to 
improperly invoke the exception set 
forth in the final regulations at 30 CFR 
218.42 and 230.51, to avoid requesting 
a refund or credit as required by section 
10 of CXISLA, or to avoid payment of 
late-payment interest due, potentially 
could result in the assessment of a civil 
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cr criminal penalty for intentional 
violation under section 109(d) of 
FOGRMA, 30 U.S.C 1719(d). and 30 
CFR 241.51(b)(1)(a) or (iii). 

IV. PfXMredural Matters 

Executive Order 12291 and the 
Begulatory Flexibility Act 

This rulemaking may result in a loss 
of some revenue to royalty recioienls 
from interest charges currently billed 
and collected fmm payors on 
imdarpayments on a lease that could be 
offset against overpa^mients on a 
different lease under this rule. However, 
this rulemaking does not result in e 
major increase in costs for any Federal. 
State, or local government agency or any 
individual industry or have any adverse 
effects on competition, employment, or 
productivity. Accordingly, the 
Department of the Interior (Department) 
has determined that this rule is not a 
major rule under Executive Order 12291 
and certifies that this document will not 
have a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C 601 8t seq). 

Executive Order 12630 

The Department certifies that the rule 
does not represent a governmental 
action capaole of interference with 
constitutionally protected property 
rights. Thus, a Takings Implication 
Assessment need not be prepared 
pursuant to Executive Older 12630. 
**Ck>vemm6nt Action and Interference 
with Constitutionally Protected Property 
Rights.” 

Executive Order 12778 

The Department has certified to the 
Office of Management and Budget that 
these final regulations meet the 
applicable standards provided in 
sections 2(a) and 2(b)(2) of Executive 
Order 12778. 

Paperwork Beduction Act of 1980 

The collection of information 
contained in this rule on Forms MMS- 
2014 and MMS-4054 has been approved 
by the Office of Management and 
Budget under 44 U.S.C 3501 et seq. and 
assigned clearance numbers 1010-0022 
and 1010-0040. 

National Environmental Policy Act of 
1969 

It is hereby determined that this 
rulemaking does not constitute a major 
Federal action significantly affecting the 
Quality of the human environment; 
therefore, a detailed statement pursuant 
to section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)] is not required. 


List of Subjects in 30 CFR Parts 218 and 
230 

Coal. Continental shelf. Electronic 
funds transfers, Geothermal energy. 
Government contracts, Indian lands. 
Mineral royalties. NaUual gas. Penalties. 
Petroleum, Public lands-mineral 
resources. Reporting and recordkeeping 
requirements. 

Dated: August 19.1992. 

Daniel Talbot. 

Deputy Assistant Secretary, Land and 
Minemls Management 

For the reasons set out in the 
preamble. 30 CFR parts 218 and 230 are 
amended as set foilh below: 

PART 210-COLLE(rnON OF 
ROYALTIES. RENTALS. BONUSES 
AND OTHER MONIES DUE THE 
FEDERAL GOVERNMENT 

1. The authority citation for part 218 
continues to read as follows: 

Authority: S U.S.C 301 et seq.; 25 U.S.C 
396 et saq.; 25 U.S.C 396a et seq.; 25 U.S.C 
2101 et seq.; 30 U.S.C 181 et seq.; 30 U.S.C 
351 et seq ; 30 U.S.C 1001 et seq.; 30 U.S.C 
1701 et seq.; 31 U.S.C 9701; 43 U.S.C 1301 
et seq.; 43 U.S.C 1331 et seq.; and 43 US.C. 
1801 et seq. 

2. A new $ 218.42 is added under 
Subpart A—General Provisions, to reed 
as follows: 

1218.42 Croat l a te netting In calculation 
of fete-payment Intereet 

(a) Interest due from a payor on any 
underpayment for any F^eral mineral 
lease or leases (onshore or offshore) and 
on any Indian tribal mineral lease or 
leases for any production month shall 
not be reduc^ by offsetting against that 
underpayment any overpayment made 
by the payor on any other lease or 
leases, except as provided in paragraph 
(b) of this section. Interest due from a 
payor or any underpayment on any 
Indian allotted lease shall not be 
reduced by offsetting against any 
overpayment on any other Indian 
allotted lease under any circumstances. 

(b) Royalties attributed to production 
from a lease or leases which should 
have been attributed to production from 
a different lease or leases may be offset 
to determine whether and to what 
extent an underpa^ent exists on 
which interest is due if the following 
conditions are met: 

(1) The error results horn attributing 
and reporting an equal volume of 

f )roductiQn« produced fix>m a lease or 
eases during a particular production 
month, to a di^rsnt lease or leases from 
which it was not produced for the same 
or another produ^on month; 

(2) The payor is the same for the lease 
or leases to which production was 


attributed and the lease or leases to 
which it should have been attributed; 

(3) The payor submits production 
reports, pipeline allocation reports, or 
other similar documentary evidence 
pertaining to the specific production 
involved which verifies the correct 
production information; 

(4) The lessor is the same for the 
leases involved (in the case of Indian 
tribal leases, the same tribe is the 
lessor); and 

(5) The ultimate recipients of any 
royally or other lease revenues under 
any applicable permanent indefinite 
appropriations are the same for. and 
receive the same percentage of revenue 
from, the leases. 

(c) If MMS assesses late-pa>mient 
interest and the payor asserts that some 
or all of the interest assessed is not 
owed pursuant to the exception set forth 
in paragraph (b) of this section, the 
burden is on the payor to demonstrate 
that the exception applies in the specific 
drcumstances of the case. 

(d) The exception set forth in 
paragraph (b) of this section shall not 
operate to relieve any payor of liability 
imposed by statute or regulation for 
erroneous reporting. 

3. A new paragraph (e) is added to 

§ 218.54 under Subpart B —Oil and Gas, 
General, to read as follows: 

8218.54 Letepeymenu. 

« • • • ft 

(e) An overpayment on a lease or 
leases may be offset against an 
underpayment on a different lease or 
leases to determine a net underpayment 
on which interest is due pursuant to 
conditions specified in §218.42. 

4. A new paragraph (d) is added to 
§ 218.102 under Subparl C—Oil and 
Gas. Onshore, to read as follows: 

§218.102 Urts payment or underpeyment 
charges. 

ft ft * • • 

(d) An overpayment on a lease or 
leases may be offset against an 
underpayment on a different lease or 
leases to determine a net underpayment 
on which interest is due pursuant to 
conditions specified in § 218.42. 

5. A new paragraph (e) is added to 
§ 218.150 under Subpart D —Oil. Gas 
and Sulfur. Offshore, to read as follows: 

§218.150 Royaltlaa, net profit aharas. and 
rantai paymants. 

ft ft ft ft 

(e) An overpayment on a lease or 
leases, excluaing rental payments, may 
be offset against an underpayment on a 
different lease or leases to determine a 
net underpayment on which interest is 
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due pursuant to conditions specified in 
§218.42. 

6. A new paragraph (f) is added to 
§ 218.202 under Subpart E—Solid 
Minerals—General, to read as follows: 

§218.202 Late payment or underpayment 
charges. 

• • • • • 

(f) An overpayment on a lease or 
leases may be offset against an 
underpayment on a different lease or 
leases to determine a net underpayment 
on which interest is due pursuant to 
conditions specified in § 218.42. 

7. A new paragraph (f) is added to 

§ 218.302 under Subpart F—Geothermal 
Resources, to read as follows: 

§ 218.302 Late payment or underpayment 
charges. 

• # • * • 

(0 An overpayment on a lease or 
leases may be offset against an 
underpayment on a different lease or 
leases to determine a net underpayment 
on which interest is due pursuant to 
conditions specified in § 218.42. 

PART 230—RECOUPMENTS AND 
REFUNDS 

1. Part 230. previously reserved, is 
amended by revising the part heading as 
set forth above, the text to read as 
follows: 

Subpart A—Qer>aral Provisions 
Sec. 

230.51 Cross’lease netting in calculation of 
overpayments under section 10 of the 
OCSLA. 

Subpart B—Oil, Gas, and DCS Sulfur, 
General—[Reserved] 

Subpart C—Federal and Indian Oil— 
[Reserved] 

Subpart D—Federal and Indian Gas— 
[Reserved] 

Subpart E—Solid Minerals, General— 
[Reserved] 

Subpart F—Coal—[Reserved] 

Subpart G—Other Solid Minerals— 
[Reserved] 

Subpart H—Geothermal Resources— 
[Reserved] 

Subpart I—OCS Sulfur—{Reserved] 

Authority: 5 U.S.C 301 et seq.; 25 U.S.C 
396 et seq.; 25 U.S.C 396a et seq,; 25 U.S.C 
2101 et seq.; 30 U.S.C 181 et seq.; 30 U.S.C 
351 et seq.; 30 U.S.C 1001 et seq.; 30 U.S.C 
1701 et seq.; 31 U.S.C 9701; 43 U.S.C 1301 
et seq.; 43 U.S.C 1331 et seq.; and 43 U.S.C 
1801 et seq. 


Subpart A—General Provisions 

S 230.51 Cross-lease netting In calculation 
of overpayments under section 10 of the 
OCSLA. 

(a) The amount of any refund or credit 
for any overpayment for any lease or 
leases governed by the Outer 
Continental Shelf Lands Act (OCSLA), 
as amended, for any production month 
shall not be reduced by offsetting 
against that overpayment any reported 
underpayment by the payor on any 
other lease or leases, except as provided 
in Daragraph (b) of this section. 

(d) Royalties attributed to production 
from a lease or leases governed by the 
OCSLA, which should have been 
attributed to production from a different 
lease or leases governed by the OCSLA, 
may be offset without regard to the 
provisions of OCSLA section 10, 43 
U.S.C. 1339, only if the payor submits 
a written request to Minerals 
Management Service (MMS), Fiscal 
Accounting Division, for its approval of 
the correction and provides adequate 
documentation to show that the 
following conditions exist and are met: 

(1) The error results from attributing 
and reporting an equal volume of 

f iroduction, produced from a lease or 
eases during a particular production 
month, to a different lease or leases from 
which that production was not 
produced for the same or another 
production month; 

(2) The payor is the same for the lease 
or leases to which the production was 
attributed and the lease or leases to 
which it should have been attributed; 

(3) The payor submits production 
reports, pipeline allocation reports, or 
other similar documentary evidence 
pertaining to the specific production 
involved which verifies the correct 
production information; and 

(4) In the case of leases which are 
within the zone defined and governed 
by section 8{g) of the OCSLA, as 
amended, 43 U.S.C. 1337(g), the leases 
are located off the coast of the same 
State. 

(c) If MMS approves a correction 
pursuant to paragraph (b) of this section, 
the payor is required to submit an 
adjusting royalty report (Form MMS- 
2014) pursuant to 30 CFR part 210 to 
correct its reporting to the Auditing and 
Financial System. 

(d) If MMS requires a repayment of 
principal royalties or assesses late- 
payment interest as a result of the payor 
having improperly offset any 
underpayment against an overpayment 
and, therefore, having failed to request 
a refund or credit as required by section 
10 of the CX:SLA, 43 U.S.C. 1339, and 
the payor asserts pursuant to 30 CFR 


part 290 that some or all of the royalties 
or interest assessed is not owed 
pursuant to the exception set forth in 
paragraph (b) of this section, the burden 
is on the payor to demonstrate that the 
exception applies in the specific 
circumstances of the case. 

(e) The exception set forth in 
paragraph (b) of this section shall not 
operate to relieve any payor of any 
liability imposed by statute or 
regulation for erroneous reporting. 

Subpart B—Oil, Gas. and OCS Sulfur, 
General—[Resarved] 

Subpart C—Federal and Indian Oil— 
[Reserved] 

Subpart D—Federal and Indian Gas— 
[Reserved] 

Subpart E—Solid Minerals, General— 
[Reserved] 

Subpart F—Coal—[Reserved] 

Subpart G—Other Solid Minerals— 
[Reserved] 

Subpart H—Geothermal Resources— 
[Reserved] 

Subpart I—OCS Sulfur—[Reserved] 

(FR Doc. 92-31631 Filed 12-29-92; 8:45 ami 
BILUNG CODE 4310-MR-M 


Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 914 

Indiana Permanent Regulatory 
Program 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Final rule; Approval of 
amendment. 

SUMMARY: OSM is announcing the 
approval of proposed amendments to 
the Indiana permanent regulatory 
pro^am (hereinafter referred to as the 
Indiana program) under the Surface 
Mining Control and Reclamation Act of 
1977 *(SMCRA). The amendments 
(Program Amendments Number 91-1 
and 91-8, and amendments transferred 
from 91-7C) consist of proposed 
changes to the Indiana Surface Mining 
Statute (IC 13—4.1) and Indiana Surface 
Mining Rules (310 LAC 12) concerning 
archaeology and historic preservation. 
The amendments are intended to 
provide cultural and historic resources 
protection provisions which are no less 
effective than the corresponding Federal 
requirements. 

EFFECTIVE DATE: December 30,1992. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Roger W. Calhoun, Director, 
Indianapolis Field Office, Office of 
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Surface Mining Reclamation and 
Enforcement, Minton-Capehart Federal 
Building, 575 North Pennsylvania 
Street, room 301, Indianapolis, IN 
46204, Telephone (317) 226-6166. 
SUPPLEMENTARY INFORMATION: 

I. Backgnnmd on the Indiana Program. 

II. Submission of the Amendment. 

III. Director's Findings. 

IV. Summary and Disposition of Comments. 

V. Director’s Decision. 

VI. Procedural Determinations. 

I. Background on the Indiana Program 

On July 29.1982, the Indiana program 
was made effective by the conditional 
approval of the Secretary of the Interior. 
Inmrmation pertinent to the general 
background on the Indiana program, 
including the Secretary’s hndings, the 
disposition of comments, and a detailed 
explanation of the conditions of 
approval of the Indiana program can be 
found in the July 26. 1982, Federal 
Register (47 FR 32107). Subsequent 
actions concerning the conditions of 
approval and program amendments are 
identified at 30 CFR 914.15 and 914.16. 

II. Submission of the Amendment 

On February 10,1967, OSM revised 
its regulations pertaining to cultural and 
historic resources (52 FR 4244). OSM 
notified the Indiana Department of 
Natural Resources (IDNR) of these 
changes and informed the IDNR that its 
rogram would need to be amended to 
e no less effective than the revised 
Federal regulations. This notification 
was provided by letter dated June 9, 

1987 (Administrative Record No. IND- 
0492). 

In an attempt to address the 
requirements of the June 9,1987, letter. 
Indiana Senate Enrolled Act (SEA) 121 
was signed into law in March of 1988. 
SEA 121 became Public Law 108-1988. 
OSM held a public hearing on the 
proposed amendments on June 6.19B8 
(Administrative Record Number IND- 
0579). By ifself. Public Law 108-1988 
did not fully address all the issues that 
had been raised by OSM. The concerns 
of OSM regarding Public Law 108-1988 
were expressed in a memorandum from 
OSM’s Historic and Preservation 
Officer, to the Director of OSM’s 
Indianapolis Field Office dated July 11. 

1988 (Administrative Record No, IND- 
0597). Nevertheless, IDNR and OSM 
initially felt that rules could be 
developed which would address the 
remainine OSM issues. 

A numoer of meetings occurred 
between various parlies (IDNR, OSM. 
Indiana’s Division of Historic 
Preservation and Archeology (DHPA), 
the archeology community, and the coal 
industry) in an attempt to develop 


acceptable rules. In the summer of 1989. 
OSM reviewed two distinct versions of 
rules developed to implement Public 
Law 108-1988. One version was 
developed jointly by the Division of 
Reclamation (DOR) and the DHPA. The 
other version had been developed by the 
Indiana Coal Council. Inc. By letter 
dated September 14,1989 
(Administrative Record No. IND-0679), 
OSM detennined that neither of the 
proposed rules would satisfy the OSM 
reqmrements. 

luNR then proposed statutory changes 
to address the OSM requirements and 
provide for the development of 
accept Ale Implementing rules. These 
changes were made through SEA 378 
(Public Law 104-1990). Regulations to 
implement the new statutory provisions 
were to follow. 

By letter dated February 15.1991 
(Administrative Record No. IND-0835), 
the IDNR submitted a proposed 
amendment (Amendment #91-1) to the 
Indiana program statutes at the Indiana 
Code (1C). Tlie proposed amendment is 
part of Indiana’s 1990 Senate Enrolled 
Act No. 378 (Pub. L. 104-1990). The 
amendment would make changes to 
existing sections 1C 13-4.1-3—3.1C 13- 
1C 13-4.1-4-3.1, and IC 13- 
4.1-14-1 concerning cultural and 
historic protection. By undated letter 
received by OSM on July 10.1991 
(Administrative Record No. IND-0902), 
the IDNR submitted a proposed 
amendment (Amendment #91-8) to the 
Indiana program rules at Indiana 
Administrative Code (lAC) 310 lAC 12- 
0.5,12-2, and 12-3. The proposed 
amendment is intended to provide State 
rules to implement and enforce the 
Indiana archeological and historic 
preservation statutes at Public Law 108- 
1988 (SEA 121) as amended by Public 
Uw 104-1990 (SEA 378) and SEA 154 
(discussed below). Together, the 
proposed statutes and rules are meant to 
rovide for the archeological and 
istoric preserv’ation part of the State 
program to be no less effective than the 
Federal provisions. 

By letter dated June 4.1991 
(Administrative Record No. IND-0894). 
the IDNR submitted proposed 
amendment #91-7 to the Indiana 
program at IC 13-4.1. Two of the 
proposed amendments, which were 
enacted as part of Indiana’s 1991 Senate 
Enrolled Act 154, (amendments to 1C 
13-4.1-4-3.1 and IC 13-4.1-14-1) 
concern cultural and historic 
amendments. 

The Director’s decision concerning 
these amendments was deferred and 
these amendments were subsequently 
transferred by OSM horn the June 4. 
1991, submittal of amendment #91-7 to 


amendment #91-1 and are addressed in 
this notice (see 57 FR 27928; June 23, 
1992). 

By letter dated June 15,1992 
(Administrative Record Number IND- 
1098), the IDNR submitted to OSM. 
proposed changes to program 
amendment 91-8 at 31HIAC 12-2-2 and 
310 lAC 12-3-112. OSM announcea 
receipt of the proposed changes in the 
August 19.1992, Federal Register (57 
FR 37498), and in the same notice, 
opened the public comment period and 
rovided opportunity for a public 
earing on the adequacy of the proposed 
amendments. The public comment 
period ended on September 3,1992. 

By letter dated August 26,1992 
(Administrative Record Number IND- 
1136). OSM informed the IDNR of 
several concerns OSM had with the 
proposed provisions. A meeting was 
held on September 17.1992 
(Administrative Record Number IND- 
1155), to discuss and resolve OSM’s 
concerns. 

OSM announced receipt of the 
proposed amendment #91—1 in the 
March 21,1991, Federal Register (56 FR 
11980), and in Ae same notice, opened 
the public comment period and 
provided opportunity for a public 
hearing on the adequacy of the proposed 
amendment. The public comment 
period ended on April 22,1991. The 
scheduled public hearing was not held 
as no one requested an opportunity to 
provide testimony. 

OSM announced receipt of the 
proposed amendment #91-8 in the 
August 9.1991, Federal Register (56 FR 
37868] and in the same notice, opened 
the public comment period and 
provided opportunity for a public 
hearing on the adequacy of the proposed 
amendment. The public comment 
period ended on ^ptember 9,1991. The 
scheduled public hearing was not held 
as no one requested an opportunity to 
provide testimony. 

OSM announced receipt of the 
proposed amendments submitted under 
SEA 121 (P.L. 108-1988) in the May 10. 
1988. Federal Register (53 FR 16560), 
and in the same notice, opened the 
public comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 
The public comment period ended on 
June 9,1988. The scheduled public 
hearinc was held on June 6,1988. 

OSM announced receipt of 
amendment 91-7 In the July 9.1991, 
Federal Register (56 FR 31093), and in 
the same notice, opened the public 
comment period and provide 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 
The public comment period ended on 
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Aug^ 8,1991. The scheduled public 
hearing was not held as no one 
requested an opportunity to provide 
testimony. 

III. Director's Findings 

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 732.17, are the Director's 
findings concerning the proposed 
amendment to the Indiana program. 
Revisions which are not discussed 
below concern nonsubstantive wording 
changes. 

1. IC 13-4.1-1-3 Definitions 
a Higher or Better uses 

Indiana proposes to add this 
definition to mean postmining land uses 
that have a higher economic value or 
nonmonetary benefit to the landowner 
or the community than the premining 
land uses. The Director finds that the 
proposed definition is identical to and 
no less effective than the Federal 
definition of "higher or better uses" at 
30 CFR 701.5. 

b. Substantial Legal and Financial 
Commitments in a Surface Coal Mining 
Operation 

Indiana proposes to add ibis 
definition to mean, for purposes of IC 
13-4.1—14 (the Indiana provisions 
concerning designation of lands 
unsuitable for surface coal mining) 
significant investments that have been 
made on the basis of a long term coal 
contract in power plants, railroads, coal 
handling facilities, preparation 
facilities, extraction facilities, or storage 
facilities, and other capital intensive 
activities, such as the following: 

(A) Improvements or modification of 
coal lands within, for access to, or in 
support of surface coal mining and 
reclamation operations. 

(B) Acquisition of capital equipment 
for use in, for access to, or for use in 
support of surface coal mining and 
reclamation operations. 

The propos^ definition is nearly 
identical to part of the counterpart 
Federal definition at 30 CFR 762.5, and 
differs in two respects. The proposed 
language which provides that significant 
legal and financial commitments means 
that significant investments have been 
made on the basis of a long term coal 
contract is substantively identical to 
Federal languaM at 30 CFR 762.5. The 
proposed rule differs from the Federal 
language in that the proposed rule 
provides examples of "other capital 
intensive activities" which qualify 
under the proposed definition bemuse 
they are based on a long term coal 
contract. The Federal definition does 


not provide such examples. However, 
the examples provided are not 
inconsistent %vilh the Federal definition 
and similar language has been approved 
by OSM for use in other regulatory 
programs (for example, Kentucky; 50 FR 
47728, November 11,1985). The Federal 
definition also contains language which 
clarifies that costs of acquiring the coal 
in place, or the right to mine it alone 
without other significant investments 
based on a long term contract are not 
sufficient to constitute substantial legal 
and financial commitments. The 
proposed definition does not contain 
this clarification. However, the 
implementing definition in the Indiana 
regulations at 310 lAC 0.5-122 does 
contain the clarification that costs of 
acquiring the coal in place or of the 
right to mine It without significant 
investments that have been made on the 
basis of a long term coal contract, alone 
are not suffident to constitute 
substantial legal and finandal 
commitments. Therefore, the Director 
finds that the proposed definition, in 
concert with the implementing 
definition at 310 lAC 0.5-122, is no less 
effective than the Federal definition. 

2. IC 13-4.1-2-4 Petition to Promuigate, 
Amend or Repeal Rule; Procedure 

Throughout this provision Indiana is 
proposing to substitute the word 
"adopt" in place of "promulgate." This 
change does not render the section less 
stringent than section 201 of SMCRA. 

Indiana proposes to add a new 
subsection (c) to provide that a petition 
must specify the petitioner's proposed 
adoption, amendment, or repeal of a 
rule. This is in accordance with section 
201(g)(2) of SMCRA, which requires that 
the petition "shall set forth the fads 
which it is claimed established that it is 
necessary to issue, amend, or repeal a 
rule under this Ad." 

In addition, Indiana proposes to add 
a sentence to subsection (d) (formerly 
subsedion (c)) to provide that the 
Natural Resources Commission (NRC) 
may not hold a public hearing if the 
petition is incomplete. This is 
consistent with 30 700.12(c), which 

gives the regulatory authority discretion 
in granting a hearing (50 FR 14902, 

14917; March 13.1979). 

3. /C 13-4.l-3-3(a)( 13} Application for 
Permit; Maps 

Indiana proposes to amend IC 13-4.1- 
3-3(a](13) which currently requires the 
applicant to identify on maps all 
manmade features and significant 
archaeological and historic sites. The 
proposed language requires the 
identification of all manmade features 
and archaeological and historical sites 


known by the Division of Historic 
Preservation and Archaeology (DHPA) 
of the IDNR. In its submittal of this 
amendment, Indiana stated that deletion 
of the term "significant" means that all 
archaeological and historic sites must be 
shown on a map, not just those which 
m^be "significant." 

The proposed provision limits the 
information on archeological and 
historical sites to that known by the 
DHPA. In a similar vein, several 
commenters to analogous proposed 
Federal regulations at 30 CFR 779.12 (52 
FR 4258; February 10.1987) concerning 
required permit information asserted 
that permit applicants should be 
required to obtain information not only 
from the State Historic Preservation 
Officer, but also from relevant 
professional and amateur societies, 
museums, universities, and other 
appropriate experts. In response, OSM 
stated that it is unduly burdensome and 
unnecessary to place this requirement 
on permit applicants. State Historic 
Preservation Officers are the official 
representatives of historic resources in 
the States. As such, they can be 
expected to possess the relevant 
information concerning such resources. 
In Indiana, the DHPA can be expected 
to Dossess such information. 

In the meeting held on September 17, 
1992 (Administrative Record Number 
IND-1155), the IDNR acknowledged that 
all sources of information must be 
considered for a permittee to meet the 
Indiana cultural and historic resources 
protection requirements. Under the 
process developed by the IDNR, a 
permittee would request the comments 
and evaluation of the IDNR's Division of 
Historic Preservation and Archeology 
(DHPA). The DHPA would conduct a 
search and evaluation to describe and 
identify the nature of cultural, 
archeological, and historic resources in 
or within 1,000 feet of the proposed 
permit area. If the DHPA has sufficient 
information to describe and identify the 
resources, the DHPA will provide its 
findings to the permittee. If the DHPA 
determines that it does not have 
suffident information to describe and 
identify the resources, the EfiiPA will 
send its findings, in writing, to the 
IDNR’s Division of Reclamation and to 
the permittee. In Indiana, the director of 
the IDNR is the State Historic 
Preservation Officer, and the State 
Historic Preservation Officer's duties 
regarding the Indiana program are 
carried out by the Qiief, Division of 
Historic Preservation anc Archeology. 
The Division of Reclamation will 
evaluate all the information obtained 
(from the permittee, the DHPA, and the 
Division of Reclamation archeologist). If 
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the Division of Reclamation concludes 
that additional information is needed, 
the Division of Reclamation vidll require 
the permittee to obtain the information 
In addition, the IDNR asserted that 
protection is also provided to Indiana's 
cultural and historic resources in that 
all permit decisions of the EDNR are 
subject to the Indiana program's public 
review provisions. 

In consideration of the information 
above, the Director concludes that the 
EDNR has an established process by 
which the IDNR can assure that each 
application %vill describe and identify 
the nature of cultural, archeological, and 
historic resources and that sudi 
descriptions and identifications shall be 
based on information fit)m all available 
sources. 

Therefore, the Director finds that the 
proposed provision is no less stringent 
than SMCRA at section 507(b)(13) and 
no less effective t han the Federal 
regulations at 30 CFR 779.12. 

4. IC 13-4.1-3-3.1 Archeological and 
Historic Sites; Additional Infonnation 
for Permit 

This new section is added to 
authorize the director of IDNR to require 
an applicant to submit additional 
infonnation concerning the identity, 
location and nature of archeological and 
historic sites in or within 1,000 feet of 
the permit area in accordance with rules 
adopted to implement this provision. 
The proposed provision requires that 
the rules developed by the Indiana 
Natural Resources Commission (NRC) to 
implement IC 13-4.1-3-3.1 shall 
provide that the director of IDNR may 
require a permit applicant to identify 
and evaluate important archeological 
and historic sites throu^ searches of 
the records of research institutions and 
the DHPA, field investigations, or other 
appropriate investigations according to 
stand^ds incorporated in the rules. The 
provision also requires that the rules 
developed by the NRC to implement 
this provision must be consistent with 
the principles set forth in IC 13-4.1-4- 
3.1(c). 

The proposed provision differs from 
the Feoerd regulations at 30 CFR 
779.12(b) and 783.12(b) in that the 
proposed Indiana provision only 
requires the permit applicant to submit 
additional infonnation concerning 
archeological and historical sites for 
sites that are within 1,000 feet of the 
permit area The Federal regulations use 
the terra ‘"adjacent area" rather than 
limiting the required information to that 
within 1,000 feet of the permit area. In 
its April 19,1991, explanation of the 
purpose of the proposed rules, Indiana 
stated that the 1.000'foot criterion is a 


reasonable extent beyond the mine 
permit boundary and that all 
underground mining shadow areas, plus 
a 1.000-foot parameter will be 
considered. In addition, Indiana pointed 
out that the permit boundaries must 
encompass all surface effects and that 
blasting limits are established for each 
permit to ensure no damage outside the 
permit area. 

In the preamble to the Federal 
Register notice in which the term 
"adjacent area" was approved. OSM 
noted that the language of the definition 
was written to rely only on adverse 
impacts on protected resources, rather 
than on a p^cular spatial concept. 

That is. "[tlhe area determined to oe 
within the 'adjacent area* must be 
defined within the context of the 
particular resource beinc evaluated and 
ofien will depend upon local 
conditions. A further resolution of the 
term will be accomplished either on a 
permit-by-permit basis or as part of a 
State program" 48 FR14814,14819 
(April 5.1983). Indiana has decided to 
establish "adjacent area" on a 

rogrammalic basis in a State program" 

y using 1,000 feet. 48 FR at 14818. This 
is no less effective than the Federal 
regulation because the State is allowing 
flexibility in its application of the 1.000 
feet parameter. Indiana's use of the 
1.000-foot criterion is reasonable for the 
purpose of information to be included 
in the permit application by the 
applicant. 

Such flexibility was explained in the 
meeting held on Septeml^r 17.1992 
(Administrative Record Number IND- 
1155). The IDNR clarified that the 
proposed 1,000-foot limit: (1) Does not 
prohibit the DHPA and the IDNR from 
reviewing information pertaining to 
resources which may be beyond the 
1.000-foot limit; (2) does not prohibit 
the DHPA from recommending to the 
Division of Reclamation that additional 
information is needed to protect 
resources which may be beyond the 
1,000-foot limit; anci (3) does not 
prevent the IDNR firom requiring 
additional information to identify and 
protect resources which may be beyond 
the 1.000-foot limit. In addition, the 
EDNR stated that the Indiana program 
contains requirements that a permittee 
prevent off-site impacts. This would 
include impacts due to subsidence and 
blasting. The IDNR asserted that the 
shadow area of an underground mine is 
part of the approved permit area. Other 
known features are identified up to 
1,000 feet beyond the permit boundary 
which would include nlstoric 
structures. The 1,000-foot distance 
beyond the permit boundary would 
contain any subsidence because of 


Indiana's geological conditions. The 
Indiana program's blasting rules protect 
resources beyond the 1,000-foot limit. 
Such standards could involve the 
control of ground vibration^ fly rock, 
and air blast. 

The Director finds, therefore, that the 
proposed provision at IC 13—4.1—3—3.1 
is no less effective than the Federal 
regulations at 30 CFR 779.12(b). 

5. IC 13-4.1-4-2 Objections: Informal 
Conference or Public Hearing 

Indiana proposes to amend subsection 
(a) by adding language which provides 
that a request for an informal conference 
under subsection (a) must; 

(1) State specifically Ae objections of 
the person requesting tfie conference; 
and 

(2) If the person requesting the 
conference is not the officer or head of 
a Federal. State, or local governmental 
agency or authority. Identify the interest 
of the person who is or may be affected 
by the proposed operation. 

SMOIA at section 513(b) and the 
implementing regulations at 30 CFR 
773.13(c) provide that any person 
having an interest which is or may be 
adversely affected shall have the right to 
file written objections and request an 
informal conference. Section 773.13(c) 
goes on to provide that the requestor 
must summarize the issues. The 
proposed amendment would add to the 
counterpart Indiana provisions a 
requirement that the requestor must 
specifically identify both their 
objections and the interest which is or 
may be affected by the proposed 
operation. While there are no direct 
counterparts in SMCRA or the Federal 
regulations to the proposed 
requirements that a person identify their 
objections and interest which may be 
affected, the Director finds that such a 
requirement is not inconsistent with 
SMCRA and the Federal regulations and 
is, logically, implicit in the Federal 
provisions. That is, where SMCRA at 
513(b) provides that a person may "file 
written objections," it is a reasonable 
interpretation that "written objections" 
include statements which identify the 
objections and the interest which may 
be adversely affected. 

Indiana is also proposing to amend 
subsection (b) to add new paragraphs (2) 
and (3). Paragraph (2) provides that the 
NRC may not hold a conference if the 
request mils to comply with the 
requirements of subsection (a). 
Paragraph (3) provides that the NRC 
may not hold a conference if the 
objections do not concern a matter 
within the scope of IC 13-4.1 or the 
rules established by the NRC. There are 
no direct Federal counterparts to the 
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proposed language. The Director finds, 
however, that the proposed language Is 
consistent with the new provisions 
proposed for subsection (a), and is not 
inconsistent %vitb SMCRA and the 
Federal regulations. As stated above, it 
is a reasonable interpretation that 
*'wTitten objections’* include statements 
which identify the objections and the 
Interest which may be adversely 
affected. If such objections are not 
provided or if those objections do not 
concern matters within the scope of 
SMCRA, the regulatory authority would 
have no basis to act. 

6. IC 73-4.1-4-3.1 Usting on NRHP or 
Indiana SEHSS 

This new section is added to provide 
for the consideration of National 
Recster of Historic Places (NRHP) and 
Indiana State Register of Historic Sites 
and Structures (SRHSS) resources in 
pcamit approvals, rules, and the 
availability of grants. 

Indiana has added subsection (a) to 
provide that the director of IDNR not 
approve a permit appUcation unless the 
director of IDNR states in writing that 
the director of IDNR has considfflod the 
effects of the proposed mining operation 
on any place fisted on or eligible for 
listing on the NRHP or the Indiana 
SRHSS. The changes will afford the 
same protection to State Register sites as 
is provided to National Register sites. 
The Director finds these changes to be 
substantively identical and no less 
effective than the Federal regulations at 
30 CFR 773.15(c)(ll) which require 
such a finding concerning the NRHP. 

Indiana proposes to add subsection 
(b) to provide that the director of the 
IDNR may impose conditions on a 
permit for the protection of properties or 
sites bsted on or eligible for listing on 
the NRHP or the Indiana SRHSS 
requiring that mining operations not 
occur in the areas occupied by the 
properties or sites or that measures be 
implemented to mitigate the efiects of 
the operation upon those properties or 
sites before mining. 

SMCRA at section 522(e) provides 
that no surface coal mining operations, 
except those which exist on the date of 
enactment of SMCRA or which are 
subjert to valid existing rights, shall be 
permitted which will adversely affect 
any publicly-owned park or places 
included in the NRHP unless approved 
jointly by the regulatory authority and 
the Federal, State, or local agency with 
jurisdiction over the historic site. That 
is. section 522(e) prohibits mining 
which will adversely affect NRHP sites. 

Tn e imp lementing Pederal regularions 
at 30 CFR 780.31(b) and 784.170)) 
provide that the regulatory authority 


may require the applicant to protect 
historic or archeological properties 
listed on or eligible for listing on the 
NRHP throng appropriate mitigation 
and treatment measures. The proposed 
Indiana language provides the 
regulatory authority with the authority 
to require the applicant to take 
appropriate mifigation or treatment 
measures. The Indiana language is, 
therefore, consistent with SMCRA and 
the Federal regulations. 

Subsection fc) of IC 13-4.1-4-3.1 is 
added to provide a list of general 
principles which are intended to guide 
the implementation of section IC 13- 
4.1—4-3.1. The proposed provision 
contains the following general 
principles: (1) The Nfc’s rules may not 
prohibit the use of information from any 
source and shall recognize the 
responsibilities of the State Historic 
Preserv'ation Officer (SHPO) under IC 
14-3-3.4-3 and IC 14-3-3.4-6. This 
provision is consistent with SMCRA. 
and the Federal regulations at 30 CFR 
779.12(b)(1) which provide that permit 
applications shall describe the nattire of 
cultural, historic, and archeological 
resources using all available information 
including Information from the SHPO 
and frt)m local archeologicai, historical, 
and cultural preservation agencies. See 
Finding 3, above, for additional 
information concerning Indiana's 
proposed process for implementing this 
provision. 

Proposed principle 2: The NRC’s rules 
must provide for participation by 
professional and amateur archeologists 
or related experts in any field 
investigations, studies, or records 
searches required by the director of 
IDNR imder IC 13-4.1-4-3.1. This 
provision is consistent with SMCRA 
and the Federal regulations at 30 CFR 
779.12 which requires descriptions of 
the nature of cultural, historic, and 
archeological resources be based on all 
available information. See Finding 3, 
above, for additional information 
concerning Indiana's proposed process 
for implementing this provision. 

Proposed principle 3: The NRC's rules 
must strive to ensure that field 
investigations and studies are required 
only where a substantial likelihood 
exists that important and significant 
archeological or historic sites are 
pres ent. Tlie Federal regulations at 30 
CFR 779.12(b)(2) and 783.12(b)(2) 
provide that the regiilatory authority 
may require the applicant to identify 
and evaluate Important historic and 
archeological resources that may he 
eligible for listing on the NRHP, through 
the conduct of field investigations. In 
the preamble to these Federal 
applications OSM stated that in general, 


the regulatory authority should strive to 
limit survey requirements to situations 
in which there is a substantial 
likelihood of important resources being 
found (52 FR 4257-59; February 10, 
1987). OSM also stated that it Is 
appropriate for the regulatory authority 
to meke such decisions on a case-by¬ 
case basis. The Director finds, therefore, 
that the proposed provision is 
consistent with SMCRA and the Federal 
reflations. 

Proposed principle 4: In considering 
impacts on a property or site eligible for 
listing on the NRHP, the director of 
IDNR shall consider: (A) Based on 
information available from the DHPA, 
the relative importance of the property 
or site compared to others in Indiana 
listed on or eligible for listing on the 
NRHP; and (B) The cost of an 
investigation of the permit area or site 
as estimated by the applicant. A 
decision that an investigation is not 
required may not be based on cost 
alone. 

There is no direct Federal counterpart 
to this section. However, in the 
preamble to the Federal rules, 
commenters were concerned that 
predictive modeling techniques would 
be precluded and that all historic 
resources would "be preserved, 
undisturbed or mitigated at all costs 
regardless of the sites's historic value in 
relation to other similar sites outside the 
impact area" (52 FR 4244, 4250; 
February 10.1987). OSM stated that this 
w'as not the case and encouraged 
"regulatory authorities to make 
decisions concerning historic resources 
which balances the interest of the public 
in such resources against the need to 
mine coal" (52 FR 4250). OSM cited to 
the Secretary of the Interior's Standards 
and Guidelines for Archeology and 
Historic Preservation which "is based 
on the concept that decisions about 
historic properties should take place 
within the historic context of the area, 
including what other similar resources 
occur" (52 FR 4250). Thus, Indiana’s 
approach of balancing the relative 
importance of a site to other sites and 
the cost of an investigation is that type 
of flexible approach contemplated by 
OSM and is therefore not inconsistent 
with SMCRA and the Federal 
reflations. 

Proposed principle 5: Section IC 13- 
4.1-4-3.1 does not authorize rules that 
impair the ownership of any artifacts or 
other material found on private land. 
There is no direct Feder^ counterpart to 
this provision. However, an analogous 
situation exists at section 714(g) of 
SMCRA. Section 714ig) prohibits the 
increasing or diminishing of property 
rights. Thus, the provision is not 
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inconsistent with SMCRA and the 
Federal regulations. 

Proposed section (d) of 1C 13-4.1-4- 
3.1 provides that the Director of IDNR 
may investigate the possibility of 
obtaining Federal or private monies to 
defer the cost of private individuals of 
measures requir^ by the Director of 
IDNR under section IC 13-4.1-4-3.1 
and may apply for any such monies so 
identified. While there is no direct 
Federal counterpart this provision is not 
inconsistent witli SMCRA or the Federal 
regulations, because it would reduce the 
cost to the applicant. 

Proposed subsection (e) of 1C 13-4.1- 
4-3.1 provides that in making the 
finding required by section IC 13-4.1- 
4-3.1, the Director of IDNR shall take 
into account the general principles set 
forth in subsection (C) of IC 13-4.1-4- 
3.1. While there is no direct Federal 
counterpart this provision is not 
inconsistent with SMCRA and the 
Federal regulations. 

7. IC 13-4.1-4-5 Notice of Approval or 
Disappcvval of Application; Hearing 

Indiana proposes to amend this 
provision by adding at subsection (c) a 
provision that the request for a hearing 
must include an identification of the 
person's interest that is or may be 
affected by the approval or disapproval 
of the application. This proposed 
change is consistent with other 
proposed changes discussed above (see 
Findings 2 and 5 above) w^hich require 
that a petitioner specify the proposed 
adoption, amendment, or repeal of a 
rule (IC 13-4.1-2-4) and that a request 
for an informal conference under IC 13- 
4.1-4-2(a) (concerning any person with 
an interest which is or may be adversely 
affected by a proposed application) 
must specify the person's objections and 
identify the interest which is or may be 
affected. 

There is no direct Federal counterpart 
to the proposed language. This language 
can be logically inferred from section 
514(c) of SMCRA. This will prevent 
frivolous appeals by individuals that do 
not have an adversely affected interest 
The Director finds, however, that the 
proposed language is not inconsistent 
with SMCRA at section 514(c) and the 
Federal regulations at 30 CFR 773.13(c). 

8. IC 13-4.1-14-1 Lands Unsuitable, 
Planning 

This section is amended at subsection 
(a)(3) to add the word "any” so the 
provision provides that no surface coal 
mining will exist which will adversely 
affect any publicly-ovimed park or "any" 
place induded in the NRHP or the 
Indiana SRHSS or natural landmarks 
included in the NRHP unless approved 


jointly by the director of IDNR and the 
Federal. State, or local a^ncy with 
jurisdiction over the park or the historic 
site. With this amendment, the 
protection is applied to privately-owmed 
NRHP and Indiana SRHSS sites as well 
as those publicly owned. Therefore, the 
Director finds that the proposed 
amendment is no less effective than the 
Federal regulations at 30 CFR 761.11(c). 

New subsection (b) is added to 
provide that if valid existing rights exist 
or joint agency approval is to 
obtained under suosection IC 13-4.1- 
14-l(a)(3), adverse impacts of mining 
shall be minimized. Subsection (a)(3) 
provides that no surface coal mining 
operation may exist which will 
adversely affect any publicly owned 
park or any place included in the NRHP 
or the Indiana SRHSS or natural 
landmarks included in the NRHP unless 
approved jointly by the NRC and the 
Federal. Stale or local agency with 
jurisdiction over the park or the historic 
site. Indiana's rules to implement this 
provision are provided at 310 LAG 12- 
2-2(h). The Director finds the proposed 
language to be substantively identical to 
the Federal regulations at 30 CFR 
780.31(al(2). 

9. Senate Enrolled Act No. 121, Section 
8 

Indiana has added this non>codified 
section to Indiana Senate Enrolled Act 
(SEA) No. 121 to provide that IC 13- 
4.1-3-31 and IC 13^,l-4-3.1. as 
added by SEA 121, and the rules 
adopted under these sections by the 
NRC may not be enforced if and to the 
extent that any Federal court holds that 
SMCR^ does not authorize the 
requirements of ^ords searches, field 
investigations, or other studies in 
connection with application for surface 
coal mining operations. If a Federal 
court of competent jurisdiction held that 
such provisions in SMCRA or the 
Federal regulations are unconstitutional 
or otherwise invalid, such provisions 
would be unenforceable by OSM. There 
is no direct Federal counterpart. This 
section is similar to another Indiana 
amendment which OSM approved on 
July 26. 1982 (see 47 FR 32071). 
Therefore, the Director finds that the 
proposed non-codified section will not 
render the program less effective and is 
not inconsistent with SMCRA and the 
Federal regulations, 

10. 310 lAC 12-0.5-48 ^Tragile Lands ’ 
Defined 

Indiana proposes to amend this 
definition by: Changing at subsection 
48(3). the term "features” to 
"formations;” adding a new subsection 
at 48(4) to read "Paleontological sites:” 


and changing at subsection 48(5). 
"landmark sites” to read "landmarks.” 
The Director finds that these changes 
are identical to the Federal examples 
and. therefore, the Indiana definition is 
no less effective than the Federal 
definition of "Fragile lands” at 30 CFR 
762.5. 

11.310 lAC 12-0.5-59 ^Historic 
Lands** Defined 

Indiana proposes to amend this 
definition by making various changes to 
the language of the definition so the 
language is identical to that of the 
Federal definition at 30 CFR 762.5. The 
Director finds that the amended 
definition is substantively identical to 
the Federal definition. 

12. 310 LAC 12-2-1 Areas Where 
Mining is Prohibited or Limited 

a. This provision is amended to add 
at subsection 1(1) protection for study 
rivers and study river corridors 
established in any guidelines pursuant 
to the Wild and Scenic Rivers Act (16 
U.S.C. 1276). This Director finds that 
the proposed revisions are substantively 
identical to the Federal regulations at 30 
CFR 761.11(a). 

b. In subsection 1(3). the words 
“publicly owned site” are deleted and 
replaced by the word "place.” In the 
phrase, "publicly owned natural 
landmarks." the w'ords "publicly 
owned ” are deleted. The words 
"publicly owned National Register or 
State Re^ster Site” are deleted and 
replaced by the w'ord "place.” With 
these changes, the provision extends 
protection to privately owned places as 
well as those publicly owned. The 
Director finds these provisions to be no 
less stringent than SMCRA at section 
522(e)(3) and no less effective than the 
Federal regulations at 30 CFR 761.11(c)- 

c. Numerous other nonsubstantive 
changes are made throughout 310 LAC 
12 - 2 - 1 . 

13 310 lAC 12-2-2 Procedures 

a. In subsection 2(c). Indiana proposes 
to add language to provide that if 
requested by an agency, the Director of 
IDNR may extend the 30-day response 
period by an additional 30 days. The 
proposed language also provides that if 
no response is received wdthin the 30- 
day period, or 60-day extended period, 
the Director of IDNR may make 
necessary determinations based upon 
the information available. The Federal 
regulations at 30 CFR 761.12(b)(2) also 
provide that the National Park Service 
or the U.S. Fish and Wildlife Service 
shall be notified of anv request for a 
determination of valid existing rights 
pertaining to areas within the 





Federal Register / Vol, 57, No. 251 / Wednesday, December 30. 1992 / Rules and Regulations 62213 


boundaries of areas under their 
jurisdiction and shall have 30 days from 
receipt of the notification in whi^ to 
respond. In the meeting held on 
September 17,1992 (Administrative 
Record Number IND-1155), the IDNR 
stated that under 310 lAC 12-3- 
106(e)(1), the U.S. Fish and Wildlife 
Service and the National Park Service 
would be notihed of any request for a 
determination of valid existing rights 
pertaining to areas within the 
boundaries of areas under their 
jurisdiction. The Director finds that the 
proposed language is substantively 
identical to the Federal regulations at 30 
CFR 761.12(b)(2). In addition, the 
Director finds that notification of the 
U.S. Fish and Wildlife Service and the 
National Park Service under 310 LAC 
12-3-106(e)(l) is no less effective than 
the Federal regulations at 30 CFR 
761.12(b)(2) which requires such notice. 

b. Subsection 2(h) is amended in two 
places by deleting the word **site'’ and 
adding in its place the word **place.** 
The counterpart Federal regulations at 
30 CFR 761.12(f)(1) also use the word 
**place.” Therefore, the Director finds 
that the proposed changes are no less 
effective than the Federal regulations. 

Subsection 2(h)(2) is amended by 
adding that the Director of IDNR, upon 
request by the appropriate agency, may 
grant an extension to the 30-day period 
for an additional 30 days. The Director 
finds that the proposed language is 
substantively identical to the Federal 
regulations at 30 CFR 761.12(f)(1) which 
also authorize granting a 30-day 
extension to appropriate agencies. 

c. Subsection 2(ij is amended to 
provide that if 310 lAC 12-2-2(h) 
applies a permit for surface coal mining 
operations shall not be issued unless 
jointly approved by all affected 
agencies. The Director finds that the 
proposed amendments are substantively 
identical to and no less effective than 
the counterpart Federal regulations at 30 
CFR 761.12(0(2). 

d. Subsection 2(k) is amended to 
delete the phrase **the date of 
enactment'* and to add in its place 
"Au^st 3,1977.** This change 
precisely, and clearly, places August 3. 
1977. as the date of enactment (of 
SMCRA). The Director finds the change 
to be consistent with and no less 
effective than the counterpart Federal 
language at 30 CFR 761.12(h) which 
uses the phrase "date of enactment.*’ 

Subsection 2(k) is amended by adding 
that a determination under subsection 
2(k) is also subject to the administrative 
orders and procedures under IC 4-21.5. 
The Director finds the proposed 
language is consistent with and no less 
effective than the Federal regulations at 


30 CFR 761.12(h) which provide that 
such a determination shall be subject to 
administrative and judicial review 
under 30 CFR 775.11 and 775.13. 

Subsection 2(k) is also amended to 
change two incorrect references to 
Federal regulations to the correct 
citations. The Director finds the 
proposed changes are no less effective 
than the counterpart Federal regulations 
at 30 CFR 761.12(h). 

14. 310 lAC 12-3-13 Exploration of 
More Than 250 Tons; Special 
Bequirements 

This section is amended to add a 
requirement at new subsection (a)(1) 
that an application for exploration 
operations removing more than 250 tons 
shall include a statement of why 
extraction of more than 250 tons of coal 
is necessary for exploration. The 
Director finds that this addition is 
substantively identical to the Federal 
regulations at 30 CFR 772.12(b)(7). 

Subsection (a)(3)(A)(i) is amended by 
deleting language which specifies that 
information concerning surface 
topography, geological, surface water, 
and other physical features should be 
included in the required narrative. The 
Director finds that the deletion of the 
language does not render the Indiana 
provision less effective than the 
counterpart provision at 30 CFR 
772.12(b)(3) which also requires a 
description of an exploration area, but 
which does not specify the details of its 
content. 

Subsection (a)(3)(A)(iv) is amended to 
require a narrative description of 
cultural, archeological, or historic 
resources listed or eligible for listing on 
the NRHP or the Indiana SRHSS, and 
any other information which llie 
director of IDNR may require regarding 
known or unknown cultural, 
archeological, or historic resources 
consistent with 310 lAC 12-3-29 or 310 
LAC 12-3-67. The Director finds these 
changes to be substantively identical to 
the counterpart Federal regulations at 30 
CFR 772.12(b)(8). 

Subsection (a)(3)(C) is amended to 
require that the exploration and 
reclamation plan include the estimated 
amounts of coal to be removed and a 
description of the methods used to 
determine these amounts. The Director 
finds this proposed language to be 
substantively identical to the Federal 
reflations at 30 CFR 772.12(b)(6). 

Subsection (a)(4) is amended to add 
language which provides that each 
application for approval of exploration 
operations shall include, if the surface 
is owned by a person other than the 
applicant, a description of the basis 
upon which the applicant claims the 


right to enter that land for the purpose 
of conducting exploration and 
reclamation. The Director finds the 
proposed language to be substantively 
identical to the counterpart Federal 
language at 30 CFR 772.12(b)(13). 

Numerous other nonsubstantive 
changes are proposed for 310 LAC 12- 
3-13 which the Director finds to be no 
less effective than the Federal 
regulations at 30 CFR 772.12. 

15. 310 lAC 12-3-29 (Surface) and 310 
!AC 12-3-67 (Underground) Permit 
Applications; Cultural and Historic 
Resources 

Subsections (a) are amended to 
require that each application describe 
and identify the nature of cultural, 
archeological, and historic resources in 
or within 1,000 feet of the proposed 
permit area. The description shall be 
based on information obtained from the 
DHPA. In its submittal of these 
amendments, Indiana stated that tlie 
1,000-foot criterion was added to more 
specifically define the term "adjacent 
areas," as used at 30 CFR 779.12(b)(1). 

The Federal regulations at 30 CFR 
701.5 define "adjacent area** as the area 
outside the permit area where a resource 
or resources, determined according to 
the context in which adjacent area is 
used, are or reasonably could be 
expected to be adversely impacted by 
proposed mining operations, including 
probable impacts from underground 
workings. In a preamble discussion of 
the definition of "adjacent area," OSM 
stated that the size of the adjacent area 
could vary on a case-bv’case basis 
depending upon whetner impacts on 
water, fish and wildlife, cultural 
resources, or others are being 
considered (40 FR 14018. April 5.1993). 
OSM also stated that, alternatively, the 
size of the adjacent area could also be 
established on a programmatic basis in 
a Stale program. Indiana has chosen to 
establish the size of the adjacent area 
concerning cultural resources on a 
programmatic basis. That is, Indiana has 
concluded that 1,000 feet is the area 
within which cultural resources in 
Indiana could be adversely impacted by 
mining operations. In its April 19,1991, 
explanation of the 1,000-fool criterion. 
Indiana asserted that the criterion is 
justified because: (1) Permit boundaries 
must encompass all surface effects; (2) 
Blasting limits are established for each 
permit to ensure no damage; (3) All 
underground mining shadow areas, plus 
the 1,000-foot perimeter are considered; 
and (4) the 1,000-foot limit is a 
reasonable extent beyond a mine permit 
boundary. For additional information 
concerning the 1.000-foot limit, see 
Finding 4. above. 
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As discussed above in Finding 4. the 
Director finds that Indiana's use of the 
1.000-foot criterion is reasonable. 
Therefore, the Director finds that the 
proposed 1.000-foot criterion at 310 lAC 
12-3-29/67(a) is no less effective than 
the Federal regulations at 30 CFR 
779.12(b) and 783.12(b). 

Subsections (a) also provide that the 
description of the nature of cultural, 
archeological, and historic resources 
shall be based on information obtained 
from the Indiana DHPA. As discussed 
above in Finding 3, OSM has concluded 
that SHPO's are the official 
representatives of the historic resources 
in the States. As such, they can be 
expected to possess the relevant 
information concerning such resources. 
In Indiana, the DHPA can be expected 
to possess such information. Where the 
DHPA determines that it does not 
possess the relevant information, the 
IDNR has established procedures to 
follow: 

(1) The DHPA will provide its 
findings to the Division of Reclamation, 
in writing; and 

(2) The Division of Reclamation 
would then determine, based on all the 
available information from the 
permittee, the DHPA. and the Division 
of Reclamation’s archeologist, if the 
permittee would be required to provide 
additional information. 

Under Indiana's proposed system, all 
sources of information would be 
considered. Th^efore. the Director finds 
that the proposed language which 
rovides that such descriptions shall be 
ased on information obtained from the 
DHPA is no less effective than 30 CFR 
779.12. 

Subsections (b) have been added to 
provide that the Director of IDNR shall 
require the permit applicant to submit 
additional information to describe and 
identify the nature of cultural, 
archeological, and historic resources 
when the Director of IDNR determines 
that sufficient information is not 
available from the DHPA to identify the 
nature of such resources. The proposed 
language also identifies commonly 
know information sources but does not 
exclude any sources of information. See 
Finding 3, above, for additional 
information concerning this process, the 
IDNR, and the DHPA. 

The Federal regulations at 30 CFR 
779.12(b) require the applicant to 
identify the nature of cultural, 
historical, and archeological resources 
within the proposed permit and 
adjacent areas, and that sudi 
description shall be based on all 
available information. The Director 
finds (also see Finding 3, above) that the 


proposed languase at subsections (b) 
will assure tlmt all information is 
considered and. therefore, the proposed 
subsections are no less effective than 30 
CFR 779/783.12(b). 

Subsections (c) are added to provide 
that if, based upon the written 
comments of the DHPA and other 
sources, the director of IDNR determines 
there is a substantial likelihood that 
there are undiscovered archeological or 
historic sites that may be eligible for 
listing on the NRHP or the Indiana 
SRHSS that would be adversely affected 
by surface coal mining operations, the 
director of IDNR may require the 
applicant to identify and evaluate the 
nature of such resources through any of 
the following: (1) Collection of 
additional information; (2) conduct of 
field investigations; and (3) other 
appropriate analyses. The counterpart 
Federal regulations at 30 QPR 779/ 
783.12(bK2) provide that the regulatory 
authority may require the applicant to 
identify and evaluate important historic 
and ar^eological resources that may be 
eligible for listing on the NRHP, 
through: (l) Collection of additional 
infonnation. (2) conduct of field 
investigations; or (3) other appropriate 
analyses. In the preamble to tnese 
Federal regulations. OSM stated that it 
is appropriate for the regulatory 
authority to make such decisions on a 
case-by-case basis. The Director finds, 
therefore, that the proposed Indiana 
language at 310 lAC 12-3-29/67(c) is 
substantively identical to the Federal 
regulations at 30 CFR 779/783.12(b)(2). 

Subsections (d) are added to provide 
that the Director of IDNR may require an 
applicant to evaluate the significance of 
important archeological and historic 
sites identified under section 310 lAC 
12-3-29/67 through any of the 
following: (1) Evaluation of records of 
research institutions and the DHPA; (2) 
evaluation of written reports; (3) field 
investigations; and (4) other appropriate 
investigations. In its submittal of this 
provision, Indiana asserted that 
subsections (d) provide for adequate 
evaluation of the eligibility of resources 
identified under section 310 lAC 12-3- 
29/67 to meet NRHP or Indiana SRHSS 
criteria. As previously discussed above, 
the Director finds that the proposed 
language is consistent with and no less 
effective than the Federal regulations at 
30 CFR 779/783.12(b)(2) which provide 
that the regulatory authority may 
require an applicant to evaluate 
important historic and archeological 
resouroes that may be eligible for listing 
on the NRHP. 

Subsections (e) as added to provide 
that projects to identify or evaluate 
cultural resouroes required by 


subsections 310 lAC 12-3-29(b), (c). or 
(d) and 12-3-67(b), (c). or (d) shall be 
conducted in accordance with the 
standards established under 310 lAC 
19-3. 310 LAC 19-3 provides standards 
for investigation that will be required 
whenever projects to identify or 
evaluate cultural or historic resources 
are necessary. There is not direct 
Federal counterpart to this section. 
However, the Federal rules contemplate 
flexibility such as this. Thus, the 
Director finds that the proposed rules 
are consistent with and no less eff ectiv e 
than the Federal regulations at 30 CFR 
779.12(b). 

16. 310 JAC (Surface) and 310 

lACl2-3-75 (Underground) Permit 
Applications; Environmental Resources; 
Maps 

In addition to numerous 
nonsubstantive changes, these sections 
include the following substantive 
changes. Subsections 310 LAC 12-3-38/ 
75(9) (A) and (B) (formerly subsections 
(i)) have been amended to provide that 
the permit applicaticm shall include 
maps showing any cultural, 
archeological, or historic resources 
listed, or eligible for listing, in the 
NRHP or the Indiana SRHSS. Prior to 
these amendments, the provisions did 
not require infonnation concerning 
resouroes eligible for such listing. The 
Director finds that the amended 
language is substantively identical to 
the counterpart Federal regulations at 30 
CFR 779/783.24(1). 

Indiana has ahm amended 310 LAG 
12-3-38/75(9}(C) to provide that the 
required maps shall also show all 
ar^eologicm and historic sites known 
by the DHPA within the permit and 
adjacent area. Prior to this amendment, 
these provisions required infonnation 
concerning all known archeological 
sites within the permit and adjacent 
area. 

As discussed above in Finding 3, the 
DHPA is the State's official 
clearinghouse of the historic resources 
in Indiana. As such, the DHPA can be 
expected to possess much of the 
relevant infonnation concerning such 
resources. Also, as discussed in Finding 
3 above, where the DHPA does not 
possess the relevant information, the 
IDNR has established procedures which 
should assure that all relevant 
infonnation is obtained and considered 
by the IDNR. Under the proposed 
amendments at 310 lAC 12-3-29/87 (c) 
and (d). the director of IDNR may 
require the applicant to provide 
additional infonnation from other 
sources if the DHPA determines that it 
has insufficient infonnation. Therefore, 
the Director finds that the proposed 
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amendments are no less effec tive than 
the Federal regulations at 30 CFR 779/ 
783.24{i). 

17. 310 lAC 12-3-52 (Surface) and 310 
lAC 12-3-84 (Underground) Permit 
Applications; Reclamation Plan; 
Protection of Public Paries and Historic 
Lands 

Subsections (a) are amended to 
provide that for any public parks or any 
historic lands listed on the NRHP or the 
Indiana SRHSS that may be adversely 
affected by the proposed operations the 
submitted plan shall describe the 
measures to be used: (1) To prevent 
adverse impacts; or (2) If valid existing 
rights exist or joint agency approval is 
to be obtained under 310 lAC 12-2-1(3) 
to minimize adverse impacts. 

The proposed language is nearly 
identical to the counterpart Federal 
regulations at 30 CFR 780.31(a) and 
784.17(a) with one exception. Where the 
proposed language reads **or any 
historic lands** listed on the NRHP. the 
counterpart Federal regulations read “or 
any places** listed on the NRHP, That is. 
the proposed language reads “historic 
lands** where the Federal language reads 
**places.** 

Indiana defines ‘‘historic lands’* at 
310 lAC 12-0.5-59, and that dehnition 
is substantively identical to the Federal 
definition of “historic lands** at 30 CFR 
762.5 (see Finding 11 above). Indiana 
defines “historic lands** to mean, for the 
purposes of 310 lAC 12. areas 
containing historic, cultural, or 
scientific resources. The phrase 
“historic, cultural, or scientific 
resources** would include structures, 
artifacts, and objects in addition to 
actual land. 

The Director finds, therefore, that the 
proposed language at 310 lAC 12-3-52/ 
84(a) is no less effective than the 
Federal regulations at 30 CFR 780.31(a) 
and 784.17(a). 

Subsection (b) is added to provide 
that the Director of IDNR may impose 
conditions that require the applicant to 
protect historic or archeological 
properties listed on or eligible for listing 
on the NRHP or the Indiana SRHSS 
through appropriate mitigation and 
treatment measures consistent with the 
standards established under 310 lAC 
19-3. Mitigation and treatment 
measures must be approved by the 
Director of IDNR after consideration of 
the comments of the DHPA. Subsection 
(b) further provides that required 
measures that avoid impacts must 
remain in place throughout all mining 
and reclamation operations. Required 
measures that involve the mitigation of 
impacts through excavation or 
documentation may be taken after 


permit issuance provided that they are 
completed before the property is 
affected by any mining operation. 

The Indiana rule diners from the 
Federal rule in several ways. Indiana 
provides for mitigation and treatment 
measures consistent with the standards 
established under 310 LAC 19-3. 
Throughout the cultural and historic 
resources rules, there is a constant 
theme of flexibility. The State regulatory 
authority is free to choose its method 
that will fulfill the minimum 
requirements set forth by SMCRA and 
its implementing regulations. The 
Director concludes Siat Indiana has 
adopted a reasonable approach that 
fulfills the minimum Federal 
retirements. 

Ilie Indiana rule also is different than 
the Federal rules in that mitigation and 
treatment measures must be approved 
by the Director after consideration of the 
comments of the DHPA. This difference 
is superficial. *rhe Federal rules require 
that the SHPO be “notified of each 
permit application and given an 
opportunity to comment.** 52 FR at 
4249. While the DHPA is not the SHPO. 
it is the Indiana a agency which houses 
the archeological, cultural and historic 
resources information. Thus, Indiana is 
explicitly stating what the Federal rule 
impliedly states. 

The Indiana rules also require that all 
measures must remain in place 
throughout the mining and reclamation 
operations. Again, the Indiana rule is 
explicitly stating what the Federal rule 
implies. It would not be logical to 
remove protective measures until 
mining was completed. Otherwise, such 
protection may be ineffective since 
damage could occtir at any point in the 
mining operation. 

Finmly, Indiana requires that 
excavation or documentation must be 
completed before the property is 
affected by any mining operation. The 
Federal rule is more general in its 
lan^age. It states that appropriate 
mitigation and treatment measures must 
be completed before the property is 
affected. OSM has determined that 
Indiana’s measures are appropriate and 
will protect the properties. Therefore, 
the Director finas the proposed language 
is no less effective than the Federal 
regulations at 30 CFR 780.31(b) and 
784.17(b). 

16. 310 LAC 12-3-112 Permit Approval 
or Denial 

In addition to several nonsubstantive 
changes. Indiana proposes to add new 
subsection (p) concerning a required 
written finding for permit approval. 
Under subsection (p) the Dir^tor of the 
IDNR must make a written finding that 


the effect of the proposed mining 
operation on properties or sites eligible 
for listing on the NRHP or the Indiana 
SRHSS has been taken into account. 
Indiana also provides that this finding 
may be supported in part by inclusion 
of appropriate permit conditions or 
changes in the operation plan to protect 
these properties or sites, or by a 
documented decision that no additional 
protection measures are necessary. *rhe 
proposed language is substantively 
identical to the counterpart Federal 
regulations at 30 CFR 773.15(b)(1) 
except that where the Federal regulation 
provides for properties “listed on and 
eligible for listing on** the NRHP, 
Indiana provides for properties “eligible 
for listing on*’ the NRHP or Indiana 
SRHSS. However, the governing Indiana 
statute at IC 13-4.1-4-3.1(a) provides 
that the Director of the IDNR may not 
approve a permit application unless the 
Ehrector of the IDNR states in writing 
that the Director has considered the 
effects of the proposed mining operation 
or any place **listed on or eligible for 
listing on” the NRHP or the Indiana 
SRHSS. Therefore, the Director finds 
that the proposed rule language in 
concert with the governing statute is no 
less effective than the Federal 
regulations. 

Indiana also proposes to add to 
subsection (p) that the Director of the 
IDNR in making the finding required by 
subsection (p) must take into account: 

(1) The relative importance of the 
property or site to other properties or 
sites based upon information available 
frum the DHPA; and (2) the estimated 
cost of any treatment or mitigation 
measures required by the Director of the 
IDNR. The estimate shall be provided by 
the applicant and shall be prepared by 
a person qualified as a principal 
investigator at 310 LAC 19-3-4. The 
estimate shall be accompanied by the 
scope of work and any other documents 
that provide the basis for the estimate. 
Indiana further provides that a decision 
that treatment or mitigation measures 
are not required shall not be based on 
cost alone. As discussed above at 
Finding 6, above, concerning the 
proposed statutes which govern these 
rules, Indiana’s approach of balancing 
the relative importance of a site to other 
sites and the cost of an investigation is 
that type of flexible approach 
contemplated by OSM. The Director 
finds, therefore, that the proposed rules 
are not inconsistent with SMCRA and 
no less effective than the Federal 
regulations. 
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19. 310IAC12-3--121 
Permit Revisions 

In addition to numerous 
nonsubstantive changes throughout this 
section. Indiana proposes to add new 
subsection (d)(7). 

Proposed subsection (d)(7) provides 
that the Director of IDNR may reauire an 
applicant for an incidental boundary 
re\^sion to protect, within the expanded 
boundaries, any historic or 
archeological properties listed or 
eligible for listing on the NRHP or the 
Indiana SRHSS to prevent or minimize 
adverse impacts through appropriate 
mitigation and treatment measures. In 
the meeting held on September 17,1992 
(Administrative Record Number IND- 
1155), Indiana clarified that the IDNR 
can require the identification of 
properties listed or eligible for listing on 
the NRHP or the Indiana SRHSS within 
the expanded boundaries of an 
incidental boundary revision under 310 
lAC 12-3-121(d)(4) (B) and (C). There is 
no direct Federal counterpart to the 
proposed language. Neither section 
511(a) of SMCRA nor 30 CFR 774,13{d) 
define incidental boundary revision. 
However, the Director finds that the 
proposed language is not inconsistent 
with SMCRA or 5ie Federal regulations. 

rv. Summary and Disposition of 
Comments 

Agency Comments 

Pursuant to section 503(b) of SMCRA 
and 30 CFR 732.17(h)(ll)(i). comments 
were solicited from various interested 
Federal agencies. 

1. Rules proposed under amendment 
#91-8. The U.S. Environmental 
Protection Agency (EPA) responded and 
concurred without comment. The U.S. 
Fish and Wildlife Service and the 
Bureau of Mines also responded and 
had no comments. The Advisory 
Council on Historic Preservation 
(ACHP) expressed objections to 310 LAC 
12-3-29 and 12-3-38 which leave 
decisions about the need for 
identification and evaluation of 

discretion of tEe Director of IDNR. This. 
ACHP asserts, places the burden of 
identification on the State Historic 
Preservation Officer (SHPO). It is 
appropriate and consistent with the 
Federal regulations that the 
decisionmaking is discretionary. The 
Federal historic rules are ‘‘designed to 
allow regulatory authorities maximum 
flexibility in adopting procedures which 
are suitable for conditions existing ip 
the individual States. The rules 
emphasize reasonable decisionmaking 
about historic resources without 


spedlying all the means by which State 
regulatory authorities choose to achieve 
the specined results** (52 FR 4244.4246; 
Feb. 10,1987). “(Tlhis will require 
regulatory authorities to use judgment 
in determining what is an appropriate 
action in a specific case, this approach 
will allow each regulatory authority to 
develop procedures best suited to the 
individual circumstances of its State*' 

(52 FR at 4249). In addition, the Director 
notes that in Indiana, the Director of 
IDNR is the SHPO. but it is the DHPA 
which houses the archeological, cultural 
and historic resources information. The 
DHPA is responsible for providing 
vmtten recommendations to the SHPO 
concerning archeological, cultural, and 
historical resources. Rather than being a 
burden, it is a primary function of the 
DHPA. 

The ACHP commented that none of 
the regulations set forth by Indiana 
require other than "consideration** of 
any comments from the DHPA. That is. 
there are no provisions for formal 
consultation vrith the DHPA to ensure 
that historic properties are fully 
considered in the permitting process. A 
similar comment w'as raised in the 
Federal rules. Commenters wanted OSM 
to include a formal role by the SHPO in 
the permitting process. OSM responded 
by stating the role of the SHPO is 
important but that the SHPO and state 
regulatoiy authority are both State 
agencies and "it is appropriate to leave 
the details of the consultation processes 
between them to the individual States" 
(52 FR at 4249). Thus, the SHPO is only 
an advisor and not the ultimate 
decisionmaker (51 at 3805). The 
ultimate decisionmaker is the State 
regulatory authority. The Director notes 
that the proposed rules allow sufficient 
opportunity for DHPA comment during 
the permit review process (see Finding 
3, above), and that the DHPA can 
interpose objections to all permit 
decisions. 

ACHP also commented that as for 
religious or cultural properties 
significant to Native Americans, not ail 
may be "historic.** and thus subject to 
the proposed Indiana regulations as 
"historic lands." However. ACHP notes 
the provisions of the American Indiana 
Religious Freedom Act (Pub. L. 95-341) 
may apply in some situations. 

2. Statutes proposed. The EPA 
concurred without comment, the U.S. 
Soil Conservation Service and the U.S. 
Fish and Wildlife Service responded 
with no comments. 

The ACHP expressed concern over 
Indiana's choice of the word "known** 
at proposed IC 13-4.1-3-3(a)(13). The 
ACHP argues that the showing of known 
sites on maps is "of very little assistance 


in making decisions about the impact of 
surface mining operations on 
archaeological and historic properties. 
The vast majority • • * have not been 
discovered,** SMCRA at 507{b)(13) 
requires the permit applicant to show 
on a map all "significant known 
archeological sites existing on the date 
of application." (Emphasis added.) *rhe 
regulations at both the Federal and State 
level are what define and clarify wha t 
is meant by their statutes (see 30 CFR 
779.12(b) and 310 lAC 12-3-29). 

'The National Park Service (NPS) 
commented on IC 13-4.1-1-3 and 
asserted that the definition of 
"substantial legal and financial 
commitments in a surface coal mining 
operation** is too broad end conflicts 
with the Federal definition. 

According to the NPS, the definition 
is too broad oecause Indiana extends the 
definition to "capital-intensive activities 
beyond those significant investments 
related to long- term coal contracts as 
specified in 30 CFR 762.5." The Director 
disagrees. As noted in Finding 1(b), 
above. Indiana has two examples of 
"caoital-intensive activities’* that are 
not listed in the Federal definition. 
These examples are consistent with 
Congressional intent. In the preamble to 
the Federal rule, the Director quoted 
language from a Senate Report that said; 
"liln order to preclude designation las 
unsuitable for mining], it must be 
established that specific plans and 
specific contracts for sale of coal and 
purchase of necessary equipment * ^ * 
were in existence on the date of 
enactment." (Emphasis added) 48 FR 
41312. 41327 (September 14.1983). The 
Indiana acquisition of capital equipment 
example, which OSM previously 
approved in Kentucky, is Just that type 
of necessary equipment purchase that 
Congress was contemplating. The other 
example, that of improvement or 
modification of coal lands, is also a 
significant investment that is not solely 
based on the cost of acquiring the coal 
in place or the right to mine such coal. 

Two commenters addressed the term 
•‘nature" at IC 13-4.1-3-3.1(a). The 
ACHP commented that the term "nature 
of* is misleading since section 106 of 
the National Historic Preservation Act 
requires that only "significant" 
properties that are on or eligible for the 
NRHP be considered. The Council for 
the Conservation of Indiana 
Archaeology, Inc. (CCIA) noted that the 
term "nature" is not defined and is 
inappropriate. In response, the Director 
notes that the term "nature" is used in 
the Federal regulations at 30 CFR 779.12 
concerning permit applications. Also, 
under the proposed Indiana provision, 
all cultural and historic sites will be 
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identified including significant 
properties on or eligible for listing on 
the NRHP. 

The NPS commented that IC 13-4.1- 
4-3(a) does not state how the chief of 
IDNR will consider the effects of the 
proposed mining operation on historic 
properties. In response, the Director 
notes that under the process to be 
instituted by Indiana under the 
proposed provisions the Indiana DHPA 
will provide a written evaluation of the 
identity and nature of cultural and 
historic resources. If additional 
information is needed, the DHPA will so 
state in writing to the Chief. Division of 
Reclamation and to the permittee. The 
Chief. Division of Reclamation will 
make a final decision, with reliance on 
the information provided by the DHPA. 
on a case-by-case basis. 

The NPS commented on IC 13-4.1-4- 
3.1. NPS commented that 1C 13-4.1-4- 
3.1(b) implies that compliance with 
Federal historic preservation law is 
optional. The Director disagrees. The 
proposed lan^age authorities the 
imposition of permit conditions to 
prevent or mitigate adverse effects on 
places listed or eligible for listing on the 
NRHP or the Indiana SHRSS. In the 
proposed rules at 310 lAC 12-3.-52(a). 
Indiana requires that proposed 
reclamation and operation plans include 
a description of the measures to be used 
to prevent or minimi 2 e adverse impacts 
of any historic lands listed on the NRHP 
or the Indiana SRHSS that may be 
adversely affected by the proposed 
operations. 

NPS commented that under IC 13- 

4.1-4-3.1(c)(2) which authorizes the use 
of amateurs in any field investigation, 
studies, or records researcher, although 
it is legitimate to include both amateurs 
and professionals, such participation 
should be guided by 36 CFR 61.4 as a 
means of establishing minimum 
qualification standai^ for cultural 
resource professionals. This issue was 
raised in a Kentucky amendment and 
OSM rejected requiring such standards. 
See 54 FR 51391, 51393 (December 15. 
1989). A similar issue was also raised 
when the Federal rules were proposed. 

In the Federal rule, a commenter wanted 
State regulatory authorities to hire 
qualified professional personnel to 
conduct any historic resources activities 
(52 FR 4244. 4251; February 10. 1987). 
OSM did not agree that such activity 
needed to be carried out by 
professionals. ‘'The regulatory 
authorities are responsible for making 
reasonable decisions about historic 
resources and for ensuring that they 
have been considered in the permitting 
process. Issuance of a permit requires a 
finding that they have fulfilled this 


responsibility** (52 FR at 4251) 
(emphasis added). This flexibility in the 
Federal rules is a constant theme 
throughout the cultural and historic 
resources rules. **The rules emphasize 
reasonable decisionmaking about 
historic resources without specifying all 
the means by which State regulatory 
authorities choose to achieve the 
spedfied results** (52 FR 4246). Thus, if 
Indiana does not want to adopt the 
standards of 36 CFR 61.4, the State is 
free to do so as long as there is 
reasonable decisionmaking that fulfills 
the minimum requirements set forth by 
SMCRA and its implementing 
regulations. The Director concludes that 
Indiana has adopted a reasonable 
approach that fulfills the minimum 
Federal requirements. 

ACHP commented that in IC 13-4.1- 
4-3.1(c)(3) the term '*substantial 
likelihood*' is undefined and open to 
varying interpretations. The Director 
notes that as discussed in Finding 6, 
OMS has stated (56 FR 4257; February 
10,1987) that in general, the regulatory 
authority should strive to limit survey 
requirements to situations in which 
there is a substantial likelihood of 
important resources being found. It is 
appropriate for the regulatory authority 
to make such decisions on a case-by- 
ca$e basis. In addition, the proposed 
implementing rules at 310 lAC 12-3- 
29(c) provide that such decisions be 
based on written comments of the 
Indiana DHPA. Therefore, Indiana's 
interpretation of “substantial 
likelihcKxi*' should be consistent with 
the standards commonly applied in the 
archeological and historic preservation 
communities. 

The NPS commented that IC 13-4.1- 
4-3.1(c)(3) should be rewritten to 
provide that field studies are required 
where a likelihood exists that 
archeological or historic sites are 
present. The Director disagrees. As 
wTitten. the provision merely strives to 
limit studies where there is not 
substantial likelihood that such sites 
exist. As discussed in Finding 6, above, 
in the preamble to the counterpart 
Federal regulations at 30 CFR 
779.12(b)(2) and 783.12(b)(2). OSM 
stated that in general, the regulatory 
authority should strive to limit survey 
requirements to situations In which 
there is a substantial likelihood of 
important resources being found. 

NPS commented that IC 13-4.1-4- 
3.1(c)(4)(B) should be amended to 
define factors other than cost, which 
should also be considered when 
deciding whether to proceed with field 
investigations. As discussed in Finding 
6, above, there is no direct Federal 
counterpart to this proposed provision. 


However, the Director noted that OSM 
encourages regulatory authorities to 
make decisions concerning histone 
resources which balance the interest of 
the public In such resources against the 
need to mine coal. Cost is but one factor 
a regulatory authority would consider. 
Although each relevant factor is not 
propos^ for inclusion in the Indiana 
provisions, such factors will be 
considered as a consequence of 
Indiana's proposed provisions which 
provide for the participation ot 
professional and amateur archeologists, 
anthropologists, historians or related 
experts as well as the DHPA. 

The U.S. Forest Service (USFS) 
commented that it is inappropriate at IC 
13-4.1-4-3.1(a) to lump language 
concerning sites “listed on** and 
“eligible for** listing on the NRHP into 
one category. The Director notes that IC 
13-4.1-14-1 {a)(3) and the proposed 
implementing rules at 310 LAC 12-3-52/ 
84(a) clearly separate the rules for 
“listed** and “eligible for** sites, and 
provide clear intent to jprevent adverse 
impacts to NRHP listed sites as do the 
Federal regulations at 30 CFR 780.31 
and 784.17. 

The USFS commented that IC 13-4.1- 
4-3.1(c)(2) which provides for 
participation by amateurs in 
archeological investigations seems 
unnecessarily burdensome for coal 
companies. In response, the Director 
notes that the provision merely requires 
that implementing rules cannot restrict 
amateurs from participating in any 
needed archeological investigations. 

The USFS commented that in IC 13- 

4.1- 4-3.1(c)(2) the words ’‘substantial 
likelihood** implies a predictable level 
of success which is not yet attainable in 
the Midwest. In response, and as noted 
above in Finding 6. the regulatory 
authority should strive to limit survey 
requirements to situations in which 
there is a substantial likelihood of 
important resources being found. To 
help accomplish this, the regulatory 
authority should make such decisions 
on a case-by-case Desis. 

The USFS commented that at IC 13- 

4.1- 4-3.1(c)(4)(A), the required 
comparison of the relative importance of 
a site eligible for listing on the NRHP 
would be lengthy if indeed they could 
be made at all. In response, the Director 
notes that Indiana's requirement that 
such a comparison be made is not 
inconsistent with SMCRA and the 
Federal regulations and that the exact 
method for implementation is left to tlie 
States to decide. 

The ACHP commented that proposed 
IC 13—4.1-4-3.1(c)(5) should be clarified 
by providing that under this provision, 
artifacts can be retained by an 
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appropriate laboratory long enough to 
cbmplete analysis and reporting, before 
being returnea to their owners. In 
response, the Director notes that 
although the provision does not contain 
such language, the proposed language 
does not prohibit artifacts being retained 
for study before being returned to their 
owTiers. 

The ACHP commented that at IC 13- 
4.1-14-1, all exclusions based on “valid 
existing rights** should be deleted. As 
discussed in Pending 8, above, the 
proposed language is substantively 
identical to the Federal regulations at 30 
CFR 780.31(a)(2). 

Public Comments 

The public comment periods and 
opportunities to request a public 
hearing were announced as follows: (1) 
For the proposed statutes in SEA 121, 
which are provided in Public Law 108- 
1988, in the May 10,1988, Federal 
Register (53 FR 16560); (2) For the 
proposed statutes in amendment 91-1, 
which are provided in Public Law 104- 

1990, in the March 21.1991, Federal 
Register (56 FR 11980); (3) For the 
proposed rules in amendment 91-8, in 
the August 9,1991, Federal Register (56 
FR 37868), in the August 19.1991, 
Federal Register (57 FR 37498); and (4) 
For the proposed rules in amendment 
91-7C in the July 9,1992, Federal 
Register (56 FR 31093). The public 
comment periods ended on June 9, 

1988, April 22,1991, September 9. 

1991, September 3.1992, and August 8, 
1991, respectively. A public hearing was 
held on June 6,1988 (Administrative 
Record Number INT>-0579), congeming 
the proposed statutes in Sl^ 121. No 
other public hearing was requested so 
none was held. 

Several commenters believed that 
proposed IC 13-4.1-3-3 is Inconsistent 
with 36 CFR 800.4 and OSM's 
regulations because it restricts 
information to that known by the DHPA, 
while the Federal regulations require 
information from all available sources. 
The purpose of the Federal rules on 
historic resources was: 

(T]o ensure that as part of those (state) 
programs regulatory authorities have 
regulations and procedures which enable 
them to make reasonable and informed 
decisions about the disposition of important 
historic resources. The rules are designed to 
allow regulatory authorities maximum 
flexibility In adopting procedures which are 
suitable for conditions existing in the 
individual States. The rules emphasize 
reasonable decisionmaking about historic 
resources without specifying all the means by 
which State regulatory authorities choose to 
achieve the specified results. (Emphasis 
added) 52 FR 4244, 4246; (February 10, 

1987). 


As discussed in Finding 3, above, the 
Indiana amendment is no less effective 
than the Federal regulation. An 
analogous condition exists at 30 CFR 
779.12(b). The Federal regulation at 30 
CFR 779.12(b) requires the applicant to 
describe and identify all cultural, 
historic and archeological resources 
listed or eligible for listing on the 
National Register of Historic Places and 
knovym archeological sites. The 
description is to be based on all 
available information. Typically, the 
SHPO “searches** all available sources 
and not the applicant (51 FR 3802, 3805; 
January 30.1986). SHPO’s “are the 
official representatives of historic 
resources in the States. As such, they 
can be expected to possess the relevant 
data concerning such resources. 
Regulatory authorities can make other 
provisions in their own programs in 
those States where this is not the case** 
(52 FR 4244, 4258-59; February 10. 
1987). Indiana has decided to make the 
DHPA the only source. It is the only 
source in the sense that the applicant 
need only go to the DHPA. In reality, the 
DHPA is collective of all available 
sources. This choice is what was 
contemplated by OSM in allowing the 
State regulatory authorities the 
flexibility of choosing the means that 
will achieve the desired result of a well- 
informed decisionmaker. 

Several commenters also contended 
that the DHPA does not have complete 
site records. As noted in Finding 3, 
above, if the DHPA does not have 
adequate information, it will report such 
to the Division of Reclamation of the 
IDNR. The Qiief, Division of 
Reclamation then will decide if it needs 
additional information. This is not a 
departure from the Federal regulations 
(see 30 CFR 779.12(b)(2)). The SHPO or 
in this case the DHPA is an advisor and 
not the ultimate descisionmaker (51 FR 
at 3805). The ultimate decisionmaker is 
the State regulatory authority. If it 
determines additional information is 
needed it will require the applicant to 
submit additional information through 
field investigations and the like (also see 
Finding 15 above). 

The Council for the Conservation of 
Indiana Archeology, Inc. (CQA) 
commented that the amended law in IC 
l^.l-. 3 -. 3 . 1 (a) and IC 13-4.1-4-3.1(b). 
by using phrases as “may require** and 
“may impose** allow too great discretion 
in decisions that are critical to the 
identification, evaluation, and treatment 
of archeological resources. In response, 
the Director notes that Federal 
regulations at 30 CFR 779.12(b)(2) and 
783.12(b)(2) also use such phrases as 
**may require*’ in the regulations 
concerning the identification and 


protection of such resources. As 
contemplated by the Federal rules, this 
discretion allows the regulatory 
authority to require additional 
information or to require the protection 
of resources if the evidence indicates 
that such additional information or 
protection is warranted. The language 
does not authorize the regulatory 
authority to disregard the facts and to 
not require additional information or to 
not protect when the evidence indicates 
that such additional information or 
protection is warranted. 

The COA commented that under IC 
13-4.1-3-3.1(b) it will be difficult to 
conduct additional investigations or that 
such investigations will be done in an 
acceptable manner. In response, the 
Director notes that in Findings 3 and 15 
above, the proposed statutes and rules 
incorporate a clear process which 
Indiana will use to meet its obligations 
concerning the identification and 
protection of cultural and historic 
resources. Included within that process 
is a clear path from the permittee 
through the DHPA and to the Chief, 
Division of Reclamation of the IDNR 
through which decisions can be made 
concerning cultural and historic 
resources, including the decision that 
additional information is needed. The 
quality of additional investigations can 
be monitored by the DHPA through 
review of data and for field 
investigations is maintained by 
standards established at 310 lAC 19 
concerning archeological investigations. 

The CCIA commented that IC 13-4.1- 
3-3.1(b) uses the undefined phrase 
“important” and that this term could 
preclude the identification of unknown 
archeological sites or evaluation of 
poorly known sites. CQA also 
questioned who will determine what 
important means. In response, the 
Director notes that the Federal rule at 30 
CFR 779.12(b)(2) also uses the term, 
“important.” The rules implementing 
this statutory section require that if the 
director determines that there is a 
substantial likelihood that there are 
undiscovered archeological or historic 
sites that may be eligible for listing on 
the NRHP or the State Register, then the 
director may require the applicant to 
identify and evaluate such r^sources. 
See 310 LAC 12-3-29(c). Thus, 
unknown or poorly known sites will not 
go unnoticed. 

The CQA slated that SEA 121 
severely limits the regulatory authority 
to require additional information 
through the imposition of the principles 
at 1C 13-4.1-4-3.1(c). Specifically, the 
CQA commented that IC 13-4.1-4- 
3.1(c)(1) contains circuitous language 
and should more directly encourage the 
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use of a broad range of information and 
that the Indiana program does not have 
an affirmative provision that the sources 
listed in the Federal regulations shall be 
consulted for information. In response, 
the Director notes this language is 
enabling in nature, and the regulations, 
especially 310 lAC 12-3-29, assist in 
implementing such language. 

The CX3A commented that IC 13-4.1- 
4-3,1(c)(3) uses undefined phrases such 
as ‘^substantial likelihood,** “important** 
and ''significant/* The Du^or notes 
that the term **important**is also not 
defined in the Federal regulations. The 
terms cannot be defined because the 
Federal reflations contemplate 
flexibility by the stales. The States must 
make such decisions on a case<by>case 
basis (52 ER 4258). 

The CQA commented on IC 13-4.1- 
4-3.1(c)(4)(A). which concerns the 
relative importance of property or sites 
listed on or eligible to be listed on the 
NRHP. The CCIA stated that the 
proposed language is ambiguous 
because the NRC must judge the 
“relative importance** of a site in 
making decisions. Again, the Federal 
historic rules contemplate flexibility by 
the states in achieving the minimum 
Federal standards. To define the term 
“relative importance** would not 
advance any goal because such 
importance must be decided on a case- 
by-case basis since resources may be 
unique in nature. The Director notes 
that the purpose of the proposed 
language is to require that the NRC, in 
drafting rules to imolement 1C 13-4.1- 
4-3.1, draft such rules to be consistent 
with the guidelines at IC 13-4,1-4- 
3.1(c). 

The CCIA commented that IC 13-4.1- 
4-3.1(c)(4)(B), has two faults: (1) The 
proposed language allows costs to be 
estimated by the applicant, and (2) The 
use of “may not/* does not mean the 
same as “shall not/* In response, the 
Director notes that althou^ the cost of 
an investigation must be estimated by 
the applicant, a significant portion of 
such an estimate would, logically, 
consist of fee-services information 
provided to the applicant by 
professionally qualified and 
experienced sources. In addition, the 
DHPA is the agency chaiged with 
deciding whe^er or not estimates 
provided by an applicant are reasonable. 
The DHPA, with its duty to the public, 
could not blindly accept an estimate 
without first determining if the estimate 
was reasonable. Regarding the use of the 
term “may not,** the Director notes that 
there is no direct Federal coimterpart to 
the proposed provision. However, as 
:;pted in Finding 6, above, the proposed 


language is not inconsistent with 
SMCRA and the Federal regulations. 

The CCIA commented that the 
proposed statutes don't provide a logical 
process in protecting and preserving 
archaeological resources. In response, 
the Director notes that part of the 
confusion expressed by CCIA may be 
resolved by the knowledge that under 
Indiana's recently passed “sunset law** 
(Pub. L. 2S-1990). the director of IDNR 
is responsible for approving permits and 
the NRC adopts the rules. The NRC 
writes the Indian a SMCRA- 
implementing rules and the director of 
IDNR and the DHPA function in 
accordance with those rules using the 
process outlined in Finding 3 above. 

The Indiana Coal Council. Inc. (ICC) 
submitted comments and stated that it 
fully supports Public Law 108-1986 and 
Public Law 104-1990 and urged OSM to 
approve them as an amendment to the 
Indiana program. ICC did not provide 
comments concerning the rules 
submitted under amendment 91-8. ICC 
stated in its letter dated September 6, 
1991 (Administrative Record Number 
IND-0943), that it is inappropriate to 
submit comments since the proposed 
rules had not been officially adopted by 
the State. In response, the Director notes 
that Indiana submitted the proposed 
rules as a formal amendment and 
following established procedures OSM 
announced the submittal in the Federal 
Register (56 FR 37868), and requested 
public comment. In its submittal of the 
proposed rules, Indiana stated that if in 
its final rule promulgation process any 
changes are made to the rules, Indiana 
would forward the changes to OSM for 
review and approval. Any such 
submittals to OSM would be announced 
in the Federal Register and a comment 
period would be opened to allow public 
comment on those changes. 

The National Coal Association (NCA) 
noted that definition of “substantial 
legal and financial commitments In a 
surface coal mining operation’* at IC 13- 
4.1-1-3 closely resembles the Federal 
definition except for the example of an 
existing but non-producing coal mine. 
However, the Federal definition also 
excludes this example, OMS deleted 
such an example after the court 
remanded the definition (see 53 FR 
26582; July 13.1988). 

V. Director's Decision 

Based on the above findings, the 
Director is approving proposed 
amendments submitted by Indiana on 
March 18,1988, February 15,1991, by 
undated letter which was received by 
OSM on July 10,1991, by letter dated 
June 15,1992, and transferred from 
amendment 91-7C and as clarified by 


Indiana in a meeting with OSM dated 
September 17,1992. The Federal 
regulations at 30 CFR part 914 codifying 
decisions concerning the Indiana 
program are being amended to 
implement this decision. This final rule 
is being made effective immediately to 
expedite the State program amendment 
process and to encourage the states to 
conform their programs with the Federal 
standards without delay. Consistency of 
State and Federal standards is required 
by SMCRA. 

EPA Concurrence 

Under 30 CFR 732.17(h)(ll)(ii), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA) 
with respect to any provisions of a State 
program amendment that relate to air or 
water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 et seq.) or the Clean 
Air Act (42 U.S.C 7401 et seq.). The 
Director has determined that this 
amendment contains no provisions in 
these categories and that EPA's 
concurrence is not required. However, 
EPA responded to the Director’s request 
for comments and stated that EPA ^d 
no comments and that it concurred on 
the proposed amendments 
(Administrative Record No. IND-0858 
and IND-1034). 

VI. Procedural Determinations 

Executive Order 12291 

On July 12.1984, the Office of 
Management and Budget (OMB) granted 
the Office of Surface ^^ing 
Reclamation and Enforcement (OSM) an 
exemption from sections 3, 4, 7 and 8 
of Executive Order 12291 for actions 
related to approval or conditional 
approval of State regulatory programs, 
actions and program amendments. 
Therefore, preparation of a regulatory 
impact analysis is not necessary and 
Oh^ regulatory review is not required. 

Executive Order 12778 

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law. this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of the 
Surface Mining Control and 
Reclamation Act (SMCRA) (30 U.S.C. 
1253 and 1255) and 30 CFR 730.11, 
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732.13 and 732.17(h)(10), decisions on 
proposed State regulatory programs and 
program, amendments submitted by the 
States must be based solely on a 
determination of whether the submittal 
is consistent with SMCRA and its 
implementing Federal regulations and 
whether the other requirements of 30 
CFR parts 730. 731, and 732 have been 
met. 

National Environmental Policy Act 

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(c) of the National 
Environmental Policy Act. 42 U.S.C. 
4332(2)(C). 

Paperwork Reduction Act 

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act. 44 U.S.C. 
3507 et seq. 

Regulatory Flexibility Act 

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of entities under the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq,). The State submittal which is the 
subject of this rule is based upon 
counterpart Federal Regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements previously promulgated 
by OSM will be implemented by the 
State. In making the determination as to 
whether this rule would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations. 

List of Subjects in 30 CFR Part 914 

Intergovernmental relations, Surface 
mining, Underground mining. 

Dated: November 12.1992. 

Ronald C Recker, 

Acting Assistant Director, Eastern Support 
Center. 

For the reasons set out in the 
preamble, title 30; chapter VII, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 


PART 914—INDIANA 

1. The authority citation for part 914 
continues to read as follows: 

Authority: 30 U.S.C 1201 et seq. 

2. Section 914.15 is amended by 
adding a new paragraph (pp) to read as 
follows: 

9 914.15 Approval of regulatory program 
amendments. 


(pp) The following amendments 
(amendments submitted under Senate 
Enrolled Act (SEA) 121, Program 
Amendment Number 91-1 and 91-6, 
and two proposed amendments 
transferred from proposed amendment 
#91-7, (SEA 154) to the Indiana program 
as submitted to OSM on March 18. 

1988, February 15,1991, and by 
undated letter received by OSM on July 
10, 1991, and amended by letter dated 
June 15,1992, respectively and 
transferred on June 23,1992 (57 FR 
27928), and as clarified by Indiana in a 
meeting with OSM dated September 17, 
1992, are approved, effective December 
30,1992. 

Changes to IC 13-4.1-1-3 concerning 
the definitions of **higher or better uses** 
and ''substantial legal and financial 
commitments in a surface coal mining 
operation;** IC 13-4.1-2-4 concerning 
petition procedures to promulgate, 
amend, or repeal rules; IC 13-4.1-3-3 
concerning map requirements in permit 
applications; 1C 13-4.1-3-3.1 
concerning additional permit 
information for archeological and 
historical sits; IC 13-4.1-4-2 concerning 
additional information required to 
request an informal conference or public 
hearing; IC 13-4.1-4-3.1 concerning 
listing on NRHP or Indiana SRHSS; IC 
13-4.1—4-5 concerning request for a 
hearing concerning approval or 
disapproval of a permit; IC 13—4.1-14- 

1 concerning lands unsuitable; SEA 121, 
section 8 concerning the enforcement of 
sections IC 13-4.1-3-3.1 and IC 13-4.1- 
4-3.1; 310 lAC 12-0-5—48 concerning 
the definition of "Fragile lands;** 310 
LAC 12 0.5-59 concerning the 
definition of "Historic lands;** 310 lAC 
12-2-1 concerning areas where mining 
is prohibited or limited: 310 lAC 12-2- 

2 concerning areas unsuitable: 310 LAC 
12-3-13 concerning exploration of more 
than 250 tons; 310 LAC 12-3-29 and 12- 
3-67 concerning cultural and historic 
resources; 310 LAC 12-3-38 and 12-3- 
75 concerning map Information for 
permit applications; 310 lAC 12-3-52 
and 12-3-84 concerning protection of 
public parks and historic lands; 310 LAC 
12-3-112 concerning permit approval 


or denial and 310 LAC 12-3-121 
concerning permit revisions. 

IFR Doc. 92-31372 Filed 12-29-92; 8:45 am) 
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30 CFR Part 920 

Maryland Regulatory Program; Exceaa 
Spoil 

AGENCY: Office of Surface Ijdining 
Reclamation and Enforcement (OSM). 
Interior. 

ACTION: Final rule; approval of 
amendment. 

SUMMARY: OSM is announcing the 
approval of a proposed amendment to 
the Maryland regulatory program 
(hereinafter referred to as the Maryland 
program) approved under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The amendment 
provides the statutory authority to allow 
excess spoil from active mining 
operations to be placed on abandoned 
mine land sites to aid reclamation. 
EFFECTIVE DATE: December 30,1992. 

FOR FURTHER INFORMATION CONTACT: 
Robert Biggi, Director, Harrisburg Field 
Office, Harrisburg Transportation 
Center, 4th and Market Streets, suite 3C. 
Harrisburg, PA 17101; Telephone: (717) 
782-4036. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Maryland Program. 

II. Submission of Amendment. 

III. Director's Findings. 

IV. Summary and Disposition of Comments. 

V. Director’s Decision. 

VI. Procedural Determinations. 

I. Background on the Maryland 
Program 

On February 18,1982, the Secretary of 
the Interior approved the Maryland 
program. Information regarding the 
general background on the Maryland 
program, including the Secretary's 
findings, the disposition of comments, 
and a detailed explanation of the 
conditions of approval of the Maryland 
program can be found in the February 
18.1982, Federal Register (47 FR 7214). 
Actions taken subsetment to the 
approval of the Maryland program are 
identified at 30 CFR 920.12, 30 CFR 
920.15. and 30 CFR 920.16. 

II. Submission of Amendments 

By letter dated June 23.1992, the 
Maryland Bureau of Mines (Maryland) 
submitted a program amendment to 
OSM (Administrative Record No. MD- 
555.00). The proposed amendment. 
House Bill Num^r 1234, revises section 
7-508 of the Natural Resources Article 
of the Annotated Code of Maryland (the 
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Code) by allowing excess spoil from 
permitted areas to be placed on 
abandoned mine land sites. 

OSM announced receipt of the 
proposed amendment in the August 18. 
1992. Federal Register (57 FR 37133) 
and in the same notice opened the 
public comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 
The comment period closed on 
September 17.1992. 

m. Director's Findings 

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.17, are the Director's findings 
concerning the proposed amendment 
submitted on June 23,1992. Any 
revisions not specifically addressed 
below are found to be no less stringent 
than SMCRA and no less effective than 
the Federal rules. 

Maryland is proposing to add to its 
Code section 7-508(b)(2) which is stated 
as follows: 

All spoil from a permitted area shall be 
reclaimed within that permitted area or 
placed on abandoned mine land in a manner 
approved by the Department. Spoil from a 
permitted area may not be placed on 
abandoned mine land if it is needed to 
achieve the approximate original contour 
within that permitted area or to meet other 
permit requirements. 

There is no counterpart to the 
proposed sthtutory change in either 
SMCRA or the Federal rules. However, 
in a letter dated July 9.1991 
(Administrative Record NO. MD- 
555.09), the Director of OSM provided 
Maryland with clarification concerning 
OSM's position on the reclamation of 
abandoned mine lands by a mine 
operator in conjunction with surface 
coal mining and reclamation operations. 
Specifically, the Director's purpose was 
to provide guidelines to states that were 
interested in reclaiming abandoned 
mine lands using excess spoil from 
adjacent areas where mining is 
conducted under permits issued 
pursuant to title V of SMCIRA or its state 
equivalent The Director dted approval 
of a similar provision in West Virginia 
where OSM determined that a contract 
for reclamation approved under title IV 
of SMCRA (or under an equivalent state 
abandoned mine lands (AML) program) 
is equivalent to a permit and bond and 
is thus consistent with the excess spoil 
disposal requirements of section 515 of 
SMCRA. Therefore, the placement of 
excess spoil on an abandoned site 
which is receiving Federal AML funds 
is not inconsistent with section 
515(b)(22) of SMCRA (55 FR 21329. May 
23.1990). The Director further 
explained in his July 9.1991, letter that 


State programs which issue such 
contracts under a non-Federally funded 
program must provide a degree of 
security comparable to that afforded by 
a Federally fiinded AML reclamation 
project. Before issuing such contracts. 
States must first submit and receive 
OSM approval of the State policies and 
procedures applicable to such non- 
Federally funded contracts. 

OSM reviewed the proposed amended 
and determined that it lacks specificity. 
By letter dated September 2,1992, OSM 
requested that Maryland clarify the 
meaning and terms for implementation 
of the amendment with regard to: (1) 

Site eligibility requirements, (2) State/ 
permittee contracts. (3) applicable 
reclamation standards, (4) spoil disposal 
restrictions, and (5) environmental 
review (Administrative Record No. 
555.05). Maryland has agreed to respond 
to OSM's request but has not yet done 
so. 

While there is no direct Federal 
counterpart to this provision, the 
Director finds that it is not inconsistent 
with SMCRA and the Federal 
regulations. However, before the 
provision can be implemented. 

Mary land must obtain approval from the 
Director of implementing rules or 
policy/procedural documents which 
address the items listed in the Director's 
September 2,1992, letter requesting 
clarification. 

IV. Summary and Disposition of 
Comments 

( 

Public Comments 

The public comment period 
announced in the August 18.1992. 
Federal Register (57 FR 37133) ended 
on Septem^r 17,1992. No public 
comments were received and a public 
hearing was not held as no one 
requested an opportunity to provide 
testimony. 

Agjency Comments 

Pursuant to section 503(b) of SMCRA 
and the implementing regulations at 30 
CFR 732.17(hKll)(i). comments were 
solicited from various Federal agencies 
with an actual or potential interest in 
the Maryland program. The Department 
of the Interior. Bureau of Mines. The 
Department of Labor, Mine Safety and 
Health Administration, and the 
Department of the Army, Corps of 
Engineers, all concurred without 
comment. 

V. Director’s Decision 

Based on the above finding, the 
Director is approving the program 
amendment submitted by Maryland on 
June 23.1992. The Director has 


determined that proposed section 7- 
508(b)(2) of the Maryland Annotated 
Code is not inconsistent with SMCRA 
end the Federal regulations. However, 
the Director finds that it is necessary to 
require Maryland to promulgate 
implementing regulations and develop 
p>olicy/procedural documents prior to 
authorizing the placement of excess 
spoil from active mining operations on 
abandoned mine land. These regulations 
and documents must be part of the 
approved Maryland State program. 

The Federal regulations at 30 CFR 
part 920 codifying decisions concerning 
the Maryland program are being 
amended to implement this decision. 
This final rule is being made effective 
immediately to expedite the State 
program amendment process. 

EPA Concurrence 

Under 30 CFR 732.17(h)(n)(ii). the 
Director is required to obtain the woltten 
concurrence of the Administrator of the 
Environmental Protection Agency with 
respect to any provisions of a State 
program amendment which relate to air 
or water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 et seq.) or the Clean 
Air Act (42 U.S.C. 7401 et seq.]. In a 
September 22,1992, letter the 
Environmental Protection Agency 
concurred w'ith the approval of the 
proposed amendment and noted that 
any placement of spoil must comply 
with Clean Water Act requirements and 
with 40 CFR 122.26. storm w^ater 
regulations (Administrative Record No. 
MD-555.08). 

VI. Procedural Determinations 
Executive Order 12297 

On July 12.1984, the Office of 
Management and Budget (OMB) granted 
the Office of Surface Mining 
Reclamation and Enforcement (OSM) an 
exemption from sections 3, 4, 7 and 8 
of Executive Order 12291 for actions 
related to approval or conditional 
approval of State regulatory programs, 
actions and program amendments. 
Therefore, preparation of a regulatory 
impact analysis is not necessary and 
OMB regulatory review is not required. 

Executive Order 12778 

The Department of the Interior has 
conducted the reviews reouired by 
section 2 of Executive Oraer 12778 and 
has determined that, to the extent 
allowed by law. this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
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since each such program is drafted and 
promulgated by a specific State, not by 
OSM. l^der sections 503 and 505 of the 
Surface Mining Control aini 
Reclamation Act (SMCRA) (30 U.S,C 
1253 and 1255) and 30 CFR 730.11, 
732.13 and 732.17(h)(10), decisions on 
proposed State regulatory programs and 
program amendments submitted by the 
States must be based solely on a 
deteimination of whether the submittal 
is consistent with SMCRA and its 
implementing Federal regulations and 
wheth^ the other requirements of 30 
CFR parts 730, 731, and 732 have been 
met. 

National Environmental Policy Act 

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
pro^des that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(c) of the National 
Environmental Policy Act, 42 U.S.C. 
4332(2KC). 

Paperwork Heduction Act 

This rule does not contain 
information collection requirements that 
require approval by the Office of 
M^agement and Budget under the 
Paperwork Reduction Act, 44 U.S.C. 
3507 et seq. 

Regulatory Flexibility Act 

The Department of the Interior has 
determine that this rule will not have 
a significant economic impact on a 
substantial number of entities under the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq). This rule will nod place any new 
burden on the coed indu&t^ but will 
allow op^^tors greater fle^^ility and 
improved operational efficiency. 

List of Subjects in 30 CFR Part 920 

Intergovernmental relations. Surface 
mining. Underground mining. 

Dated: November 3,1992. 
fe&vy D. larrett. 

Acting Assistant Director, Eastern Support 
Center. 

For the reasons set out in the 
preamble, title 30, chapter Vll, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 

PART 92(>-MARYLAND 

1. The authority citation for part 920 
continues to read as follows: 

Authority: 30 U.S.C ^201 et seq. 

2. In §920.15, a new paragraph (t) is 
added to read as follows: 


§920.15 Apprevel of emencfniecite to State 
regolalory programs. 

« • * • • 

(t) The following amendment 
submitted to OSM on June 23,1992, is 
^proved effective December 30.1992. 
Tne amendment revises section 7- 
508(b)(2) of title 7 of the Maryland 
Annotated Code which pertains to the 
placement of excess spoil from a 
permitted area on abandoned mine land. 
However, the Director is requiring at 30 
CFR 920.16(o), that implementing 
regulations and policy/procedural 
documents be submitted to and 
approved by the Director before the 
amendment to section 7--508(b)(2) may 
be inmlemented. 

3. option 020.16 is amended by 
adding a new paragraph (o) to read as 
follows: 

1920.16 Required progrem emendmenle. 
***** 

(o) Prior to authorising the placement 
of any excess spoil from a permitted 
area on abandoned mine land, Maryland 
shall obtain approval from the Office of 
Surface Mining Reclamation and 
Enforcement of implementing 
regulations and policy/procedural 
documents pertaining to section 7- 
508(bK2) of title 7 of the Maryland 
Annotated Code. 

(FR Doc. 92-31374 Plied 12-29-92; 8:45 amj 
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30 CFR Part 938 

Pennsylvenle Regulatory Program; 
Regulatory Reform 

AGENCY; Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Final rule. 

SUMMARY: OSM is announcing the 
approval, with certain exceptions, of a 
proposed amendment to the 
Pennsylvania permanent regulatory 
program (hereinafter referred to as the 
Pennsylvania program) approved under 
the Surface Mining Control and 
Reclamation Ad of 1977 (SMCRA). The 
proposed amendment de^es the term 
‘‘owned or controlled** or “owns or 
controls;** details requirements 
concerning the reporting of violations, 
ownership and control data, and the 
effed of that information on various 
permitting decisions: and provides 
criteria and procedures for the 
identification and rescission of 
improvidently issued permits. The 
amendment is in response to a Part 732 
Notification dated May 11.1989 
(Administrative Recoid No. PA-773), 


and is intended to revise the State 
program to be consistent with the 
corresponding Federal regulations. 
EFFECTIVE DATE: December 30,1992. 

FOR FURTHER INFORMATION CONTACT: 
Robert). Biggi. Director, Harrisburg 
Field Office, Office of Surface Miniiig 
Reclamation and Enforcement, 
Harrisburg Transportation Canter, Third 
Floor, suite 3C, 4th and Market Streets. 
Harrisburg, Pennsylvania 17101 
Telephone: (717) 782-4038. 
SUPPLEMENTARY INFORMATION: 

I. Background on the Pannfylvania Program. 

II. Submission of Amendment 
in. Director's Findings. 

IV. Summary and Disposition of Comments. 

V. Director's Decision. 

VI. Procedural Determinations. 

I. Background on the Pemisylvanie 
Program 

The Secretary of the Interior 
conditionally approved the 
Pennsylvania program on July 31,1982. 
Information on the background of the 
Pennsylvania program i^htding the 
Secretary’s findings, the disposition of 
comments, and a detailed enlanation of 
the conditions of approval of the 
Pennsylvania program can be foimd in 
the July 30,1982, Federal Register (47 
FR 33050). Subsequent actions 
concerning the conditions of appovaJ 
and program amendments are identified 
at 30 CFR 938.11, 938.12, 938.15 and 
938.16. 

II. Submission of Amendment 

By letter dated December 18,1991 
(Ad^nistrative Record Niimber PA 
803.00), Pennsylvania submitted a State 
program amendm^t to address four 
outstanding Part 732 Notifications, 

Usted below: 

1. Historic Properties, June 9,1987, 
Administrative Record Number PA 651. 

2. Regulatory Reform Review If, 
December 16,1988, Adminlstjative 
Record Numl^r PA 723. 

3. Ownership and Control, May 11, 
1989, Administrative Record Number 
PA 773. 

4. Regulatory Reform Review m, 
January 2,1990, Administrative Record 
Number PA 787.03. 

Other revisions are contained in the 
proposed amendment package to 
address provisions necessary for 
Pennsylvania to implement 
amendments to the Pennsylvania 
Surface Kfining Conservation and 
Reclamation Act (Pub. L No. 1570, Act 
171 of December 12,1986) and changes 
to clarify existing regulations. 

OSM annoimced receipt of the 
proposed amendment in the April 13, 
1992. Federal Register (57 FR 12785), 
and, in the same notice, opened die 
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public comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 
The comment period closed on May 13. 
1992. At the request of the Pennsylvania 
Coal Association, a public meeting was 
held on June 30.1992. 

To fadlitate the processing of the 
ownership and control provisions 
contained in this amenoment package. 
OSM has decided to process the 
proposed changes resulting horn the 
CK>mership and Control Part 732 
Notification (Administrative Record No. 
PA-773.00) scp^tely. Therefore, this 
final rule will discuss only those 
changes pertaining to ownership and 
control rules. The remainder of the 
revisions from the State’s amendment 
package will be processed following the 
publication of this final rule. 

111. Director'a Findings 

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.17. are the Director’s findings 
concerning the proposed amendment to 
the Pennsylvania program. 
Nonsubstantive changes, which are 
proposed throughout these rules, to 
make grammatical corrections and to 
correct subsection letter notations are 
not specifically discussed. 

I. Section 66.1 Definitions 

a. Entity: Pennsylvania proposes to 
add language to define the word 
"entity,” to mean "all persons, 
including but not limited to 
corporations, associations, general and 
limited partnerships, agencies and 
instrumentalities of Federal or State 
government, contractors, operators, 
permit holders, and any other forms of 
business organization." The definition 
clarifies that the term, as it is used 
throu^out Pennsylvania’s rules, 
incluaes not only ousiness 
orgemizations, but also persons such as 
contractors, operators, and permit 
applicants. Although the Federal 
regulations do not contain a definition 
of the term "entity," Pennsylvania’s use 
of the term, as defined, is not 
inconsistent with the Federal 
regulations concerning ownership and 
control. Therefore, the Director finds the 
definition of "entity" and its use in the 
Pennsylvania ownership and control 
rules do not render the State rules less 
effective than the Federal regulations 
pertaining to ownership and control. 

b. Ownership and Control. 
Pennsylvania proposes to add 
definitions in sections 86.1 and 87.11 of 
"owned or controlled" or "owns or 
controls" as these concepts are used in 
the permit approval process. 
Pennsylvania’s proposed revisions are 


substantively identical to the 
corresponding Federal definition at 30 
CFR 773.5, that Pennsylvania 

adds the termJBfintractor" in the 
statement "Being the operator or 
contractor of a c^ mining activity," in 
paragraph (iii)(B). Althou^ the Federal 
definition does not include nor define 
the term "contractor." its use is 
consistent with the intent of the Federal 
rules in cases where the contractor is in 
a position to exercise control over the 
mining operation. Since the proposed 
definition adds "contractor" to the 
subset of relationships presumed to 
constitute ownership and control unless 
the person can demonstrate that he or 
she has no authority, directly or 
indirectly, to determine the manner in 
which the surface mining operation is 
conducted, the Director nn^ that its 
inclusion will not render the proposed 
State rule less efiective than the 
counterpart Federal regulations. 
Therefore, the Director also finds that 
the State’s proposed definition of, 
"owned or controlled" or "owns or 
controls" is no less effective than the 
Federal regulations at 30 CFR 773.5. 

c. Relate Party: Pennsylvania 
proposed to move existing language 
from section 86.37(a)(8), which defines 
the use of the term "related party," to 
the definitions under section 86.1. 
Although the Federal regulations do not 
contain a coxmterpart definition of the 
tem "related party," the use of the term 
within the approved program is not 
changed, except that the definition now 
also includes directors and 
shareholders. Since the revision does 
not substantively alter Pennsylvania’s 
approved procr^ and, in fact, includes 
entities in addition to those in the 
Federal rule, the Director finds that it 
does not render the approved program 
less effective than the Federal 
regulations. 

2. Section 86.36(c) Review of Permit 
Applications 

Pennsylvania proposes to revise the 
requirements of section 86,36(c). 
conceminc the regulatory authority’s 
responsibility to verify that a coal 
mining activity owned or controlled by 
the applicant is not currently in 
violation, to include all persons linked 
to the applicant by the definition of 
"owned or controlled" or "owns or 
controls." The addition of the 
ownership and control link is 
substantively identical to the Federal 
counterpart regulations at 30 CFR 
773.15(b)(1). However. Pennsylvania’s 
rule provides that outstanding 
violations will only be considered if 
they occurred within the three>year 
period prior to the date of the 
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application. The Federal counterpart 
relation does not place a time 
limitation on the occurrence of 
outstanding unabated violations and 
stipulates that the regulatory authority 
shall not issue the permit if any 
unabated violation exists, regardless of 
when it was incurred. 

Therefore, the Director is approving 
the addition to section 86.36(c). except 
to the extent that it limits the 
prohibitions of permit approval to 
applicants with unabated violations that 
were incurred three years or more prior 
to the date of the application. 
Accordingly, the Director is requiring 
the State to further amend its program 
to delete the three-year time limitation. 

3. Section 86.37(a)(8), (9), (10), and (11) 
Criteria for Permit Approval or Denial 

Section 86.37(a) requires that: 

No permit or revised permit application 
will approved unless the application 
affirmatively demonstrates and the 
Department finds. In writing, on the basis of 
the information set forth in the application or 
from information otherwise available, which 
is documented In the approval, and made 
available to the applicant, that the following 
exist 

Pennsylvania is proposing to amend 
three of these specific findings, 
subsections (a)(8). (a)(10) and (a)(ll), to 
revise the criteria upon which the 
regulatory authority will base its 
authority to make the required written 
findings by adding language to add 
those linked to the applicant through 
the definition of ownership and control 
at section 86.1. 

a. Pennsylvania proposes to amend 
subsections 86.37(a)(a), (a)(10) and 
(aKll) to add language that expands the 
scope of the required findings to 
include, in addition to the applicant, all 
persons owned or controlled by the 
applicant or persons who own or 
control the applicant tmder the 
definition at section 86.1. Therefore, the 
Director finds that, to the extent that the 
proposed language links the applicant 
with those that own or control or are 
owned or controlled by the applicant, it 
is substantively identical to, and 
therefore no less effective than, the 
language contained in the Federal 
counterpart at 30 CFR 773.15(b)(1). 

b. Pennsylvania also proposes to 
further amend the language of 
subsections (a)(8) and (a)(ll) to add 
provisions concerning the conditions 
under which a permit may be issued if 
an outstanding violation exists. The new 
language provides that if an 
outstanding, unabated violation exists, 
the permit can only be issued 
conditionally, provided the holder of 
the permit can demonstrate that the 
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** violation is in the process of being 
corrected or pending the outcome of an 
appeal, and tne appropriate regulatory 
authority program having jurisdiction 
over the violation provide for a stay of 
execution of the abatement procedures 
or a court of competent jurisdiction has 
issued a supersedeas providing that 
relief* • *.** 

Counterpart Federal regulations at 
§ 773.15 (b)(lKi) and (ii) and (b)(2) taken 
together also provide for the conditional 
issuance of a permit if the applicant or 
any person who owns or controls the 
applicant submits proof that the 
violation has been or is being corrected, 
or proof that the applicant is pursuing 
in good faith a direct administrative or 
judicial appeal to contest the validity of 
the violation. While similar, 
Pennsylvania’s proposed rules do not 
require that Upon the affirmation of the 
violation by the initial judicial review 
the applicant submit proof, within 30 
days of the initial judicial action, that 
the violation is being corrected. Under 
Pennsylvania's proposed rule, the 
holder of the permit is not under an 
obligation to demonstrate within 30 
days of the initial judicial decision 
afnrming the violation that the violation 
is being corrected. 

Therefore, the Director finds that the 
proposed language at 87.37(a)(8) and 
(a)(ll) is no less effective than the 
Federal regulation, except to the extent 
that in all cases where unabated 
violations exist, the permit is issued 
conditionally and the bolder of the 
conditionally issued permit is not 
required to demonstrate within 30 days 
of the initial judicial decision affirming 
violation that the violation is being 
corrected. Accordingly, the Director is 
requiring Pennsylvania to further amend 
sections 86.37(a)(8) and (a)(ll) to 
reouire that, within 30 days of the initial 
juaicial review afHrming a violation, the 
applicant submit proof that the violation 
has been corrected or is in the process 
of being satisfactorily correcteo. 

c. Pennsylvania proposes to revise 
subsection (a](10) to add language to 
prohibit permit issuance upon a finding 
that: 

• • • the applicant or the operator 
specified in the appltcation or a person who 
owns or controls the applicant or operator or 
a person owned or controUed by the 
applicant or operator, has demonstrated a 
pattern of willful violations of the Acts of a 
nature and duration and with resulting 
Irreparable damage to the envirooment as to 
indicate an tntent not to comply with the 
Acts* * *, 

While similar to the Federal 
counterpart at 773.15(b)(3), 
Pennsylvania's proposal bmits the 
application of thin rule to demonstrate 


patterns of violations of "the Acts”, 
which is dehned by section 86.1 to 
include only Pennsylv*^ laws. 
Reference to "the Act” iffio CFR 
773.15(b)(3) includes SMCRA and its 
imnlementing regulations and all State 
ana Federal programs approved under 
SMCRA. In its issue letter to 
Pennsylvania on June 11,1992 
(Administrative Record No. PA-803.11), 
OSM informed Pennsylvania that to bo 
no less effective than the Federal 
regulations at 773.15(b)(3), their 
regulations must clearly require permit 
denial when the regulatory authority 
finds patterns of willful violations of 
SMCRA and its regulations, and for all 
other Slate SMCRA counterparts and 
their accompanying regulations. 
Pennsylvania agreed with OSM and 
indicated that they will address the 
necessary changes in future rulemaking 
(Administrative Record No. PA-803.14). 
Therefore the Director is approving the 
proposed revisions to section 
86.37(a)(10), except to the extent that 
the State rules do not clearly prohibit 
approval of a permit application in 
cases where the applicant or those 
linked to the applicant through 
ownership ana control have 
demonstrated a pattern of willful 
violations of the Federal SMCRA and all 
Stale and Federal programs under 
SMCRA. Accordingly, the Director is 
requiring Pennsylvania to further amend 
its rules to prohibit the approval of a 
permit application if it finds the 
applicant or operator or person that 
owns or controls the applicant has 
demonstrated a pattern of violations of 
the Federal SMCHIA or all State and 
Federal programs under SMCRA. In the 
course of reviewing the proposal, OSM 
noted the following additional apparent 
deficiencies in the Pennsylvania 
program. 

d. The existing rules at 86.37(a) 
stipulate that no permit or revised 
permit application will be approved 
unless the application affirmatively 
demonstrates and the regulatory 
authority makes certain findings based 
on ^information set forth In the 
application or from information 
otherwise available.” Furthermore the 
findings required for a permit approval 
under sections 86.37(a)(8), (9), (11). and 
(16) require only that the applicant has 
submitted certain statements. 

The counterpart Federal regulations at 
773.15(b)(1) contain an affirmative 
obligation tlxat the regulatory authority 
shall not issue a permit bas^ upon its 
review of "all available information” 
unless it finds that there are no 
unabated violations, ho delinquent 
abandoned mine reclamation fees, and 
no unpaid civil penalties. It is not clear 


from Pennsylvania’s rules that the 
re^latory authority is under any 
obligation to verify its data using all 
available information. The State’s rules 
appear to allow the approval of a permit 
based only on the information 
submitted by the applicant. Therefore, 
the Director finds ffiat this omission 
renders the State program less eff sctive 
than the Federal regulations at 30 CFR 
773.15(b)(1). Accordingly, the Director 
is requiring that Pennsylvania further 
amend its program to include specific 
language that will ensure that the 
regulatory authority has the obligation 
to base its findings and permit approval 
decisions on all available informa tion. 

e. The Federal regulations at 30 CFR 
773.15(bMl) prohibit issuance of a 
permit to an applicant where the 
applicant, or anyone linked to the 
applicant through ownership and 
control, has forfeited a bond under any 
Stale or Federal program for a site whore 
a violation upon witich the forfeiture 
was based has not been abated. The 
Pennsylvania rules do not contain a 
similar provision. Therefore, to be no 
less effective than the Federal 
regulations, Pennsylvania must further 
amend its program to include language 
that would prohibit the issuance of a 
permit to an applicant where the 
applicant, or anyone linked to the 
applicant through ownership and 
control criteria at section 86.1, has 
forfeited a bond for a site where the 
violation on which the forfeiture was 
based has not been abated. 

f. Pennsylvania's existing regulations 
at section 86.37(a)(9) require that the 
permit applicant submit a statemen t tha t 
all reclamation fees required by 30 CFR 
part 870 have been paid. Additionally, 
existing Slate regulations at section 
86.37(a)(16) require that the applicant 
submit a statement that all State and 
Federal civil penalty assessments have 
been paid. Both finaings must be made 
before the regulatory authority can 
approve a permit application. 

While similar, the Federal regulaticms 
at 30 CFR 773.15(b)(1) prohibit permit 
issuance to an applicant if any coal 
mining and reclamation operation 
owned or controlled by either the 
applicant or by anyone who owns or 
controls the applicant is delinquent in 
the payment of abandoned mine 
reclamation fees or civil penalties. The 
State rules do not include those linked 
to the permit applicant through 
ownership and control criteria that may 
have delinquent reclamation fees or 
dvil penalties. Therefore, the Director is 
requiring Pennsylvania to further amend 
86.37(a)(9) and (16) to include language 
to link the required findings with those 
entities related to the applicant through 
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ownership and control criteria as 
defined at section 86.1. 

4 . 86.37(c) Criteria for Permit 
Approval or Denial, Final Review Before 
Permit Issuance 

Pennsylvania is revising subsection 
(c) to reouire that, following permit 
approval but before permit issuance, the 
regulatory authority reconsider its 
decision to approve a permit application 
based upon the compliance review 
required by subsection 86.37(a)(8). 
86.37(a)(10) and 86.37(a)(ll) in li^t of 
any new information submitted under 
section 86.62(d) (pertaining to 
Identification of Interests) and 86.63(c) 
(pertaining to Compliance Information). 

The c ounterpart Federal regulations at 
30 CFR 773.15(e) reouire the regulatory 
authority to reconsider its initial 
compliance review required by 
§ 773.15(b)(1) in light of any new 
compliance information submitted by 
the applicant. Pennsylvania's proposed 
rules are not as comprehensive as the 
Federal regulations oecause they do not 
require checks of abandoned mine 
reclamation fee payments required by 
section 86.37(a)(10), civil penalty 
payments required by 86.37(a)(16) or a 
review of the status of violations upon 
which any bond forfeiture was based. 

This omission renders Pennsylvania's 
rules less effective than the Federal 
countei^art. Therefore, the Director is 
approving the addition of subsection 
86.37(c) except to the extent that it fails 
to require the regulatory authority to 
include as part of the reconsideration of 
its decision to issue the permit, 
information updated for the period 
between permit approval and permit 
issuance pertaining to payment of 
abandoned mine land tees, civil 
penalties and abatement of violations 
upcm which a bond forfeiture has been 
based. Accordingly, the Director is 
requiring Pennsylvania to further amend 
its rules at 86.37(c) to require that prior 
to permit issuance, the regulatory 
authority include as part of its 
reconsideration of its decision to issue 
the permit, updated information, for the 
applicants and all those linked to the 
applicant through ownership and 
control, regarding payment of 
abandoned mine land fees, civil 
penalties cmd the status of any 
violations upon which a bond forfeiture 
was based. 

5. Section 86.43 Improvidently Issued 
Permit 

Pennsylvania proposes to add section 
86.43 to define the criteria under which 
a coal mining permit is improvidently 
issued and the actions the regulatory 
authority will take when it has found 


that it improvidentlv issued a coal 
mining permit While similar to the 
Federal regulation at 30 CFR 773.20. the 
State's new rule does not include a 
counterpart to the procedures to be 
followed when the regulatory authority 
has **reason to believe** that an 
improvidently issued permit exists 
{emphasis added). Specifically, the 
Federal regulations at § 773.20(a) state 
that "a regulatory authority which has 
reason to believe that it improvidently 
issued a surface coal mining end 
reclamation permit shall review the 
circumstances imder which the permit 
was issued. • • As proposed, 
Pennsylvania's rules at 86.43 do not 
place an affirmative obligation upon the 
regulatory authority to take actions 
specified in its rules whenever it has a 
"reason to believe" that an 
improvidently issued permit exists. 

Therefore, the Director is approving 
the proposed rules at section 86.43, 
except to the extent that the rules do not 
place an affirmative obligation upon the 
regulatory authority to t^e actions to 
discover if it has improvidently issued 
a permit whenever it has "reason to 
believe" that an Improvidently issued 
permit exists. 

Accordingly, the Director is requiring 
Pennsylvania to further amend its 
program to include the requirement that 
the regulatory authority review the 
circumstances under which a permit 
was issued, using the review criteria 
specified in subsection (b) of its rule, 
whenever it has reason to believe that 
the permit was improvidently issued. 

6. Section 66.44 Recission of 
Improvidently Issued Permits 

Pennsylvania proposes to add rules 
concerning the procedures the 
regulatory authority will follow in 
rescinding an improvidently issued 
permit. The proposed rules are 
substantively ide ntica l to the Federal 
regulations at 30 CFR 773.21 except the 
State's proposed rules do not include a 
counterpart to 773.21(c) concerning the 
permittee's right to appeal a notice of a 
proposed permit suspension and 
recission. In response to a comment by 
OSM regarding the availability of appeal 
rights, the regulatory authority indicated 
that Permsylvania provides such 
administrative appeal rights in section 4 
of the Environmental Hearing Act, 35 
P.S. section 7514 (Administrative 
Record No. PA-^03.14). This statute 
provides that no action of the regulatory 
authority which adversely affects a 
person will become final until that 
person has the opportunity to appeal the 
action. The regulatory authority has 
stated that the suspension and recission 
of an improvidently granted permit is an 


adverse action. Therefore. Pennsylvania 
Law ensures that the permittee is 
entitled to administratively appeal the 
suspension and recission to the 
Environmental Hearing Board and that 
this opportunity must be afforded before 
the action can l^ome final. The 
Director finds that the proposed rules at 
section 86.44 and the permittee appeal 
rights at section 4 of 35 P.S. section 
7514 taken together are no less effective 
then the Federal regulations at 30 CFR 
773.21. 

7. Sections 86.52(c)(4) and 86.55(d) 
Permit Revisions and Permit Renewals 

Pennsylvania is proposing to add 
language to require the applicant to 
update all information required under 
section 86.62 (identifications of 
interests) and section 86.63 (compliance 
information) as part of permit revision 
applications, section 86.53(c)(4). and as 
part of permit renewal applications, 
section 86.S5(d). In ca.ses where no such 
changes have occiured since previous 
permit approval, the rule requires the 
applicant to include a statement in the 
application to that effect. Although 
there are no counterpart Federal 
regulations, the proposed rules are 
consistent with OSM's policy contained 
in OSM Directive REG-21, Findings and 
Determinations for Revisions and 
Renewals of Federal Permits. Since the 
additional of sections 86.52(c)(4), permit 
revisions, and 86.55(d). permit 
renewals, will not render 
Pennsylvania's approved program 
Inconsistent with the Federal 
regulations, the Director is approving 
the proposed changes. 

8. Section 86.53 Reporting of New 
Information 

Pennsylvania proposes to revise 
section 85.53 to require that the 
permittee notify the regulatory authority 
of changes in ownership and control 
within 45 days of the change. In 
addition, this section is revised to 
include the requirement that the 
permittee provide yearly updates to the 
information required by sections 
86.62(b) and 86.62(c) (relating to 
identification of interests) on forms 
provided by the regulatory authority. 
Although the Federal regulations do not 
require such periodic updates of 
ownership and control information, 
these requirements will provide added 
assurance that the permittee or any one 
linked to the permittee through 
ownership and control criteria who 
satisfies the permit blocking criteria in 
30 CFR 773.15(b)(1) will be prohibited 
from mining. This added assurance will 
not render the State program less 
effective than the Federal regulations 
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and the Director is approving the 
revisions to section 86.53. 

9. Sections 86.62 and 87.14 
Identification of Interests 

a. Pennsylvania proposes to replace 
the existing language in section 86.62(a] 
with new language to define the specific 
information, pertaining to identification 
of interests, that must be provided as 
part of a complete permit application. 
Since the revised language is 
substantively identical to the 
corresponding Federal regulations at 30 
CFR 778.13(e). the Director finds that 
the proposed rules are no less effective 
than these Federal regulations. 

b. Pennsylvania proposes to replace 
the existing rules at 86.62(b) and 87.14 
(1) and (2) with new language that 
requires the applicant to furnish certain 
specific information for every person 
who owns or controls the applicant 
under the definition of “owned or 
controlled** or **ovms or controls** in 
section 86.1. The proposed rules are 
substantively identic^ to the Federal 
rules at 30 CFR 778.13(c)(l)-‘{3) except 
for an erroneous cross reference to 
section 86.63 in 86.62(b)(2)(ii) of the 
proposed rule. Pennsylvania agreed in 
its response to OSM*s comment 
(Administrative Record No. PA-803.14) 
that the proposed rules should reference 
the requirements at section 86.212(c) 
which are the counterpart to the Federal 
regulations at 773.17(i). 

^erefore, the Director finds 
Pennsylvania's proposed rules at 
86.62(b) and 87.14 (1) and (2) are no less 
elective than the counterpart Federal 
regulations at 30 CFR 778.13(c)(l)-{3). 
except to the extend that 86.62(b)(2)(ii) 
contains an incorrect cross reference. 
Accordingly, the Director is requiring 
Pennsylvania to further amend its 
program to replace the cross reference to 
section 86.63 with a cross reference to 
section 86.212(c). 

c. Pennsylvania proposes to replace 
the existing rules at sections 86.62(c) 
and 87.14(3) with new language to 
require submission of ownership and 
control information for “related 
entities.** Section 86.62(c)(1) includes 
the requirement to provide specific 
information for **entities*' that are 
related to the applicant throng the 
ownership and control links defined in 
section 86,1. Section 87.14(3) differs 
slightly by requiring o>vnership and 
control information for ‘'companies'* 
related to the applicant. Both differ from 
the corresponding Federal regulations at 
30 CFR 778.13(d) which require 
information for any surface coal mining 
**operation** linked to the applicant 
through ownership and control. In 
response to concerns about the meaning 


of **entities*' as used in the proposed 
rule, Pennsylvania included a definition 
for the term in section 86.1 which 
includes operations. The Director has 
accepted this definition with the 
understanding that the State interprets 
the term *'entities*' to include all surface 
coal mining operations owned or 
controlled by either the applicant or by 
any person who owns or controls the 
applicant under the definition of 
**owned or controlled’* and *‘owns and 
controls** in section 86.1. 

However, Pennsylvania's proposed 
rules also differ from the Feaeral 
counterpart regulations by not requiring 
the address of those identified and the 
identification of the regulatory authority 
to be contained in the application. This 
omission makes the informational 
requirements of the State rules less 
comprehensive than the Federal 
counterpart at 30 CFR 778.13(d) (l) and 
(2). Therefore, the Director is approving 
the proposed revision except to the 
extent that the proposed rules fail to 
require the address and the name of the 
regulatory authority for current Federal 
and State permits. Accordindy, the 
Director is reouiring Pennsylvania to 
further amend its program to include 
the requirement to provide the address 
and identification of the regulatory 
authority for “entities** or “companies** 
linked to the permit applicant through 
ownership and control. 

d. Pennsylvania proposes to add as 
part of 86.62(c)(2). a requirement that 
for each person listed in the 
''identification of related entity" 
provision at section 86.62(b)(1) specific 
information pertaining to other entities 
the person currently owns or owned 
within the last five years, as well as 
specified information for pending 
mining operations. Since the State's 
proposed rules are substantively 
identical to the Federal regulations at 30 
CFR 778.13(c) (4) and (5), the Director 
finds section 86.62(c)(2) to be no less 
effective than the cited Federal 
regulations. 

e. Pennsylvania proposes to add the 
requirement, at section 86.62(d), that 
ea(^ applicant update the information 
supplied under section 86.62 for the 
time period from when a permit is 
approved until it is issued. Since 
section 86.62(d) is substantively 
identical.Hhe Director finds it to be no 
less effective than the counterpart 
Federal regulation at 30 CFR 778.13(i). 

to. Section 86.63 Compliance 
Information 

a. Pennsylvania proposes to revise 
86.63(a)(1) to expand the existing 
requirement concerning whether or not 
the applicant has had a Federal or State 


permit suspended or revoked or has 
forfeited a mining bond or similar 
seciuity to include persons linked to the 
applicant through the definition of 
**owned or controlled** or “owns or 
controls" at section 86.1. Since this 
requirement is substantively identical to 
the C Qimterpart Federal regulation at 30 
CFR 778.14(a), the Director finds that 
the proposed revision is no less effective 
than that Federal regulation. 

b. Pennsylvania proposes to revise 
section 86.63(a)(2), the requirement to 
provide a description of the actions 
identified in section 86.63(a)(1), to add 
language to require identification of the 
Mine ^fety and Health Administration 
(MSHA) nurhber and date of issuance of 
the suspended or revoked permit and 
the requirement that the statement 
include the name of the person to whom 
the suspension, revocation or forfeiture 
was issued. Although the Federal 
regulations at 30 CFR 778.14(b) do not 
require an explanation of the actions to 
include the MSHA identification 
number with the date of issuance or the 
name of the person to whom the action 
was issued, the additional requirements 
will not render the States rules less 
effective than the Federal counterparts. 
Therefore, the Director is approving the 
proposed revisions to section 
86.63(a)(2). 

c. Pennsylvania proposes to replace 
the existing language of section 
86.63(a)(3) with language requiring the 
applicant to list certain specific 
information on all violations incurred 
within the three-year period preceding 
the application date and all unabated 
cessation orders and unabated air and 
water quality violation notices received 
prior to the date of the application by 
either the applicant or any person 
linked to the applicant through an 
ownership ana control relationship. The 
proposed language is substantively 
identical toffie counterpart Federal 
regulations at section 778.14(c), except 
that Pennsylvania omitted reference to 
“cessation orders'* in the last sentence 
of the paragraph, “The application shall 
also contain a statement regarding each 
violation notice including • * 
Pennsylvania has indicated to OSM 
(Administrative Record No. PA-803.14) 
that the omission will be corrected in 
subsequent rulemaking. 

Therefore, the Director finds the 
proposed revisions to section 86.63(a)(3) 
to be no less effective than the 
corresponding Federal regulations, 
except to the extent that ^e rule omits 
the requirement to supply information 
required by 86.63(a)(3) (i)-(viil) for 
cessation orders received by either the 
applicant or by any person who owns or 
controls the applicant. Accordingly, 
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Pennsylvania shall further amend its 
rules to require that all applications for 
surface mining permits include the 
specific Information required by section 
86.63(aK3) (iHviii) for all cessation 
orders received prior to the date of the 
application. 

d. Pennsylvania proposes to add 
provisions at section B6.63(c} 
concerning the applicant's obligation to 
update compliance Information for the 
time period following permit approval 
but before permit issuance. The Director 
finds that Pennsylvania's proposed rule 
is substantively identical and, therefore, 
no less effective than the corresponding 
Federal regulation at 30 CFR 778.14{d). 

11. Section 86.212 Pedem] Minimum 
Enforcement Action 

a. Pennsylvania proposes to revise 
section 86.212 by, in addition to making 
several minor grammatical changes, 
adding subsection (c) to require that 
within 30 days after issuance of a 
cessation order, the permittee shall 
submit information to update the 
ownership and control information 
required under 86.62, concurrent from 
the date of the issuance of the cessation 
order. Since the proposed rule is 
substantively identical to the 
counterpart Federal regulations at 
773.17(i), the Director finds that it is no 
less effective than that Federal 
regulation. 

b. Pennsylvania proposes to add 
language at subsection (d) to require that 
the r^latory authority notify, in 
wrilii^ persons identified as owning or 
controliing the permittee that a 
cessation order was issued and that the 
person has been identified as an owner 
or controller responsible for the 
correction of the violation. The Director 
finds that the proposed rule is 
substantively identical to and, therefore, 
no less effec^ve than the corresponding 
Federal regulation at 30 CFR 843.11(g). 

IV. Summary and Disposition of 
ConimenU 

Public Comment 

The public comment period and 
opportunity to request a public hearing 
announced in the April 13,1992, 

Federal Register ended on May 13, 

1992. Written comments and a request 
for a public meeting were received from 
the Pennsylvania Cml Association 
(PCA). The public meeting was held on 
June 30,1992, and comments were 
received from the PCA. The comments 
presented by the PCA pertained to the 
same concerns expres^ in their 
written comment submittal. 


All substantive comments received 
during the comment period are 
discussed below. 

The PCA commented that 
Pennsylvania's proposed ownership and 
control regulations go far beyond the 
counterpart Federal regulations and ore 
inconsistent %vith SMOIA. Specifically. 
PCA commented on the fqllowing 
proposed ownership and control 
regulations: 

a. The PCA commented that the term 
"contractor" included in the States 
definition of “owned or controlled" or 
"owns or control s" is not In the Federal 
regulations at 30 CFR 773.5. As stated 
in Finding 1(b), the State's proposal to 
include "contractor" is consistent with 
the Federal definition in cases where 
the contractor exercises control over the 
mining oj^ration. Upon t^t basis the 
Director determined that the State's 
rules are not inconsistent with SMCRA 
or the counterpart Federal regulations. 

b. The PCA commented that 
Pennsylvania's proposal to define 
"related party" does not give 
consideration to the quality of the 
relationships between the parties. The 
PCA added that the regulatory authority 
should look at whether the presumed 
related party actually has any control 
over the permittee. As discussed in 
Finding 1(c). the State's revision merely 
moves the definition of related party 
from section 86.37(a)(8) into the 
definitions at section 86.1 and this move 
does not render the program less 
effective than the Federal regulations. 

c. The PCA commented that 
Pennsylvania's proposal requires 
updates of ownership and control 
information more often than required by 
the Save our Cumberland Mountain 
agreement. As discussed in Findings 7 
and 8, although there are no Federal 
i^punterpart regulations, the proposed 
rules are consistent with OSM’s policies 
and are not inconsistent with the 
Federal regulations. 

d. The PCA commented that 
Pennsylvania does not provide an 
opportunity for an adjudicatory hearing 
on the determination that an applicant 
has demonstrated a pattern of willful 
violations of the Acts as is required by 
the Federal counterpart at 30 CFR 
773.15(b)(3). As noted in Finding 6, 
section 4 of the Environmental Hearing 
Board Act. 35 P.S. section 7514 
mandates that any person adversely 
affected by an action of the regulatory 
authority shall have the right to appeal 
the action to the Environmental Hearing 
Board before the action becomes final. 
Therefore, Pennsylvania provides 
appeal rights to a permit applicant that 
are not inconsistent with the Federal 
counterpart regulations. 


Agency Comments 

Pursuant to Section 503(b) of SMCRA 
and the implementing regulations at 30 
CFR 732.17(h)(ii)(i), comments were 
solicited from various Federal agencies 
with an actual or potential interest in 
the Pennsylvania program. Responses 
were received from the Department of 
Labor, Mine Safety and Health 
Administration. I^strict 1 and 2; the 
I^partment of Interior, Bureau of Mines; 
and the Department of Agriculture. Soil 
Conservation Service. The responses did 
not contain any comments concerning 
the proposed ownership and control 
rule revisions. 

V. Director’s Decision 

Based on the findings discussed 
above, the Director is approving, with 
the additional required amendments 
noted below. Pennsylvania’s program 
amendment pertaining to ownership 
and control provisions of its rules as 
submitted on December 18.1991. 

The Director is requiring the 
following amendments at 30 CFR 
938.16: 

As discussed in Finding 2, further 
revision of section 86.36(c] to delete the 
three-year limitation on the time period 
for which the regulatory authority is 
responsible for &e review of the 
compliance history of the applicant or 
anyone who owns or controls the 
applicant. 

As discussed in Finding 3(b), further 
revision of sections 86.37(a)(8) and 
(a)(ll) to require that, within 30 days of . 
the initial judicial review decision 
affirming a violation, the applicant 
submit proof that the violation has been 
correct^ or is in the process of being 
satisfactory corrected. 

As discussed in Finding 3(c). further 
revision of section 86.37(a)(10) to 
Include specific language to prohibit the 
approval of a permit application if the 
regulatory authority finds that the 
applicant or the operator specified in 
the application or a person who owns or 
controls the applicant or operator or a 
person owned or controlled by the 
applicant or operator, has demonstrated 
a pattern of willful violations of the 
Federal SMCRA and all State programs 
approved under SMCRA. 

As discussed in Finding 3(d). further 
revision to section 86.37(a) to include 
specific language to require that the 
regulatory authority findings and permit 
approval decisions are based on all 
available information. 

As discussed in Finding 3(e), further 
revision of section 66.37(a) to add the 
requirement to prohibit the approval of 
a permit if it was determined tnat the 
applicant or anyone linked to the 
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applicant through the definition of 
“owned or controlled” at section 86.1 
has forfeited a bond for a site where the 
violation upon which the forfeiture was 
based has not been abated. 

As discussed Finding 3(0. further 
revision of sections 86.37(a)(9) and 
(a)(16) to require the findings 
concerning payment of abandoned mine 
reclamation fees and civil penalties to 
include a review of all persons linked to 
the applicant through the definition of 
ownership and control provisions at 
section 86.1. 

As discussed in Finding A, further 
revision of section 86.37(c) to require 
that following permit approval but prior 
to permit issuance that the regulatory 
authority include as part of its decision 
to issue the permit, a review of any new 
information for the applicant and all 
those linked to the applicant through 
ownership and control, regarding 
payment of abandoned mine land fees, 
civil penalties and the status of 
violations upon which bond forfeiture 
was based. 

As discussed in Finding 5, further 
revision of section 86.43 to include the 
requirement that the regulatory 
authority review the circumstances 
under which a permit was issued, using 
the approved review criteria, whenever 
it has reason to believe that the permit 
was improvidently issued. 

As discussed in Finding 9(b), further 
revision of section 86.62(b)(2)(ii) to 
replace the cross reference to section 
86.63 with a cross reference to section 
86.212(c). 

As discussed in Finding 9(c), further 
revision to section 86.62(c) and 87.14(3) 
to require the applicant to provide its 
address and the identification of the 
regulatory authority for current Federal 
and State permits held by “entities'* or 
"companies'* linked to the applicant 
through ownership and control. 

As discussed in Finding 10(c). further 
revision to section 86.63(a)(3) to require 
that all applications for surface mining 
permits include the information 
required by section 86.63(a)(3)(i)-{viii) 
for all cessation orders received by 
either the applicant or by any person 
linked to the applicant through 
ownership and control as dehned in 
section 86. prior to the date of the 
application. 

Effect of the Director's Decision 

Section 503 of SMCRA provides that 
a State may not exercise jurisdiction 
under SMCRA unless the State program 
is approved by the Secretary. Similarly. 
30 CFR 732.17(a) requires that any 
alteration of an approved State program 
be submitted to OSM for review as a 
program amendment. Thus any changes 


to the State program are not enforceable 
until approved by OSM. The Federal 
regulations at 30 CFR 732.17(g) prohibit 
any unilateral changes to approved State 
programs. In the oversight of the 
Pennsylvania program, the Director will 
recognize only the statutes, regulations 
and other materials approved by him. 
together with any consistent 
implementing policies, directives and 
other materials, and will require the 
enforcement by Pennsylvania of only 
such provisions. 

EPA Concurrence 

Under 30 CFR 732.17(h)(ll)(ii). the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA) 
with respect to any provisions of a State 
program amendment which relate to air 
or water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C 1251 et seq.) or the Clean 
Air Act (42 U.S.C. 7401 et seq.) The 
Director has determined that this 
amendment contains no such provisions 
and that EPA concurrence is therefore 
unnecessary. 

VI. Procedural Determinations 
Executive Order 12291 

On July 12.1984, the Office of 
Management and Budget (0MB) granted 
the OSM an exemption from sections 3, 
4. 7 and 8 of Executive Order 12291 for 
actions related to approval or 
conditional approval of State regulatory 
programs, actions and program 
amendments. Therefore, preparation of 
a regulatory impact analysis is not 
necessary and OMB regulatory review is 
not required. 

Executive Order 12778 

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
30 CFR 730.11, 732.15 and 
732.17(h)(10), decisions on proposed 
State regulatory programs and program 
amendments submitted by the States 
must be based solely on a determination 
of whether the submittal is consistent 
with SMCRA and its implementing 
Federal regulations and whether the 


other requirements of 30 CFR parts 730, 
731 and 732 have been met. 

National Environmental Policy Act 

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act, 42 U.S.C. 
4332(2)(C). 

Paperwork Reduction Act 

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C, 
3507 ef seq. 

Regulatory Flexibility Act 

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
signihcant economic effect upon a 
substantial number of small entities. 

Hence, this rule will ensure that 
existing requirements previously 
promulgated by OSM will be 
implemented by the State. In making the 
determination as to whether this rule 
would have a signihcant economic 
impact, the Department relied upon the 
data and assumptions for the 
counterpart Federal regulations. 

List of Subjects in 30 CFR Part 938 

Intergovernmental relations. Surface 
mining. Underground mining. 

Dated: November 12,1992. 

Ronald C Recker, 

Acting Assistant Director, Eastern Support 
Center. 

For the reasons set forth in the 
preamble, title 30, chapter VII, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 

PART 938—PENNSYLVANIA 

1. The authority citation for part 93 a 
continues to read as follows; 

Authority: 30 U.S.C 1201 et seq. 

2. Section 938.15, is amended by 
adding a new paragraph (w) to read as , 
follows: 
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§ 938.15 Approval of ragulatory progiam 
amendmenta. 

• • • • • 

(w) With the exception of those 
provisions identified herein, the 
arnendment submitted to OSM on 
December 18,1991 (pertaining to 
Ownership and Control rules) is 
approved effective December 30.1992. 
provided Pennsylvania promulgates 
these regulations in a form identical to 
that submitted to OSM. The amendment 
consists of the following modifications 
lo the Pennsylvania program (25 PA 
Code Section): 

86.1 Definitions. 

86.36(c| Review of Permit Application 
(except to the extent that it limits the 
prohibitions on permit approval to applicants 
or those linked to the applicant through 
ownership and control r^teria with unabated 
violations that were incurred within three- 
years of the date of the application). 

86.37(a) Criteria for Permit Approval or 
Denial (exc^t lo the extent that: 

i. 86.37(a)T8) and (a)(11) would fail to 
require the applicant within 30 days of the 
initial judicial review affirming a violation, 
to submit proof that the violation has been 
corrected or is in the process of being 
satisfactorily corrected. 

ii. 86.37(aKlO) does not clearly prohibit 
approval of a permit application in cases 
where the applicant or those linked to the 
applicant through ownership and control 
have demonstrated a pattern of willful 
violations of the Federal SMCRA and all 
Slate and Federal programs approved under 
SMCRA; 

iii. 86.37(a) does not clearly require that 
the regulatory authority base its decision to 
approve a permit application on its review of 
ail available information; 

iv. 86.37(a) does not prohibit the issuance 
of a permit where the applicant or anyone 
iink^ lo the applicant through ownership 
and control criteria has forfeited a bond for 
a site where the violation upon which the 
forfeiture was based has not been abated; and 

V. 86.37(a)(9) and (a)(16) fail to require the 
findings concerning payment of abandoned 
mine reclamation foes and civil penalties to 
include a review of persons linked to the 
applicant through the ownership and control 
provision at section 86.1). 

86.37(cJ Final Review Before Permit 
Issuance (except lo the extent that the rules 
do not require that the regulatory authority 
will include as a basis for its reconsideration 
of its decision to approve the application, 
updated information pertaining to whether 
abandoned mine land fees have been paid, 
civil penalties have been paid and whether 
the violations on which a bond forfeiture was 
based have been abated). 

86.43 Improvidently Issued Permits 
(except lo the extent that the rules do not 
place an affirmative obligation on the 
regulatory authority to take actions to 
discover if it has improvidently issued a 
permit whenever it has a "reason to believe" 
that an improvidently issued permit exists). 

86.44 Recission of Improvidently Issued 
Permits. 


86.S2(c)(4) Permit Revisions. 

86.53 Reporting of New Information. 

86.55(d) Permit Renewals. 

86.62 IdentiBcation of Interests (except to 
the extent that: 

i. 86.62(b)(2)(ii) incorrectly cross references 
Section 86.63 instead of section 86.212(c): 
and 

ii. 86.62(c) does not require applications to 
include the addresses of related entities 
linked to the applicant through ownership 
and control criteria and to include the name 
of the regulatory authority for each Federal 
and State pennit). 

86.63 Compliance Information (except lo 
that 86.63(a)(3) omits the requirement for the 
applicant to provide information required by 
86.63(a)(3j(i-viii) for all cessation orders 
received either by the applicant or by any 
person who owns or controls the applicant). 

86.212 Federal Minimum Enforcement 
Action. 

87.11 Definitions. 

87.14 Identification of Ownership (except 
to the extent that 67.14(3) does not require 
applications to include the address of related 
companies linked to the applicant through 
ownership and control criteria and lo include 
the name of the regulatory authority for each 
Federal and State permit). 

3. Section 938.16 is amended by 
adding new paragraphs (iT)-(bbb) to read 
as follows: 

§ 938.16 Required regulatory program 
amendments. 

« • « • • 

(it) By May 1,1993, Pennsylvania 
shall submit a proposed amendment to 
section B6.36(c) to require permit denial 
for unabated violations of any Federal or 
State program under SMCRA. without 
the three-year limitation. 

(ss) By May 1, 1993, Pennsylvania 
shall submit a proposed amendment to 
section 86,37(a)(8) of (a)(ll) to require 
that, within 30 days of the initial 
judicial review affirming a violation, the 
applicant submit proof that the violation 
has been corrected or is in the process 
of being satisfactorily corrected. 

(tt) By May 1.1993, Pennsylvania 
shall submit a proposed amendment lo 
section 86.37(a)(10) to require that all 
violations of the Federal SMCRA and all 
programs approved under SMCRA be 
considered in determining whether 
there is a demonstrated pattern of 
willful violations. 

(uu) By May 1,1993. Pennsylvania 
shall submit a proposed amendment to 
section 66.37(a) to require that the 
criteria upon which the regulatory 
authority bases its decision to approve 
or deny a permit application are based 
on all information available to the 
regulatory authority. 

(w) By May 1.1993. Pennsylvania 
shall submit a proposed amendment to 
section 86.37(a) to include language that 


would prohibit permit approval if the 
applicant or anyone linked to the 
applicant through the definition of 
"owned or controlled" or "owns or 
controls" has forfeited a bond and the 
violation upon which the forfeiture was 
based remains unabated. 

(wrw) By May 1, 1993, Pennsylvania 
shall submit a proposed amendment to 
sections 66.37(a)(9} and (a)(16) to 
require denial of a permit if it finds that 
those linked to the applicant through 
the dehnition of "owned or controlled" 
or "owTis or controls" are delinquent in 
payment of abandoned mine 
reclamation fees or delinquent in the 
payment of State and Federal final civil 
penalty assessments. 

(xx) By May 1.1993, Pennsylvania 
shall submit a proposed amendment to 
section 86.37(c), to require that the 
regulator)* authority's reconsideration of 
its decision to approve the permit 
include a review of information, 
updated for the period from permit 
approval to permit issuance, pertaining 
to the payment of abandoned mine 
reclamation fees and civil penalty fees 
and the status of unabated violations 
upon which a bond forfeiture was 
based. 

(yy) By May 1, 1993. Pennsylvania 
shall submit a proposed amendment to 
section 86.43, to require the regulatory 
authority to review the circumstances 
under which a permit was issued 
w'henever it has reason to believe that 
the permit may have been 
improvidently issued. 

(zz) By May 1. 1993. Pennsylvania 
shall submit a proposed amendment to 
section 86.62(b)(2)(ii) to correct the 
cross-reference to 86.63 with a reference 
lo section B6.212(c). 

(aaa) By May 1,1993. Pennsylvania 
shall submit a proposed amendment lo 
sections 86.62(c) and 87.14(3) to include 
the requirement that the application 
include the address for each permit held 
by a related entity or company, and 
identification of the regulatory authority 
for each such permit. 

(bbb) By May 1, 1993. Pennsylvania 
shall submit a proposed amendment to 
section 86.63(a)(3) to require that ail 
applications for surface mining permits 
include the specific information 
required by section 66.63(a)(3)(i)-(viii) 
for all cessation orders received, by the 
applicant and anyone linked to the 
applicant through ownership and 
control, prior to the date of the 
application. 

|FR Doc. 92-31373 Filed 12-29-92; 8:45 ara| 
BILUNG COOC 4310-0S-M 
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DEPARTMENT OF THE TREASURY 
Offica of Foreign Assets Control 
31 CFR Part 500 

Foreign Assets Control Regulations 

AGENCY: Office of Foreign Assets 
Control, Treasury. 

ACTON: Final rule. 

SUMMARY; As a further step in the 
process of normalization ^ relations 
between the United States and Vietnam, 
the Office of Foreign Assets Control 
(“FAC”) IS amending its regulations to 
authorize persons subject to U S. 
jurisdiction to enter into contracts with 
Vietnam or Vietnamese nationals, or 
contracts in which Vietnam or 
Vietnamese nationals have an interest, 
the performance of which is contingent 
upon the Uiting of the embargo on 
Vietnam, and to enter into commercial 
and hnancial transactions in connection 
with obtaining or preparing to perform 
such contracts. 

EFFECTIVE DATE: December 14,1992. 

FOR FURTHER IHfORMAnON CONTACT; 
Steven 1. Pinter, Chief of Licensing (tel.: 
202/622-2480), Dennis P. Wood, Chief 
of Compliance Programs (tel.: 202/622- 
2490), or William B. Hofbnan. Chief 
Counsel (tel.: 202/622-2410). Office of 
Foreign Assets Control. Department of 
the Treasury, Washingtoa, DC 20220. 
SUPPtEUENTARY INFORMATION: In 
implementation of the President's 
announcement on December 15.1992. 
FAC is amending the Foreign Assets 
Control Regulations. 31 CFR part 500 
(the “FACR”), to add §500.574, 
authorizing persons subject to U.S. 
jurisdiction to enter into executory 
contracts with Vietnam or Vietnamese 
nationals, or executory contracts in 
which Vietnam or a Vietnamese 
national has an interest, the 
performance of which cannot begin 
until the Vietnam embargo is lifted or 
modified to permit performance. The 
signing of each executory contract must 
be reported to FAC within 10 days. 
Financial transactions Incident to the 
signature of these contracts, however, 
must be specifically licensed on a case* 
by^case basis. 

Commercial and financial 
transactions necessary to obtaining and 
preparing to perform such executory 
contracts will be licensed on a case*by- 
case basis. Activities eligible for specific 
licensing include opening offices in 
Vietnam, hiring staff, writing and 
designing plans, carrying out 
preliminary feasibility studies and 
engineering and technical surveys, and 
import, export, and service transactions 


incident to the foregoing. Specific 
licenses issued pursuant to this section 
will require reporting to FAC on 
commercial and financial transactions 
entered into by the licensee. 

Exports or reexports to Vietnam of 
goods and technical data or of the direct 
products of technical data (regardless of 
U.S. content), in connection with 
activities licensed by FAC may require 
authorization from the U.S. Department 
of Commerce pursuant to the Export 
Administration Regulations. 15 CFR 
parts 768-799. 

Because the FACR involve a foreign 
affairs function. Executive Order 12291 
and the provisions of the Administrative 
Procedure Act, 5 U.S.G. 553. requiring 
notice of proposed rulemaking, 
opportunity lor public participation, 
and delay in efiective date, are 
inapplicable. Because no notice of 
proposed rulemaking is required for this 
rule, the Regulatory Flexibility Act, 5 
U.S.C 601 et seg., does not apply. 

This rule is being issued without prior 
notice and public procedure pursuant to 
the Administrative Procedure Act. For 
this reason, the collection of 
information contained in PACK 
§ 500.574 has been reviewed and, 
pending receipt and evaluation of 
public comments, approved by the 
Office of Management and Budget under 
control number 1505-0096. Comments 
concerning the average annual burden 
and suggestions for reducing this 
burden should be directed to the Office 
of Management and Budget. Paperwork 
Reduction Project, Washington. DC 
20503, with copies to the c5iffice of 
Foreign Assets Control, U.S. Department 
of the Treasury. 1500 Pennsylvania 
Avenue, NW.—Annex, Washington, DC 
20220. Any such comments should be 
submitted not later than 60 days from 
publication. 

The collections of information in this 
rule are contained in FACR § 500.574(a). 
This informatioxi is required by the FAC 
for compliance, civil penalty, and 
enforcement purposes. This information 
will be used to facilitate U.S. financial 
and export transactions licensed 
pursuant to this final rule, to determine 
whether persons subject to the 
requirements of the FACR are in 
compliance with applicable 
requirements, and to determine whether 
and to what extent civil penalty or other 
enforcement action is appropriate. The 
likely respondents are business 
organizations. 

Estimated total annual reporting and 
or recordkeeping burden: 200 hours. 

The estimated annuel burden per 
respondent/recordkeeper is expected to 
be one hour. 


The estimated number of respondents 
and/or recordkeepers: 200. 

Estimated annual frequency of 
responses: On occasion. 

List of Subjects In 31 CFR Pari SOO 

Administrative practice and 
procedure. Banking, Exports, Foreign 
trade, Reparting and recordkeeping 
requirements. Services, Vietnam. 

For the reasons set forth in the 
preamble. 31 CFR part 500 is amended 
as follows: 

PART 50O-FOREiQN ASSETS 
CONTROL REGULATIONS 

1. The authority citation for part 500 
continues to read as follows: 

Authority; 50 U.SC App. 5, as amended; 
E.O. 9193, 7 FR 5205, 3 CFR 1938-1943 Cum 
Supp., p, 1174; E.a 9989.13 FR 4891, 3 CFR 
1943-1948 Comp, p 748. 

Subpart E—Lkanaea, Authorizatlona 
and StatemenU of Licensing Policy 

2. Section 500.574 is added to subpart 
E to read as follows: 

f 500574 Executory contracts snd relsled 
transsctions suthorizsd. 

(a) Executory contracts, (1) Persons 
subject to U.S. Jurisdiction are 
authorized to enter into executory 
contracts with Vietnam or Vietnamese 
nationals, or executory contracts in 
which Vietnam or a Vietnamese 
national has an interest, the 
performance of which is contingent 
upon the lifting or modificatian of the 
embargo on Vietnam to permit such 
performance. 

(2) Within 10 business days of signing 
an executory contract authorized 
pursuant to paragraph (a) of this section, 
the person subject to U.S. Jurisdiction 
must file a copy of the contract with the 
Office of Foreign Assets Control, 
Compliance Programs Division. 1500 
Pennsylvania Avenue, NW.—^Annex 
2131, Washington, E)C 20220, 
referencing the fact that the contract was 
entered into pursuant to 31 CFR 
500.574(a). 

(3) Specific licenses will be issued on 
a case*by*case basis to authorize 
financial transactions such as the 
payment of deposits, earnest money, 
signing bonuses, and administrative and 
registration fees incident to the 
signature of specific executory contracts 
authorized pursuant to paragraph (a)(1) 
of this section. The number of me 
portinent license must be referenced in 
all funds transfers and othor banking 
transactions through banks subject to 
U.S. jurisdiction made in connection 
with the contract. 
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(b) Preparatory transactions. (1) 
Specific licenses will be issued 
authorizing commercial and financial 
transactions necessary to obtaining and 
preparing to perform executory 
contracts autnorized piusuant to 
paragraph (a)(1) of this section. These 
commercial and financial transactions 
include: 

(1) Op>ening offices in Vietnam; 

(U) Hiring staff; 

(iii) Writing and designing plans; 

(iv) Carrying out prelimina^ 
feasibility studies and engineering and 
technical surveys; and 

(v) Import, export, and service 
transactions incident to the foregoing. 

(2) Specific licenses issued pursuant 
to paragraph (b)(1) of this section will, 
to the extent feasible, encompass 
commercial and financial transactions 
incident to the licensed commercial 
purpose or acUvity. 

Note: Exports or reexports to Vietnam of 
goods and technical data, or of the direct 
products of technical data (regardless of U.S- 
content), in connection with activities 
licensed by FAC may require authorization 
from the U.S. Department of Commerce 
pursuant to the Export Administration 
Regulations, 15 CFR parts 768-799. 

(3) The number of the pertinent 
license must be referenced in all funds 
transfers emd other banking transactions 
through banks subject to U.S. 
jurisdiction in connection with 
preparatory transactions under 
paragraphs (b) (1) an (2) of this section. 

Dated: December 23.1992. 

R. Richard Newcomb, 

Director, Office of Foreign Assets Contiol. 

Approved; December 23,1992. 

John P. Simpson, 

Acting Assistant Secretary (Enforcement). 
rPRDoc. 92-31736 Filed 12-24-92; 11:47 am) 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 271 
[FRL<4549^] 

Kentucky; Schedule of Compliance for 
Modification of Kentucky's Hazardous 
Waste Program 

AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of Kentucky's 
Compliance Schedule to Adopt Program 
Modifications. 


SUMMARY: On September 22,1986, EPA 
promulgated amendments to the 
deadlines for State program 
modifications, and published 


requirements for States to be placed on 
a compliance schedule to adopt the 
necessary program modifications. EPA 
is today publishing a compliance 
schedule for Kentucky to modify its 
program In accordance with § 271.21(g) 
to adopt the Federal program 
modifications. 

EFFECTIVE DATE: December 30.1992. 

FOR FURTHER INFORMATION CONTACT: 
Leonard W. Nowak. USEPA, Region IV. 
345 Courtland Street, Atlanta, (Georgia 
30365. (404) 347-2234. 

SUPPLEMENTARY INFORMATION: 

A. Background 

Final authorization to implement the 
Federal hazardous waste program 
within the State is granted by EPA if the 
Agency finds that the State program (1) 
is “equivalent" to the Federal program. 

(2) is “consistent" vdth the Federal 
program and other State programs, and 

(3) provides for adequate enforcement 
(Section 3006(b). 42 U.S.C. 6226(b)). 
EPA regulations for final authorization 
appear at 40 CFR parts 271.1-271.24. In 
order to retain au^orization, a State 
'must revise its program to adopt new 
Federal requirements by the cluster 
deadlines specified in 40 CFR 271.21. 
See 51 FR 33712. September 22,1986. 
for a complete discussion of these 
procedures and deadlines. 

B. Kentucky 

Kentucky initially received final 
authorization for the RCRA Base 
Program on January 31,1985. (50 FR 
2530, January 17,1985). Kentucky 
received final authorization for 
Radioactive Mixed Waste equivalence 
on December 19,1989 (53 FR 41164). 
Kentucky received final authorization 
for federal regulations promulgated 
between July 1.1985. and June 30.1986. 
known as Non-HSWA Ouster U on 
March 30.1989, (54 FR 1940, January’ 

18,1989). Kentu^y received final 
authorization for the requirements prior 
to Non-HSWA Cluster I. Non-HSWA 
Cluster in, and Availability of 
Information on May 15.1989, (54 FR 
20849. March 16,1989). Today EPA is 
publishing a compliance schedule for 
Kentucky to obtain program revisions 
for the federal program requirements 
promulgated between July 1,1990, and 
June 30.1991. known as RCRA Cluster 
1. 

The State has agreed to obtain the 
needed program revisions according to 
the following schedule; 


Action 


Mile- 

•tone 


Ftegulatlons drafted end tubmmed lo Ken¬ 
tucky Oepaftment of Law for review and 
development of the Attorney GeoeraTa 

Statement _____ 

Draft reguiatione arxt Statement from Com- 
missiooec of Law aubmmed lo EPA. Reg¬ 
ulation drafie submitted to Kentucky Envi¬ 
ronmental Quality Commission .. 

Regulation drafts fifed with Kentucky Legis¬ 
lative Research Commission as proposed 
regulation changes .. 


IZ'92 


m3 


2/93 


Proposal published m Kentucky Administra¬ 
tive Register ...... 

PubHc hearing and dose of public comment 


3/93 


period-- 3/93 

Comments due from EPA.. 3/93 


Statement of Constderatlon responding to 

oommerns..... 

Proposed regulation republished In Ken- 

ttjcky Administrative Register__ 

Review by Administrative Regulations Re* 
view Subcommittee. .. 


4 .^ 

S/93 

5/93 


Review by Subcommittee on Agriculture end 
Natural Raeources. and effective date of 

reguiatione. 

Fkul authortzabon application submitted lo 


6/93 


EPA . 


7/93 


Kentucky expects to submit an 
application to EPA for authorization of 
the above-mentioned program revisions 
by July 1,1993. 

Authority: This notice is issued under the 
authority of sections 2002(a), 3006, and 
7004(b) of the Solid Waste Disposal Act. as 
amended by the RCRA of 1976, as amended. 
42 U.S.C. 6912(a). 6926. and 6974(B). 

Patrick M. Tobin, 

Acting Regional Administrator 

(FR Doc. 92-31438 Filed 12-29-92; 8:45 am| 
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40 CFR Part 300 
[FRL-4S49-3] 

National Oil and Hazardous 
Subatancaa Contingancy Plan; 

National Prioritlea List Update 

AGENCY: Environmental Protection 
Agency. 

ACTION; Notice of deletion of a site from 
the National Priorities List. 

SUMMARY: The Environmental Protection 
Agency (EPA) announces the deletion of 
the Adrian Well Field superfund site in 
Adrian. Minnesota, horn the National 
Priorities List (NPL). The NPL is 
Appendix B of 40 CFR part 300 which 
is the National Oil and Hazardous 
Substances Contingency Plan (NCP), 
which EPA promulgated pursuant to 
section 105 of the Comprehensive 
Environmental Response, 

Compensation, and Liability Act of 1980 
(CERCLA). as amended. EPA and the 
State of Minnesota have determined that 
all appropriate Fund-financed responses 
under CTOCLA have been implemented 
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and that no further cleanup under 
CERCLA is appropriate. Moreover, EPA 
and the State of Minnesota have 
determined that remedial actions 
conducted at the site to date have been 
protective of public health, welfare, and 
the environment. 

EFFECTIVE DATE: December 30,1992. 

FOn FURTHER INFORIiATION CONTACT: 
Edward |. Hanlon, Remedial Project 
Manager, Office of Superfund, U.S. 
Environmental Protection Agency, 
Region V, 77 West Jackson Blvd. 
(HSRM-6J), Chicago, IL 60604; (312) 
353-9228, or Gina Weber (Pia-J). Office 
of Public Affairs. U.S. EPA, Region V, 77 
West Jackson Blvd., Chicago. Illinois, 
60604, (312) 886-6128. 

SUPPLEMENTARY INFORMATION: The site to 
be deleted from the NPL is: Adrian Well 
Field Site, Adrian. Minnesota. 

A Notice of Intent to Delete for this 
site was published September 1.1992 
(57 FR 39659). The closing date for 
comments on the Notice of Intent to 
Delete was October 1.1992. EPA 
received no comments. 

The EPA identifies sites which appear 
to present a signihcant risk to public 
health, welfare, or the environment and 
it maintains the NPL as the list of those 
sites. Sites on the NPL may be the 
subject of Hazardous Substance 
Response Trust Fund (Fund-) Hnanced 
remedial actions. Any site deleted from 
the NPL remains eligible for Fund- 
financed remedial actions in the 
unlikely event that conditions at the site 
warrant such action. Section 
300.425(e)(3) of the NCP states that 
Fund-financed actions may be taken at 
sites deleted from the NPL. Deletion of 
a site from the NPL does not affect 
responsible party liability or impede 
agency efforts to recover costs 
associated with response efforts. 

List of Subjects in 40 CFR Part 300 

Air pollution control. Hazardous 
waste. 

Dated: Docamber 4. 1992. 

David A. Ullnch, 

Acting FtegioaaJ Administraton USEPA 
Hegiott 5. 

For the reasons set out in the 
preamble, 40 CFR part 300 is amended 
as follows: 

PART 3Q0HAMENDED) 

1. The authority citation for part 300 
continues to read as follows: 

Aatboritv: 42 U.S.C 9601-9657; 33 U.S.C. 
l321(i;K2): EO. 12777, 56 PR 54757, 3 CFR, 
1991 Comp: p. 351; E.0.12580, 52 FR 2923. 
3CFR, 1967 Comp; p. 193. 


Appendix B [Amended] 

2. Table 1 of Appendix B to part 300 
is amended by removing the site for 
“Adrian Municipal WeU Field,” Adrian, 
Minnesota; and by revising the total 
number of sites, ”1,083*' to read 
”1,082”. 

[FR Doc. 92-31439 Filed 12-29-92; 8:45 ami 
BIUJI4G CODE 6660^60-41 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 

43 CFR Parts 5400, 5460, and 5470 

[WO-230-6310-02-24-1A; Ckculsr No. 

2647] 

RIN 1004-AC03 

Sales of Forest Products; Contrsct 
Administration: Contract 
Modificstlon—Extension—Assignment 

agency: Bureau of Land Management, 
Interior. 

ACTION: Final rule. 

SUMMARY: This Hnal rule amends the 
forest product regulations to provide for 
more flexibility in setting due dates for 
periodic payments when circumstances 
beyond the control of the purchaser 
prevent contract performance for a 
substantial period of time during the 
operating season. The rule provides the 
flexibility needed by removing the 
specified dates for payment of periodic 
payments. These provisions relieve a 
purchaser from the unnecessary burden 
of a large payment becoming due when 
such purchaser was prevented from 
generating any cash flow from a contract 
by certain circumstances beyond its 
control. This provision does not 
diminish the periodic payment 
provision's intended effect of 
encouraging prompt performance on 
timber sale contracts. The rule also 
provides for reduction to 5 percent of 
the full amount and partial refund of the 
first installment during the period when 
the contracting officer requests 
interruption or delay of operations for a 
period in excess of 60 days during the 
operating season. 

EFFECTIVE DATE: January 29.1993. 
ADDRESSES: Suggestions or inquiries 
may be mailed to: Director (230), Bureau 
of Land Management, room 204 L Street 
Building, 1849 C Street, NW., 
Washington, DC 20240. 

FOR FURTHER INFORMATION CONTACT; Bob 
Bierer, (202) 653-8864. 

SUPPLEMENTARY INFORMATION: A 
proposed rule amending the regulations 
governing periodic payments and 


payment of the first installment on 
timber sale contracts was published on 
August 21,1992 (57 FR 37936) with a 
request for comments. The comment 
period expired on September 21,1992. 
The BLM received 10 letters containing 
comments on the proposed rule. Three 
letters frnm timber purchasers contained 
general comments of support, and four 
letters frnm timber purchasers, two 
letters from associations and one letter 
frnm a law firm contained specific 
comments. The specific comments 
contained in these letters and the 
response to the comments are listed 
below. 

The Bureau of Land Management 
(BLM) has determined that the 
regulations governing periodic 
payments and payment of the first 
installment on timber sale contracts 
could cause an unnecessary burden on 
entities holding those contracts. Many 
BLM timber sales are being suspended 
for consultation with the U.S. Fish and 
Wildlife Service, or by injunctions and 
administrative stays resulting from cotui 
actions and appeals concerning 
endangered species and old growth 
timber. The regulations provide no 
mechanism for relief to timber sale 
purchasers who are subject to 
unnecessary financial hardships due to 
these delays. Therefore, this rule was 
proposed to provide some flexibility for 
BLM to provide relief in such situations 
where a purchaso^ is delayed from 
operating a timber sale contract by 
circumstances beyond its control. 

On August 19,1992, the Bureau of 
Land Management published a final rule 
(57 FR 37475) providing for an 
extension of timber sale contracts 
without reappraisal in certain 
situations, Tl^ rule was intended to 
provide more fairness and flexibility in 
granting timber sale contract extensions. 
Some of the comments on that rule 
pointed out that there was a need to 
provide for deferment of the periodic 
payments due on the first and second 
anniversary of some timber sale 
contracts. The same reasons that justify 
a contract extension should justify a 
deferment of the periodic payments. 

Regulations were publisned on May 
14, 1990 (55 FR 19886) requiring 
payment of 20 percent of the total 
purchase price by the first anniversary 
of all sale contracts with a term 

19 months or longer and payment of 40 
percent of the total purchase price by 
the second anniversaiy of ail contracts 
with a term 27 months or longer. The 
regulations allow credit towa^ the 
payments for the value of road 
construction completed by the 
purchaser. The reason for those 
regulations was to encourage prompt 
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performance on timber sale contracts 
and to discourage speculation. However, 
when the purchaser is prevented from 
operating the contract due to certain 
circumstances beyond its control, the 
incentives for prompt performance 
cannot function as intended and a 
hnandal hardship is imposed on the 
purchaser. 

Under the terms of many timber sale 
contracts there are periods during the 
year when certain operations on the 
contract are not permitted, such as 
building roads during the winter rainy 
season, harvest operations during the 
winter in winter range areas for certain 
wildlife species, thinning operations 
during the spring sap flows, harvest 
operations during the nesting period 
near bald eagle nests, and so forth. 

There are also seasons of the year when 
harvesting operations are not feasible 
due to normaljadverse weather 
conditions, such as snow in high 
elevations during the winter. These 
seasonal restrictions tend to shorten the 
time when a purchaser can actually 
accomplish the work required to harvest 
a timber sale. When a purchaser is 
delayed for a substantial period during 
the normal operating season, it may 
mean that operations are delayed for a 
whole year. During a short operating 
season, any delay may well mean that 
a purchaser has to wait until the next 
season to complete an operation and 
generate some cash flow from a timber 
sale contract, or qualify for a credit 
toward the periodic payment due from 
the value of road construction 
completed. 

A periodic payment obligation on a 
timber sale contract could amount to a 
considerable financial hardship on a 
purchaser, if conditions beyond the 
control of such purchaser prevent the 
purchaser from completing road 
construction or harvesting timber from a 
timber sale contract for a substantial 
period of time. In this situation, the rule 
allows the purchaser to request 
adjustment of periodic payment due 
dates in writing. The contracting officer 
would be required to issue a decision on 
such requests within 15 days of receipt 
of the reouest. 

The rule allows the necessary 
flexibility to defer periodic payments 
under certain circumstances. The rule 
allows adjustment of the periodic 
payment due dates when the contracting 
officer delays a purchaser's operations 
prior to the due date and for more than 
30 days during an operating season for 
factors beyond the control of the 
purchaser, other than market 
fluctuations. Periodic payment due 
dates may be adjusted to provide a 
period of operating time equal to that 


time that would have been available to 
the purchaser, prior to the periodic 
payment due date, without such a delay. 
The rule provides the flexibility needed 
by removing the specified dates for 
payment of fieriodic payments in 
§ 5461.2(a)(3) of the existing regulations. 
The due dates for periodic payments 
vrill be set out in the contract. 

From time to time operations are 
delayed for substantial periods due to 
injunctions, or consultation and other 
requirements under the Endangered 
Sp^es Act. Where a purchaser has 
large sums of money tied up in the first 
installment on such contracts, delays 
may cause financial hardship, especially 
on smaller companies with limited 
capital, that may be prevented from 
participating in other contracts during 
such extended delays. • 

The rule provides for a reduction of 
the first installment held by the BLM 
during such periods of delay. The 
purchaser may request and the 
contracting officer may grant a 
reduction to 5 percent of the first 
installment payment specified in the 
timber sale contract when the 
contracting officer requires an 
interruption or delay of operations on a 
contract for a period in excess of 30 
days during the operating season. Upon 
notice from the contracting officer that 
operations may proceed, the purchaser 
will have 15 days to restore the first 
installment to the full amount. No 
timber is to be cut or removed from the 
contract area before the first installment 
is restored to the full amount specified 
. in the timber sale contract. Failure to 
restore the first installment within the 
15-day period will be considered a 
breach of the contract and the 
contracting officer may cancel the 
contract. 

1. Several comments addressed 
whether a 60-day delay should be 
i^uired to justify reducing the first 
installment payment to 5 percent of the 
requirement in the timber sale contract. 
The recommendations were for a lesser 
period of 30 or 10 days. Some of these 
comments also recommended 
specifically directing the contracting 
officer to grant the request for reduction 
of the first installment and 
recommended that BLM approval be 
required to be granted in 15 days, rather 
than 30 days as proposed. BLM agrees 
that a 60-day delay is too long to require 
for approval of the first installment 
reduction, considering that the 
operating season on many timber 
contracts has been reduced significantly 
through seasonal restrictions imposed 
by BLM in the past several years. The 
seasonal restrictions are ne^ed to 
accommodate environmental 


considerations on timber sale contracts. 
The final rule has been amended to 
allow the contracting officer to approve 
a request for reduction of the first 
installment payment when there is 
reason to believe a contract delay will 
last longer than 30 days, and such a 
request is required to be answered by 
the contracting officer within 15 days. 
The final rule removes the requirement 
to wait 30 days before making a request 
for the reduction. The recommendation 
for clarification to the contracting officer 
which would make such a reduction 
mandatory was not included in the rule. 
In the event a purchaser disagrees with 
a decision to not allow a reduction of 
the first installment, the purchaser can 
pursue relief through the disputes 
clause in the timber sale contract. 

2. Two comments stated that the 
proposed rule does not provide for 
refund of unencumbered money from a 
period payment made before a delay of 
operations is required by the contracting 
officer. The requirement for the periodic 
payment was known to the purcnaser 
prior to the delay. The purpose for 
periodic payments is to reduce 
speculative bidding and serve as an 
incentive for the purchaser to perform 
on the contract. Implementation of this 
comment would neutralize the purpose 
for requiring periodic payments, and 
reward timber purchasers who did not 
perform when performance was 
possible. This suggestion was not 
adopted. 

3. Two comments stated that the rule 
should provide for refund of 
unencumbered money from second and 
subsequent installment payments made 
before a delay of operations requested 
by the contracting officer. Most timber 
purdiasers use a payment bond for 
cutting and/or removal of timber prior 
to the payment of the second 
installment or subsequent installments, 
in which case payments are made on a 
monthly basis after timber is removed 
from the contract area. In this situation 
payments are "encumbered.** In the 
event a timber purchaser would make a 
cash payment in advance of cutting or 
removal, moneys could be considered 
'•unencumbered** at the time of a delay. 
However, it is already within the 
authority of the contracting officer to 
refund the **unencumbered" money or 
credit such amounts to other contracts 
upon the written request of the 
purchaser. This suggestion was not 
adopted. 

4. Tw'o comments suggested that 
proposed § 5461.2(a)(5) did not make it 
clear that the value of payments already 
made is considered credit toward the 
amount due for periodic payments as 
well as satisfactory completed road 
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construction. The language has been 
amended to clarify this point. 

5. One comment suggested this rule 
should be retroactive for all contracts 
delayed from operating as a result of 
consultation for the northern spotted 
owl with the United States Fish and 
Wildlife Service. It was BLM's intent 
that upon the effective date of this Bnal 
rule the regulation would apply to all 
existing contracts. Language h^ been 
added to § 5461.2(a)(3) and (e)(5) to 
clarify retroactive application. 

6. Two comments identified concern 
that the language in the proposed rule 
merely removed the requirement for 
periodic payments to be made on a 
specific aate, but did not make specific 
provision that the purchaser could be 
relieved from this contract reouirement 
when circumstances beyond tne 
purchaser's control delay operations. 
Also, both comments suggested that 
delays greater ^an 10 days should 
justify payment deferral. A sentence was 
added to §5461.2(a)(5) to explain 
deferral options for delays greater than 
30 days, and to make it clear that the 
contract may be amended to adjust the 
periodic payment requirement upon 
receipt of a written request from the 
purchaser that demonstrates 

S ualification for the adjustment. A 10- 
ay delay to qualify for periodic 
payment deferral is not considered a 
signihcant time for adjustment of a 
periodic payment requirement, 
considering that a pu^aser would 
have known for one or two years that 
timber payments and/or the value of 
satisfactorily completed road 
construction equal to 20 or 40 percent 
of the total purchase price were 
required. 

7. One comment suggested that by 
removing the introductory paragraph in 
the present § 5461.2 and imposing the 
use of the term "periodic payments" in 
the proposed rule, the ability of a 
pur^aser to furnish a performance 
bond to meet the periodic payment 
requirements under § 5451.2 has been 
eliminated. This is not true because the 
existing regulations do not provide for 
the delay of the hrst anniversary date or 
second anniversary date payments by an 
increase in the peHormance bond. The 
6nal rule does not affect the option for 
an increase in the performance bond 
above the minimum to allow cutting 
timber before payment of second or 
subsequent installments. The 
introductory paragraph of the existing 
regulation refers to "installment 
payments." and paragraph (a)(3) 
requires 20 or 40 percent payment of the 
total purchase price, depending on the 
circumstances. These payments are time 
payments, which have nothing to do 


with installment payments. Section 
5461.2(b) allows delayed payment of 
icstallments if a bond is f^ished as 
provided in § 5451.2. The final rule does 
not affect this option for the purchaser. 
The final rule provides for deferral of 
periodic payments in the event the 
contract cannot be operated due to 
delays beyond the control of the 
purchaser. A performance bond increase 
above the minimum as provided in 
§ 5451.2(a) is not designed to relieve 
operators of financial difficulties caused 
by delays, but to enable operators to cut 
timber without having to make 
extremely laige installment payments. 
This suggestion was not adopted. 

The principal author of this final rule 
is Tom State of the Oregon State Office, 
assisted by the staff of me Division of 
Legislation and Regulatory 
Management. Bureau of Land 
Management. 

This rule is consistent with the policy 
set out in the President's memorandum 
of January 26,1992. and will relieve an 
unnecessary burden of the timber 
industry in the West. This rule will help 
to maintain a healthy forest products 
industry which can provide jobs to the 
people in timber dependent 
communities of the West. 

It is hereby determined that this final 
rule does not constitute a major Federal 
action significantly affecting the quality 
of the human environment, and that no 
detailed statement pursuant to section 
102(2)(C) of the National Environmental 
Policy Act of 1969 (42 U.S.C. 

4332(2)(C)) is required. The BLM has 
determined that this final rule is 
categorically excluded from further 
environmental review pursuant to 516 
Departmental Manual (DM). Chapter 2. 
Appendix 1. Item 1.10, and that the rule 
would not significantly affect the 10 
criteria for exceptions listed in 516 DM 
2. Appendix 2. Pursuant to the Council 
on Environmental Quality regulations 
(40 CFR 1508.4] and environmental 
policies and procedures of the 
Department of the Interior, "categorical 
exclusions" means a category of actions 
that do not individually or cumulatively 
have a significant effect on the human 
environment and that have been found 
to have no such effect by a Federal 
agency and for which neither an 
environmental assessment nor an 
environmental impact statement is 
retired. 

the Department of the Interior has 
determined under Executive Order 
12291 that this document is not a major 
rule. A major rule is any regulation that 
is likely to result in an annual effect on 
the economy of $100 million or more, a 
major increase in costs or prices for 
consumers, individual inaustries. 


Federal. State, or local government 
agencies, or geographic regions, or 
significant aaverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-besed 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. The total economic effects of 
this rule have not been quantified, but 
are believed to be minimal, well below 
$100 million annually. By deferring 
some periodic payments, the 
Government would lose some interest 
on that money, but the amount would 
not be significant because there would 
not be many contracts afiected by this 
rule. Costs to the Government would be 
offset by the benefit to the industry 
occasioned by relieving timber-sale 
purchasers of unnecessary financial 
hardship when they are delayed in 
performing their contract obligations 
due to circumstances beyond their 
control. This rule would make timber- 
sale purchasers affected more 
competitive and possibly prevent failure 
of some companies by easing such 
hardship. Further, the Department has 
determined under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) that 
the rule will not have a significant 
economic impact on a sutetantial 
number of small eptities. The number of 
individuals or companies affected by 
the rule is expecteci to be low. and the 
economic effects are expected to be 
positive because the rule would reduce 
financial burden and improve cash flow 
status. Smaller companies with limited 
capital, who might have been prevented 
from participating in other contracts 
during extended delays under the 
previous regulations, will particularly 
benefit from the present rule. 

The E)epartment certifies that this 
final rule does not represent a 
governmental action capable of 
interference with constitutionally 
protected property rights. The rule 
would not authorize the taking of any 
property, and would not interfere with 
any contractual or other property rights. 
Therefore, as required by Executive 
Order 12630, the Department of the 
Interior has determined that the rule 
would not cause a taking of private 
property. 

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under 44 
U.S.C. 3501 et seq. 

The Department has certified to the 
Office of Management and Budget that 
these final regulations meet the 
applicable standards provided in 
sections 2(a) and 2(b)(2) of Executive 
Order 12778. 
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List of Sttbiects 

43 CFE Port 5400 

Administrative practice and 
procedure, Forest and forest products. 
Public lands, Reporting and 
recordkeeping requirements. 

43 CFE Part 5460 

Forests and forest products. 
Government contracts, Public lands. 

43 CFE Part 5470 

Forests and forest products. 
Government contracts, Public lands. 

For the reasons stated above, and 
under the authorities dted below, parts 
5400, 5460. and 5470 of group 5400, 
subchapter E. chapter II of the Code of 
Federal Regulations are amended as set 
forth below: 

PART 5400—{AMENDED] 

1. The authority citation for part 5400 
continues to read: 

Authority: 61 Stat 681, as amended; 69 
Stat. 367; 46 Stet 1269, sec. 11; 30 Stat. 414, 
as amended; sec. 5. 50 Stat. 875; 30 U.S.C 
601 et $eq.; 43 U.S.G 315,1181a; 16 U.S.C 
607a; 43 U.S.C 1701 et seq. 

2. Section 5400.0-5 is amended by 
adding the following definitions in 
alphabetical order, to read as follows: 

15400.0-5 Deflnltlona. 

• • • • • 

Operating season means the time of 
the year in which operations of the type 
required to complete the contract are 
normally conducted in the location 
encompassing the sub)ect timber sale, or 
the time of the year specified in the 
timber sale contract when such 
operations are permitted. 

Operating time means a period of time 
during the operating season. 

• • • • • 

PART 5460—(AMENDED] 

3. The authority citation for part 5460 
continues to read: 

Authority: Sec. 5,50 Stat. 875; 61 Stat. 681. 
as amended; 69 Stat. 367; 43 U.S.C 1181e; 

30 U.S.C 601 et seq. 

4. Section 5461.2 is amended by 
removing the introductory paragraph 
and revising paragraph (a) to read as 
follows: 

SS461.2 Required payment ootiediile. 

(a)(1) For sales of less than $500,000, 
installment payments shall not be less 
than 10 percent of the total purchase 
price. For sales of $500,000 or more, 
installment payments shall be $50,000. 

(2) The first installment shall be paid 
prior to or at the time the authorized 


officer signs the contract A purchaser 
cannot apply any portion of the first 
installment to cover other payments due 
on the contract until either 60 percent 
of the total purchase price has been paid 
or road construction reouired by the 
contract, the value of wnich when 
combined with contract payments is 
equal to 60 percent of the total purchase 
price, has b^ completed. When either 
of these fiO-percent levels has been 
reached, one-half of the first installment 
may be applied to other payments due 
on the contract. 

(3) Notwithstanding the provisions of 
paragraph (a)(2) of this section, when 
the contracting officer suspends or 
reouests the purchaser to interrupt or 
delay operations during the operating 
season ror a reason beyond the control 
of the purchaser, the contracting officer 
may r^uce the amount of the first 
installment to 5 percent of the 
installment amount listed in the timber 
sale contract. Reductions may be made 
when the suspension, interruption, or 
delay can reasonably be expected to last 
longer than 30 days or has oeen in effect 
for more than 30 days for existing 
contracts. The purcnaser shall request 
such reduction in writing from the 
contractins officer. The contracting 
officer will answer such requests within 
15 days. The funds releasee may be 
refunded or credited to other contracts. 
When the contracting officer notifies the 
purchaser that operaUons may proceed, 
the purchaser shall have 15 days after 
such notification to return the first 
installment to the full amount specified 
in the timber sale contract. Failure to 
pay the full first installment amount 
within the specified time will be 
considered a material breach of contract, 
and the contracting officer may cancel 
the contract. No timber may be cut or 
removed from the contract area imtil the 
first installment is restored to the full 
amount required by the contract. 

(4) The second installment sh^l be 
paid prior to the cutting or removal of 
the material sold. Each subsequent 
installment shall be due and |>ayable 
without notice when the value of 
material cut or removed equals the sum 
of all payments made up to that point, 
not including the first installment, or 
one-half of the first installment after the 
other one-half of the first installment 
has been released as provided in 
parawaph (a)(2) of this section. 

(5) Timber sale contracts shall contain 
provisions requiring periodic payments 
for all sales with a contract term of 19 
months or longer. For sales with a 
contract term of 19—26 months, one 
periodic payment of 20 percent of tke 
total purchase price will be required. 

For all sales with a contract term of 27 


months or longer, two periodic 
payments will be required. The first 
payment shall be 20 percent of the total 
purchase price and the second payment 
shall be 40 percent of the total purchase 
price. The value of satisfactorily 
completed road construction required 
by the contract and all complet^ 
contract payments may be used as a 
credit against the amount due for 
periodic payments. The due dates for 
• the periodic payments will be specified 
in the timber side contract. Adjustment 
of the periodic payment dates in the 
contract may be made when the 
contracting officer suspends, interrupts, 
or delays operations during the 
operating season prior to the due date 
for a periodic payment for a reason 
beyond the control of the purchaser. 

The adjustment may be made when the 
suspension, interruption, or delay can 
reasonably be expected to last longer 
than 30 days or has been in effect for 
more than 30 days for existing contracts. 
The purchaser shall request such 
adjustment in writing from the 
contracting officer. The contracting 
officer will answer such requests within ' 
15 days. 

(6) For the purpose of this section, the 
value of satisfoctorily completed road 
construction shall be based on the 
Bureau of Land Management's appraisal 
allowance. Satisfactory completion of 
portions of the required road 
construction, to reasonable points that 
can be easily identified in the road 
construction appraisal, shall be 
considered as completed road 
construction for purposes of this 
section. 

PART 547a-(AMENDED] 

5. The authority citation for part 5470 
continues to read: 

Aolhorlty: 30 U.S.C 601 et seq.: 43 U.S.C 
1181e. 

15473.4 Approval of raquaat 

6. Section 5473.4 is amended by 
removing paragraph (d) and by 
redesignating paragraph (e) as paragraph 
(d). 

Dated: December 3.1992. 

Daniel Talbot, 

D^uty Assistant Secretary of the Interior, 

(FR Doc. 92-31540 Filed 12-29-92; 8:45 am) 
WLLMQ cooe 4iia-aMi 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Adminiatration 

50 CFR Part 641 

(Docket No. 921226-2329] 

Reef Fish Fishery of the Gulf of Mexico 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce 
ACTX>N: Emergency interim rule. 

SUMMARY: NMFS publishes this 
emergency interim rule to close the 
commercial fishery for red snapper in 
the Gulf of Mexico from Decem^r 30. 
1692. through February 15,1993. with 
provisions for an alternate opening date 
The intended effect of this rule is to 
respond to social and economic 
emergencies in the overfished red 
snapper fishery. 

EFFECTIVE OATES: The closure is effective 
on December 30.1992, through 
February 15. 1993. The amendments to 
part 641 are effective December 30. 

1992. through March 30.1993. 
ADDRESSES: Copies of documents 
supporting this action may be obtained 
from Robert A. Sadler. Southeast 
Region. National Marine Fisheries 
Service, 9450 Koger Boulevard, St. 
Petersburg. FL 33702. 

FOR FURTHER INFORMATION CONTACT: 
Robert A. Sadler, 813-693-3161 
SUPPLEMENTARY INFORMATION: The reef 
fish fishery of the Gulf of Mexico is 
managed under the Fishery 
Management Plan for the Reef Fish 
Resources of the Gulf of Mexico (FMP) 
prepared by the Gulf of Mexico Fisher)* 
Management Council (Council) and its 
implementing regulations at 50 CFR part 
641, under the authority of the 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act). 

Recent stock assessments indicate that 
the red snapper resources is severely 
overfished. The 1992 commercial quota 
of red snapper of 2.04 million pounds 
(0.93 million kg) was taken in just 53 
days. Contributing factors to early 
closure of the red snapper fishery 
included (1) a significant increase in 
fishing pressure; and (2) an enhanced 
availability of red snapper, brought 
about at least in part by the preceding 
4-month closure in 1991 and by 
recruitment of a good 1989 year class to 
the fishery. The short season for red 
snapper in 1992 created severe social 
and economic disruption of the 
industry. That disruption will be 
repeated in 1993 unless emergency 
action is taken. 


The Council and NMFS have 
concluded that the present situation 
qualifies as an emergency because; 

(1) It results from recent, unforeseen 
events or recently discovered 
circumstances. Although the economic 
hardships of a short red snapper season 
have been known since early 1992, full 
analysis and appropriate corrective 
action could not be initiated until the 
1992 red snapper stock assessment was 
completed. The stock assessment was 
made available to the Council at its 
September 1992 meeting and it made 
initial recommendations at that meeting. 
Because of concerns as to fairness of its 
recommendations, the council heeird 
public testimony and reviewed data 
analysis on the issue and resubmitted its 
recommendations at its November 1992 
meeting. 

(2) Tne situation presents serious 
management problems in the fishery. A 
significant increase in the number of 
vessels with reef fish permits (1.762 in 
1991 versus 2.200 in 1992) and expected 
large aggregations of red snapper when 
the season would open in the absence 
of this emergency interim rule would 
exacerbate the **aerby*’ fishery, market 
glut, and low prices that existed in 
1992. 

(3) It can be addressed through 
emergency regulations for whi^ the 
immediate benefits outweigh the value 
of advance notice, public comment, and 
deliberative consideration of the 
impacts on participants to the same 
extent as would be expected under the 
normal rulemaking process. It is 
estimated that, without the closure 
contained in this rule and other action 
yet to be initiated, the commercial quota 
of red snapper of 3.06 million pounds 
(1.39 million kg) would be harvested in 
a season lasting approximately 64 days 
with similar or worse economic 
hardships as existed in 1992. 

To address this economic emergency, 
the Council requested that vessel trip 
limits be established for red snapper of 
2,000 pounds (907 kg) for a vessel that 
has a red snapper endorsement on its 
reef fish permit and 200 pounds (91 kg) 
for a permitted vessel without such 
endorsement; and that the commercial 
fishery for red snapper be closed 
through February 15,1993. 

The Council also initiated action 
under the FMP's framework procedure 
for the adjustment of management 
measures to adjust the target date for 
achieving restoration of the red snapper 
resource and to increase the total 
allowable catch and commercial and 
recreational quotas for red snapper. (See 
57 FR 57129. December 3,1992.) 
Accordingly, the commercial quota for 
red snapper during 1993 is proposed to 


be 3.06 million pounds (1.39 million 

The CounciFs proposed trip limits are 
controversial. Catch data have recently 
been updated and are being analyzed by 
NMFS to clarify the appropriateness of 
the CounciFs requested trip limits. 
Rulemaking and administrative 
procedures to implement the CoundFs 
proposed trip limits, or some 
modification thereof, cannot be 
completed before January 1,1993. 
Accordingly, this emergency interim 
rule implements only the CoundFs 
request for closure of the red snapper 
fishery. A subsequent emergency rule is 
expected to deal with trip limits for red 
snapper when the fishery opens. 

Because of uncertainty as to when the 
rulemaking and administrative 
procedures to implement trip limits can 
be completed, this emergency interim 
rule provides that, with the concurrence 
of the Council, an alternate ending date 
for the closure of the commercial fishery 
for red snapper may be implemented by 
notice in the Federal Register. 

The Coundl and NMFS have 
determined that closure of the red 
snapper fishery through February 15, 
1993, or such alternate date as may be 
mutually agreed upon by NMFS and the 
Coundl. is in the ^st interests of the 
reef fish fishery. The substantial 
negative impacts under the current 
regulations justify emergency action to 
implement this change as soon as 
possible. Accordingly, NMFS publishes 
this emergency interim rule, effective 
from December 30.1992, through March 
30,1993, as authorized by section 305 
(c)(2)(b) and (c)(3) of the Magnuson Ad. 

Classification 

The Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator), has determined that this 
rule is necessary to respond to an 
emergency situation and is consistent 
with the Magnuson Ad and other 
applicable law. 

This emeigency interim rule is 
exempt firom the normal review 
procedures of E.0.12291 as provided in 
section 8(a)(1) of that order. It is being 
reported to the Diredor of the Office of 
Management and Budget with an 
explanation of why it is not possible to 
follow the procedures of that order. 

This rule is exempt form the 
procedures of the R^ulatory Flexibility 
Ad because the rule is issu^ without 
opTOitunity for public comment. 

The Assistant Administrator prepared 
an environmental assessment (^) for 
this action, which concludes that there 
will be no significant impad on the 
human environment. A copy of the EA 
is available (See ADDRESSES). 
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The Assistant Administrator 
determined that this rule will be 
implemented in a manner that is 
consistent to the maximum extent 
practicable with the approved coastal 
management programs of Alabama, 
Florida, Louisiana, and Mississippi. 
Texas does not participate in the coastal 
zone management program. These 
determinations have b^n submitted for 
review by the responsible state agencies 
under section 307 of the Coastal Zone 
Management Act. 

This emergency interim rule does not 
contain a col]ection-of>information 
requirement for purposes of the 
Paperwork Reduction Act. 

This rule does not contain regulatory 
provisions with federalism implications 
sufhcient to warrant preparation of a 
federalism assessment under E.O. 

12612. 

The Assistant Administrator for good 
cause under section 553(b)(B) of the 
Administrative Procedure Act (APA) 
finds that the need to relieve an 
economic hardship makes it 
impracticable and contrary to the public 
interest to provide prior notice and 
opportunity for public comment on this 
rule. Similarly, to implement measures 
to relieve the economic hardship in a 
timely manner, the Assistant 
Administrator finds for good cause 
under section 553(d)(3) of the APA that 
the effective date of this rule should not 
be (felayed. 

List of Subjects in 50 CFR Part 641 

Fisheries, Fishing. Reporting and 
recordkeeping requirements. 

Dated: December 24,1992. 

WUliam W. Fox. Jr., 

Assistant Administrator for Pi$heries» 
NationaJ Marine Fisheries Seivice. 

For the reasons set forth in the 
preamble, 50 CFR part 641 is amended 
as follows: 

PART 641—REEF FISH RSHERY OF 
THE GULF OF MEXICO 

1. The authority citation for part 641 
continues to read as follows: 

Authority: 16 U.S.C. 1801 ef seq. 

2. Section 641.7 is amended, by 
adding paragraph (u). effective from 
December 30,1992, through March 30, 
1993, to read as follows: 

9 641.7 Prohibitions. 

• • * * • 

(u) Exceed the bag and possession 
limits for red snapper or purchase, 
barter, trade, or sell red snapper during 
the closure of the commercial fishery for 
red snapper, as specified in § 641.30. 


3. A new §641.30 is added, effective 
from December 30,1992, through March 
30,1993, to read as follows: 

9 641.30 Cloeure of the oommerclel fiehery 
for red snapper. 

(a) Other provisions of this part 641 
notwithstanding, the commercial fishery 
for red snapper is closed from December 
30.1992, through February 15.1993, 
except that, with the concurrence of the 
Gulf of Mexico Fishery Management 
Council, the Regional Director may 
revise the ending date of the closure by 
publication of a notice in the Federal 

(b) During this closure of the 
commercial fishery, the bag and 
possession limits, as specified in 
§ 641.24(b)(1) and (c), and the 
prohibition of purchase, barter, trade, or 
sale or red snapper taken under the bag 
limit, as specified in § 641.24(g), apply 
to red snapper harvested from or 
possessed in the EEZ. 

|FR Doc, 92-31680 Filed 12-24-92; 11:06 
am) 

MUJNQ cooe 361fr-22-4l 


50 CFR Part 641 
[Docket No. 921235-2335] 

Reef Fish Fishery of the Gulf of Mexico 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Emergency interim rule. 

SUMMARY: NMFS publishes this 
emergency interim rule to establish 
vessel trip limits for red snapper of 
2,000 pounds (907 kg) for a vessel that 
has a red snapper endorsement on its 
reef fish permit and 200 pounds (91 kg) 
for a permitted vessel without such 
endorsement. A red snapper 
endorsement may be obtained based on 
documented vessel landings of 5.000 
pounds (2,268 kg) per year during two 
of the years 1990,1991, and 1992. The 
intended effect of this rule is to respond 
to social and economic emergencies 
without jeopardizing the long-term 
rebuilding program for the overfished 
red snapper resource. 

EFFECTIVE DATES: December 30.1992. 
through March 30,1993. 

ADDRESSES: Copies of documents 
supporting this action may be obtained 
from Robert A. Sadler, Southeast 
Region, National Marine Fisheries 
Service, 9450 Koger Boulevard. St. 
Petersburg, FL 33702. 

FOR FURTHER INFORMATION CONTACT: 
Robert A. Sadler, 813-893-3161. 
SUPPLEMENTARY INFORMATION: The reef 
fish fishery of the Gulf of Mexico is 


managed under the Fishery 
Management Plan for the Reef Fish 
Resources of the Gulf of Mexico (FMP) 
prepared by the Gulf of Mexico Fishery 
Management Council (Council) and its 
implementing regulations at 50 CFR part 
641, under the authority of the 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act). 

Recent stock assessments indicate that 
red snapper resource is severely 
overfish^. The 1992 commercial quota 
of red snapper of 2.04 million pounds 
(0.93 million kg) was taken in just 53 
days. Contributing factors to early 
closure of the red snapper fishery 
included (1) a significant increase in 
fishing pressure; and (2) an enhanced 
availability of red snapper, brought 
about at least in part by the preceding 
4-month closure in 1991 and by 
recruitment of a good 1989 year class to 
the fishery. The short season for red 
snapper in 1992 created severe social 
and economic disruption of the 
industry. That disruption will be 
repeated in 1993 unless emergency 
action is taken. 

The Council and NMFS have 
concluded that the present situation 
qualifies as an emergency as follows: 

(1) It results from recent, unforeseen 
events or recently discovered 
circumstances. Although the economic 
hardships of a short red snapper season 
have been known since early 1992, full 
analysis and appropriate corrective 
action could not be initiated until the 
1992 red snapper stock assessment was 
completed. The stock assessment was 
made available to the Council at its 
September 1992 meeting and the 
Council made initial recommendations 
at that meeting. Because of concerns as 
to fairness of its recommendations, the 
Council heard public testimony and 
reviewed data analysis on the issue and 
reconsidered and subsequently 
endorsed the recommendations made at 
its November 1992 meeting, 

(2) It presents serious management 
problems in the fishery. A significant 
increase in vessels with reef fish permits 
(1,762 in 1991 versus 2,200 in 1992) and 
expected large aggregations of red 
snapper when the season opens in the 
absence of this emergency interim rule 
would exacerbate the **derby** fishery, 
market glut, and low prices that existed 
in 1992. 

(3) It can be addressed through 
emergency regulations for whi^ the 
immediate benefits outweigh the value 
of advance notice, public comment, and 
deliberative consideration of the 
impacts on participants to the same 
extent as would be expected under the 
normal rulemaking process. It is 
estimated that, without the trip limits 
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contained in this rule, the commercial 
quota of red snapper of 3.06 million 
pounds (1.39 million kg) would be 
narvested in a season lasting 
approximately 64 days with similar or 
worse economic hardships as existed in 
1992. This emergency rule will extend 
the season for red snapper to over 100 
days (estimates range from 105 to 197 
days), contribute to increased ex-vessel 
prices, allow all permitted vessels some 
share of the available commercial quota, 
and reserve a significant share of the 
available quota for those fishermen who 
have had an historical dependence on 
red snapper. In addition, individuals 
and organizations of the fishing industry 
have contributed significantly to the 
Councirs development of a long-term 
limited access program, in general, and 
to the formulation of the interim 
measures contained in this rule. 

To address this economic emergency, 
the Council has requested that vessel 
trip limits be established for red snapper 
of 2.000 pounds (907 kg) for a vessel 
that has a red snapper endorsement on 
its reef fish permit and 200 pounds (91 
kg) for a permitted vessel without such 
endorsement; and that the commercial 
fishery for red snapper be closed 
through February 15,1993. except that 
the Director. Southeast Region, NMFS, 
(Regional Director) may open the 
commercial fishery earlier if he finds 
that the red snapper endorsements can 
be fully implemented prior to February 
15. 

The Council also initiated action 
under the FMP’s framework procedure 
for the adjustment of management 
measures to adjust the target date for 
achieving restoration of the red snapper 
resource and to increase the total 
allowable catch and commercial and 
recreational quotas for red snapper (see 
57 FR 57129. December 3.1992). 
Accordingly, the commercial quota for 
red snapper during 1993 is proposed to 
be 3.06 million pounds (1.39 million 
kg). 

By separate action. NMFS has issued 
an emergency Interim rule to delay the 
opening of the commercial fishery for 
red snapper until February 16.1993, 
with provisions for an alternate opening 
date (see emergency interim rule 
published elsewhere in this issue of the 
Federal Register). 

Red snapper endorsements will be 
issued to currently permitted vessels 
based on documented historical red 
snapper landings of 5,000 pounds (2,268 
kg), whole weight, or 4,505 poimds 
(2,043 kg), eviscerated weight, per year 
in two of the years 1990,1991, and 
1992. Catch history of red snapper is 
applied through a vessel's documented 
historical landings to the person (owner 


or operator) whose earned income 
qualified for the vessel permit at the 
time of the landings. The catch history 
of a vessel, the permit for which was 
based on the owner’s having met the 
earned income requirement, accrues to 
that owner, and a red snapper 
endorsement will be issu^ for his or 
her currently permitted vessel. The 
catch history of a vessel, the permit for 
whidi was based on the operator’s 
having met the earned income 
requirement, accrues to that operator 
and a red snapper endorsement will be 
issued for the currently permitted vessel 
operated by him or her. Specific 
instructions and eligibility requirements 
are included with an application that 
was mailed by the Council to owners/ 
operators of currently permitted vessels 
in the reef fish fishery. 

Submission of the application 
constitutes a collection of information 
subject to approval under the Pa^rwork 
Reduction Act (PRA). Primarily because 
of the PRA’s requirements for review 
and approval of a proposed collection of 
information, applications could not be 
mailed before December. Sufficient time 
for applicants to collect landings data 
and submit applications, for the review 
committee to aetermine eligible 
applicants, and for the oversight 
committee to consider appeals 
necessitates a lengthy period for the 
issuance of endorsements. Because of 
uncertainty as to when the 
administrative procedures to implement 
trip limits can be completed, 
modification of the scheduled February 
15 ending date of the closure of the 
comment fishery for red snapper may 
be necessary. Under the previously dt^ 
emergency Interim rule, with the 
concurrence of the Coundl, an alternate 
ending date for the closure of the 
commercial fishery for red snapper may 
be implemented by notice in the 
Federal Register. 

The intent of these emergency interim 
measures is to extend the commercial 
fishing season for red snapper, thus 
avoiding the derby fishery, market glut, 
and depressed ex-vessel prices that 
occurr^ in 1992. The Coundl believes 
that allowing those vessels with a red 
snapper endorsement to harvest 2,000 
pounds (907 kg) of red snapper per trip 
will alleviate the hardship placed on 
fishermen who have historically been 
primarily dependent on red snapper for 
their livelihood and who have be^ 
financially affected by the declining 
stock abundance and the reduced 
commerdal quotas. The Coxmdl further 
believes that the red snapper 
endorsement requirement of red 
snapper landings of 5,000 pounds (2,268 
kg) per year in 2 of the last 3 years is 


a minimal level to establish a degree of 
dependency by permitted vessels on red 
snapper. It is estimated that 
approximately 130 vessels will qualify 
for the endorsement. 

The Council requested that transfers 
of red snapper endorsements not be 
allowed during the period of this 
emergency rule, except that the permit 
and endorsement may be transferred by 
an owner from one vessel owned by him 
or her to another vessel so owned. The 
Ck)uncil believes that, since this is a 
one-time allocation system for 1993. it 
is generally inappropriate to allow 
transfers. The exception will allow 
continued participation in the red 
snapper commercial fishery under the 
endorsement in the event that an 
owner's vessel sinks or otherwise 
becomes inoperable. 

The Council believes that allowing a 
200-pound (91-kg) trip limit for 
permitted vessels that do not have red 
snapper endorsements (1) will prevent 
waste of red snapper that would die if 
released; (2) represents a reasonable 
bycatch allowance for vessels targeting 
other reef fish species; and (3) allows 
every permittee! vessel a shwe of the 
commercial quota. 

To ensure that the commercial closure 
and trip limits are not subverted, NMFS 
establishes in this emergency interim 
rule, as conditions applicable to each 
vessel's reef fish permit, that a 
permitted vessel must abide by the 
commercial closure provisions, may not 
exceed the appropriate trip limit, and 
may not transter red snapper at sea from 
one vessel to another, without regard to 
where such red snapper are harvested or 
possessed. An owner of a permitted 
vessel who does not accept these 
conditions must return his or her 
vessel's permit to the Regional Director. 
Under the terms of the current 
moratorium on new permits in the reef 
fish fishery, such permits will not be 
replaced. 

The Coimcil and NMFS have 
determined that the vessel trip limits are 
in the best interests of the reef fish 
fishery. The substantial negative 
impacts under the current regulations 
justify emergency action to implement 
these changes as soon as possible. 
Accordingly. NMFS publishes this 
emergency interim rule, effective from 
December 30.1992, throiigh March 30. 
1993. as authorized by section 305 
(c)(2)(B) and (c)(3) of the Magnuson Art. 
By agreement of NMFS and die CoimcU, 
this emergency interim rule may be 
extended for an additional period of not 
more than 90 days. During this rule’s 
period of effectiveness, the Council and 
NMFS Intend to complete regulatory 
action that would extend the 
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effectiveness of the measures in this 
emergency interim rule for the 
remainder of 1993. In addition, the 
Council is expected to continue its 
development of a more comprehensive 
effort limitation system for the red 
snapper component of the reef fish 
fishery. 

Gassification 

The Assistant Administrator for 
Fisheries. NOAA (Assistant 
Administrator), has determined that this 
rule is necessary to respond to an 
emergency situation and is consistent 
with the Magnuson Act and other 
applicable law. 

This emergency interim rule is 
exempt from the normal review 
procedures of E.0.12291 as provided in 
section 8(a)(1) of that order. It is being 
reported to the Director of the Office of 
Management and Budget with an 
explanation of why it is not possible to 
follow the procedures of that order. 

This rule is exempt from the 
procedures of the Regulatory Flexibility 
Act because the rule is issued without 
opportunity for public comment. 

The Assistant Administrator prepared 
an environmental assessment (EA) for 
this action, which concludes that there 
will be no significant impact on the 
human environment. A copy of the EA 
is available (see ADDRESSES). 

The Assistant Administrator 
determined that this rule will be 
implemented in a manner that is 
consistent to the maximum extent 
practicable with the approved coastal 
management programs of Alabama, 
Florida. Louisiana, and Mississippi. 
Texas does not participate in the coastal 
zone management program. These 
determinations have bwn submitted for 
review by the responsible state agencies 
under section 307 of the Coastal Zone 
Management Act. 

This emergency interim rule is related 
to a new, one-time collection-of- 
information requirement subject to the 
PRA, namely, applications for red 
snapper endorsements on vessel permits 
for reef fish. That collection has been 
approved by the Ofrice of Management 
and Budget under control numl^r 0648- 
0270. 

A federalism assessment was 
prepared that concludes that 
implementation of this emergency 
interim rule is consistent wiUi the 


principles, criteria, and requirements of 
E.O. 12612. 

The Assistant Administrator, for good 
cause under section 553(b)(B) of the 
Administrative Procedure Act (APA). 
finds that the need to relieve social and 
economic hardship makes it 
impracticable and contrary to the public 
interest to provide prior notice and 
opportunity for public comment on this 
rule. Similarly, to implement measures 
to relieve the economic hardship in a 
timely manner, the Assistant 
Administrator finds for good cause 
under section 553(d)(3) of the APA that 
the effective date of this rule should not 
be delayed. 

List of Subjects in 50 CFR Part 641 

Fisheries. Fishing. Reporting and 
recordkeeping requirements. 

Dated: December 24.1992. 

WiUiam W. Fox. |r.. 

Assistant Administrator for Fisheries, 
hlationaJ Marine Fisheries Service. 

For the reasons set forth in the preamble, 

50 CFR part 641 is amended as follows: 

PART 641--REEF FISH FISHERY OF 
THE GULF OF MEXICO 

1. The authority citation for part 641 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

2. Section 641.4 is amended by 
adding paragraphs (m) and (n). effective 
from D^eraber 30.1992. through March 
30.1993, to read as follows: 

§641.4 Permits and fees. 

« • • • • 

(m) Bed snapper endorsement. (1) As 
a prerequisite for exemption from the 
trip limit for red snapper specified in 

§ 641.21(d)(1). a vessel for which a reef 
fish permit has been issued under this 
section must have a red snapper 
endorsement on such permit. 

(2) A red snapper endorsement is 
invalid upon sale of the vessel; 
however, an owner may transfer an 
endorsement to another vessel owned 
by him or her in accordance with the 
permit transfer provisions specified in 
S641.4(l)(2). 

(n) Condition of a permit As a 
condition of a reef fish permit issued 
under this section, without regard to 
where red snapper are harvested or 
possessed, a permitted vessel— 

(1) Must abide by the red snapper 
closure provisions of § 641.30; 


(2) May not exceed the appropriate 
vessel trip limit for red snapper, as 
specified in §641.21 (d)(1) or (d)(2); and 

(3) May not transfer a red snapper at 
sea, as specified in § 641.21(d)(3). 

3. Section 641.7 is amended by 
adding paragraphs (v) and (w), effective 
from December 30,1992, through March 
30.1993. to read as follows: 

§641.7 Prohlbltlone. 

• * * • • 

(v) Exceed the vessel trip limits for 
red snapper, as specified in § 641.21 
(d)(1) and (d)(2). 

(w) Transfer a red snapper at sea, as 
specified in § 641.21(d)(3). 

4. Section 641.21 is amended by 
adding paragraph (d), effective from 
December 30.1992, through March 30, 
1993, to read as follows: 

§641.21 Harvest limiuttont. 

• • • • • 

(d) Bed snapper trip and transfer 
limitations. (1) Except as provided in 
paragraph (d)(2) of this section, a vessel 
for which a reef fish permit has been 
issued under §641.4 may not possess on 
any trip red snapper in excess of 200 
pounds (91 kg), whole or eviscerated. 

(2) A vessel for which a red snapper 
endorsement has been issued under 
§641.4(m) may not possess on any trip 
red snapper in excess of 2,000 pounds 
(907 kg), whole or eviscerated weight. 

(3) A red snapper may not be 
transferred at sea from one vessel to 
another. 

5. Section 641.30 is amended by 
suspending paragraph (b) and adding 
paragraph (c), effective firara December 
30, 1992, through March 30.1993, to 
read as follows: 

§641.30 Closure of the commercial fishery 
for red snapper. 

• • * • • 

(c) During this closure of the 
commercial fishery, the bag and 
possession limits, as specified in 
§641.24 (b)(1) and (c). and the 
prohibition of purchase, barter, trade, or 
sale of red snapper taken under the bag 
limit, as specified in § 641.24(g), apply 
to red snapper harvested from or 
possessed in the EEZ and to each vessel 
for which a currently valid reef fish 
permit has been issued under § 641.4. 

IFR Doc. 92-31679 Filed 12-24-92; 11:06 
am) 

nUJNO CODE 3610-22^ 





62240 _ 

Proposed Rules Federal Renter 

Vol. 57, No. 251 
Wednesday. December 30. 1992 


This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules aixf regulations. The 
purpose of these riotices is lo give Interested 
persons an opportunity to participate In the 
rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 993 
(Docket No. FV-92-0a4PR] 

Extension of Date for Disposition of 
Undersized Prunes Produced in 
California 

AGENCY: Agricultural Marketing Service. 
USDA. 

ACTION: Proposed rule with request for 
comments. 

SUMMARY: This proposed rule w’ould 
relax handling requirements by 
extending the deadline for handlers to 
find additional non-human 
consumption outlets to market their 
undersized prune inventories. The 
Prune Marketing Committee 
(Committee) unanimously 
recommended extending the date for 
div<^posing of undersized prunes by up to 
60 days in those crop years when there 
are excessive undersized supplies and 
limited inedible market demand for 
such prunes. The proposal could assist 
handlers with undersize prune 
inventories in disposing such 
inventories to non-human consumption 
outlets. 

DATES: Comments which are received by 
January 14,1993, will be considered 
prior to issuance of a Hnal rule. 
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this action. Comments must 
be sent in triplicate to the Docket Clerk. 
Marketing Order Administration 
Branch. F&V, AMS. USDA, room 2523- 
S, P.O. Box 96456, Washington. DC 
20090-6456. Comments should 
reference the docket number and the 
date and the page number of this issue 
of the Federal Register and will be 
available for public inspection in the 
ofTice of the Docket Clerk during regular 
business hours. 

FOR FURTHER INFORMATION CONTACT; 
Richard Van Diest. California Marketing 
Field Office, 2202 Monterey Street. 


Suite 102B, Frenso, California 93721: 
telephone (209) 487-5901; or Valerie L. 
Emmer, Marketing Order 
Administration Branch, F&V, AMS. 
USDA. P.O. Box 96456. room 2523-S. 
Washington, DC 20090-6456; telephone 
(202) 205-2829. 

SUPPLEMENTARY INFORMATION: This 
proposed rule is issued under marketing 
agreement and Order No. 993 (7 CFR 
part 993), both as amended, hereinafter 
referred to as the order, regulating 
prunes produced in California. The 
order is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act. 

The Department of Agriculture 
(Department) is committed to carrying 
out its statutory and regulatory 
mandates in a manner that best serves 
the public interest. Therefore, where 
legal discretion permits, the Department 
actively seeks to promulgate regulations 
that promote economic growth, create 
jobs, are minimally burdensome, and 
are easy for the public to understand, 
use ot comply with. In short, the 
Department is committed to issuing 
regulations that maximize net benefits 
to society and minimize costs imposed 
by those regulations. This principle is 
articulated in President Bush's January 
28.1992, memorandum to agency 
heads, and in Executive Orders 12291 
and 1249B. The Department applies this 
principle to the fullest extent possible, 
consistent with law. 

The Department has developed and 
reviewed this regulatory proposal in 
accordance with these principles. 
Nonetheless, the Department believes 
that public input horn all Interested 
persons can be invaluable to ensuring 
that the final regulatory product is 
minimally burdensome and maximally 
efficient. Therefore, the Department 
specifically seeks comments and 
suggestions from the public regarding 
any less burdensome or more efficient 
alternative that would accomplish the 
purposes described in the proposal. 
Comments suggesting less ourdensome 
or more efficient alternatives should be 
addressed to the agency as provided in 
this proposed rule. 

This rule has been reviewed by the 
U.S. Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and 
the criteria contained in Executive 


Order 12291 and has been determined 
to be a non-major rule. 

This proposed rule has been reviewed 
under Executive Order 12778. Civil 
Justice Reform. Under the marketing 
order provisions now in effect, the 
deadline for the disposition of 
undersized prunes is July 31 of the same 
crop year in which the obligation is 
incurred. This action would extend by 
up to 60 days the date for disposition of 
undersized prunes. This proposed rule 
would not preempt any state or local 
laws, regulations, or policies, unless 
they present an irreconcilable conflict 
with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act. any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and requesting a modification of the 
order or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing, the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his principal place of 
business, has jurisdiction in equity to 
review the Sectary's ruling on the 
petition, provided a bill in equity is 
filed not later than 20 days after date of 
the entry of the ruling. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA). the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their owm 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 17 handlers 
of dried prunes who are subject to 
regulation under the order and 
approximately 1,400 producers in the 
regulated area. Small agricultural 
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service firms have been defined by Ihe 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than S3,500.000. and small 
agricultural producers are defined as 
those whose annual receipts are less 
than $500,000. The majority of handlers 
and producers of dried prunes may be 
classified as small entities. 

Section 993.150(g)(1) requires that 
undersized prunes accumulated by a 
handler, pursuant to § 993.49(c), shall 
be disposed of in non-human 
consumption outlets during the crop 
year in which such prunes were 
received from producers and 
dehydrators. The crop year runs from 
August 1 through July 31. Non-human 
outlets include livestock feeders and 
manufacturers of inedible syrup, 
industrial alcohol, animal feed or other 
products intended for non-human use. 

During most crop years, handlers have 
little difficulty in disposing of 
undersized prunes by the July 31 
disposition deadline, most of which are 
sold to feed lots for use as cattle feed. 
However, there may be other less 
expensive products available to feed lot 
operators, and purchases of undersized 
prunes may be curtailed. During the 
1991-92 crop year (August 1,1991, 
through July 31,1992), prune handlers 
had excessive supplies of undersized 
prunes for which there was a limited 
demand. Fortunately, all prune handlers 
found outlets for their undersized 
prunes by July 31. 

Recognizing that feed lot operators 
may be able to purchase less expensive 
feed alternatives and that prune 
handlers may not be able to dispos^e of 
their undersized prune inventories by 
the July 31 deadline, the Committee, at 
its June 23,1992, meeting recommended 
that the disposition deadline for such 
prunes be extended by up to 60 days 
l>eyond July 31. At its November 12, 

1992, meeting, the Committee 
unanimously recommended modifying 
its original recommendation to indude 
criteria for granting such an exemption. 
This proposed change would provide 
handlers additional time to dispose of 
the undersized prune inventories to 
non-human consumption outlets. 

Under this proposed action, 
individual handlers needing an 
extension would be required to notify 
the Committee in writing no later than 
July 1—30 days prior to the end of the 
crop year. The Committee would 
approve an extension of time provided 
that: 

(1) The Committee’s records indicate 
that the handler has disposed of at least 
65 percent of the handler's undersized 
prunes by May 31, indicating a bona 


fide effort by the handler to dispose of 
the handler's undersized prunes; 

(2) Such handler has a sufficient 
quantity of undersized prunes held in 
storage to meet its remaining obligation; 
and 

(3) The extension of time requested is 
not later than 60 days beyond the end 
of the crop year. 

There is periodic contact between the 
handlers and the Committee regarding 
the disposal of undersized prunes. 
Paragraph (g) of § 993.150 requires a 
handler to file an application with the 
Committee to obtain approval before the 
handler disposes of the undersized 
inventory. Paragraph (^ also prescribes 
handler reporting requirements to the 
Committee to assure that undersized 
prune inventories are disposed of in 
non-human consumption channels. 
Through such reporting, the Committee 
is able to determine the quantity of 
undersize prunes in the handler's 
possession and the efibrt made in 
di^osing of such prunes. 

The propased procedure would limit 
an extension request to not more than 
60 days beyond the end of the crop year. 
The Committee indicated that an 
extension of more than 60 days could 
adversely impact the undersized prune 
market for the next year’s crop. This 
action would provide handlers 
additional time for disposing their 
undersized prunes, without adversely 
impacting the market during the 
subsequent crop year. 

Based on available information, the 
Administrator of the AMS has 
determined that the issuance of this 
proposed rule would not have a 
significant economic impact on a 
substantial number of small entities. 

The information collection 
requirements contained in the 
regulation have been submitted to the 
Office of Management and Budget for 
approval under OMB Control Number 
0581-0099. 

A 15-day comment period is provided 
to allow interested person to respond to 
this proposal. All written comments 
received w ithin the comment period 
will be considered before a final 
determination is made on this matter. 

Lis! of Subjects in 7 CFR Part S93 

Marketing Agreements. Plums. 

Prunes. Reporting and recordkeeping 
requirements. 

For the re ason s set forth in the 
preamble. 7 CFR part 993 is proposed to 
be amended as follows: 

PART 993->ORIEO PRUNES 
PRODUCED IN CALIFORNIA 

1. The authority citation for 7 CFR 
part 993 continues to read as follows: 


Authority: Sacs. 1-19,48 Stat. 31, as 
amcmded; 7 U.S.C 601-674. 

SubpttTt—Administrative Rules and 
Regulations 

2. Section 993.150(g)(1) of Subpart— 
Adm inistrative Rules and Regulations (7 
CFR 993.101-993.174) Is revised to read 
as follows: 

1993.150 Disposition of pcunss by 
handlers. 

• « • * • 

(g) Disposition of undersized prunes — 
(1) Application for and approval of 
disposition. Undersized prunes 
accumulated by a handler pursuant to 
§ 993.49(c) shall be disposed of in non¬ 
human consumption outlets during the 
(3rop year in which the prunes 
establishing such obligations were 
received bum producers or dehydrators, 
or sucdi later date that a handler may 
request in a notice, filed with the 
Committee at least 30 days prior to July 
31 of the year of accumulation: 

Provided, That (i) such handler has 
made a bona fide effort to dispose of its 
undersized prunes as demonstrated by 
the shipment of at least 65 percent of its 
undersized obligation by May 31; (ii) 
such handler has a sufficient quantity of 
undersized prunes held in storage to 
meet its remaining obligation; and (iii) 
the extension of time requested is not 
later than 60 days beyond the end of the 
(jop year. • • * 

• • • • * 

Dated: December 21,1992. 

Robert C Keeney, 

Deputy Director, Fruit and Vegetable Division. 
IFR Doc, 92-31669 Tiled 12-29-92: 8:45 am] 
MLUNQ COOC 


7 CFR Part 1131 

[Dockat Wo. A(>>271-A32; DA-a2-24] 

Milk In the Central Arizona Marketing 
Area; Hearing on Proposed 
Amendmenta to Tentative Marketing 
Agreement and Order 

AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Notice of public hearing on 
proposed nilemaJdng. 

SUMMARY; This hearing is being held to 
consider proposed changes in the 
Central Arizona marketing order. The 
proposals concern the amendment of 
the order. (1) To include additional 
definitions that apply to a producer- 
handler; (2) To provide that any fluid 
milk producits acquired from a 
producer-handler for distribution by a 
pool plant shall be assigned to Class HI 
use as a receipt at the pcx>l plant, 
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whether or not the milk physically was 
received at the pool plant for accounting 
purposes under the order; and (3) To 
remove the associated producer and 
associated producer milk provisions. 
The hearing was requested by United 
Dairymen of Arizona. Inc., a cooperative 
association of dairy farmers that supply 
milk for the market. 

OATES: The hearing will convene at 9 
a.m.. February 2, 1993. 

ADDRESSES: The hearing will be held at 
the Ramada Inn Metrocenter, 12027 
North 28th Drive. Phoenix, Arizona 
85029 (phone 602/866-7000). 

FOR FURTHER INFORMATION CONTACT: 
Richard A. Glandt, Marketing Specialist. 
USDA/AMS/Dairy Division, Order 
Formulation Branch. Room 2968, South 
Building. P.O. Box 96456, Washington, 
DC 20090-6456. (202) 720-4829. 
SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of sections 556 and 557 of 
title 5 of the United States Code and. 
therefore, is excluded from the 
requirements of Executive Order 12291. 

Notice is hereby given of a public 
hearing to be held at the Ramada Inn 
Metrocenter. 12027 North 28lh Drive. 
Phoenix, Arizona, beginning at 9 a.m., 
on February 2, 1993, with respect to 
proposed amendments to the tentative 
marketing agreement and to the order 
regulating the handling of milk in the 
Central Arizona marketing area. 

The hearing is called pursuant to the 
provisions of the Agricoiltural Marketing 
Agreement Act of 1937, as amended 
(7U.S.C. 601-674), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
part 900). 

The purpose of the hearing is to 
receive evidence with respect to the 
economic and marketing conditions 
vvhich relate to the proposed 
amendments, hereinafter set forth, and 
any appropriate modifications thereof, 
to the tentative marketing agreement 
and to the order. 

The Department of the Agriculture is 
committed to canning out its statutory 
and regulator)' mandates in a manner 
that best serves the public interest. 
Therefore, where legal discretion 
permits, the Department actively seeks 
to promulgate regulations that promote 
economic growth, create jobs, are 
minimally burdensome and are easy for 
the public to understand, use or comply 
with. In short, the Department is 
committed to issuing regulations that 
maximize net benefits to society and 
minimize costs imposed by those 
regulations. This principle is articulated 
in President Bush’s January 28,1992. 


memorandum to agency heads, and in 
Executive Orders 12291 and 12498. The 
Department applies this principle to the 
full extent possible, consistent with law. 

In this regard, the Department 
believes that public input from all 
interested persons can be invaluable to 
ensuring that the final regulatory 
product is minimally burdensome and 
maximally efficient. Therefore, the 
Department specifically seeks comments 
and suggestions from the public 
regarding any less burdensome or more 
efficient alternative that would 
accomplish the purposes described in 
the proposals to be considered at the 
hearing. 

Actions under the Federal milk order 
program are subject to the Regulatory 
Flexibility Act (Pub. L. 96-354). This 
Act seeks to ensure that, within the 
statutory authority of a program, the 
regulatory and information 
requirements are tailored to the size and 
nature of small businesses. For the 
purpose of the Act. a dairy fann is a 
"small business" if it has an annual 
gross revenue of less than $500,000. and 
a dairy products manufacturer is a 
"small business" if it has fewer than 500 
employees. Most parties subject to a 
milk order are considered as a small 
business. Accordingly, interested parties 
are invited to present evidence on the 
probable regulatory and informational 
impact of the hearing proposals on 
small businesses. Also, parties may 
suggest modifications of these proposals 
for the purpose of tailoring their 
applicability to small busines.ses. 

The amendments to the rules 
proposed herein have been reviewed 
under Executive Order 12778. Civil 
lustice Reform. They are not intended to 
have retroactive effect. If adopted, the 
proposed amendments would not 
preempt any state or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
these rules. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
the law and requesting a modification of 
an order or to be exempted from the 
order. A handler is afforded the 
opportunity for a hearing on the 
petition. After a hearing the Secretary 
would rule on the petition. The Act 
provides that the district court of the 
United States in any district in w'hich 
the handler is an inhabitant, or has his 
principal place of business, has 


jurisdiction in equity to review the 
Secretary’s ruling on the petition, 
provided a bill in equity is filed not 
later than 20 days after date of the entry 
of the ruling. 

Interested parties who wish to 
introduce exhibits should provide the 
Presiding Officer at the hearing with 4 
copies of such exhibits for the Official 
Record. Also, it would be helpful if 
additional copies are available for the 
use of other participants at the hearing. 

List of Subjects in 7 CFR Part 1131 

Milk marketing orders. 

The authority citation for 7 CFR part 
1131 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C 601-674. 

The proposed amendments, as set 
forth below, have not received the 
approval of the Secretary of Agriculture. 
Proposed by The United Dairymen of 
Arizona: Proposal No. 1: 

§1131.10 Producer-Handler. 

Add a new paragraph (a)(2) in 
§ 1131.10 to read as follows: Carries his 
entire reserve supply in his own herd’s 
production as determined by the Market 
Administrator by: 

(2)(i) Comparing weekly volumes sold 
to accounts serviced by the producer- 
handler and by other handlers under 
this or any other Federal milk order; 

(ii) Determining whether the 
producer-handler shares a common 
acc:ount with any handler under this or 
any other Federal milk order with the 
same milk product in tlie same size 
container. 

(iii) Determining w'hether the 
producer-handler packages milk in the 
same label as another handler under this 
or any other Federal milk order; 

(iv) Determining that the producer- 
handler’s pro rata share of Class I route 
dispositions in the marketing area 
during the flush farm production 
months (March. April. May) are 
substantially the same as during the 
short farm production months duly. 
August. September); and 

(v) Receiving fluid milk from any 
source in excess of 5,000 pounds or five 
percent of its Class 1 sales during the 
month, whichever is less. 

(vi) Any other method w'hich 
indicates the producer-handler is not 
producing his owm reserve supply. If the 
producer-handler fails to meet any of 
the standards set forth in paragraph 
(a)(2) (i) through (v) of this section, it 
must meet such standards for twelve 
ensuing contributing months to again 
qualify as a producer-handler. 

Redesignate paragraph (a)(2) in 
§1131.10 as paragraph (a)(3). 
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Redesignate paragraph (a)(3) in 
§ 1131.10 as paragraph (a)(4). 

§ 1131.44 General classification ruiea. 

Revise § 131.44(a)(7)(iv) to read as 
follows: Receipts of fluid milk products 
received or acquired for distribution 
from a producer-handler as defined 
under this or any other Federal milk 
order; 

Proposal No. 2: 

§§1131.21,1131.22, and 1131J» 

[Removed] 

Remove §§ 1131.21,1131.22, and 
1131.33. 

§§1131.42,1131.61,1131.62,1131.72, 
1131.77, and 1131.85 [Amended] 

Remove language from § 1131.72(b) 
relating to payments to an ^'associated 
producer” and make such conforming 
changes to § § 1131.42(d)(2)(vi). 
1131.62(b), H31.61(e)(2), 1131.77, and 
1131.85(b), as necessary to eliminate 
provisions relating to an “associated ' 
producer,” 

Proposed by Heartland Dairy: 

Proposal No. 3; 

§1131.10 Producer-Handlef. 

Amend § 131.10 by revising paragraph 
(a)(l)(ii) to read as follows: 

(ii) Fluid milk products obtained by 
transfer from pool plants or other order 
plants in an amount not to exceed 5 
percent of his total fluid milk product 
disposition for the month or 5,000 
pounds, whichever is less, provided that 
during each 30 day period commencing 
on June 15 and continuing through 
October 12 of each calender year, the 
foregoing limitation shall not apply and 
a producer-handler shall be entitl^ to 
obtain by transfer from poo! plants and 
other sources an amount not to exceed 
25 percent of his average monthly Class 
I milk disposition for the preceding nine 
month period; 

Proposed by Dairy Division, 
Agricultural Marketing Service Proposal 
No. 4: 

Make such changes as may be 
necessary to make the entire marketing 
ogreement and tiie order conform with 
any amendments thereto that may result 
from this hearing. 

Copies of this notice of hearing and 
the order may be procured from the 
Marketing Administrator, W. Joe 
Albright, USDA-AMS-Dairy Division, 
Suite 230, 5501 N. 19th Avenue, 
Phoenix, AZ 85015, or from the Hearing 
Clerk, room 1083, South Building, 
United States Department of 
Agriculture, Washington, DC 20250, or 
may be inspected there. 

Copies of the transcript of testimony 
taken at the hearing will not be available 


for distribution through the Hearing 
Clerk's Office. If you wish to purchase 
a copy, arrangements may be made with 
the reporter at the hearing. 

From the time that a hearing notice is 
issued and until the issuance of a final 
decision in a proceeding. Department 
employees involved in decisional 
process are prohibited from discussing 
the merits of the hearing issues on an ex 
parte basis with any person having an 
interest in the proceeding. For this 
particular proceeding, the prohibition 
applies to employees in the following 
organizational units: 

Office of the Secretary of Agriculture 
Office of the Administrator, Agricultural 
Marketing Service 
Office of the General Counsel 
Dairy Division. Agricultural Marketing 
Service (Washington office only) 
Office of the Market Administrator, 
Centra] Arizona Marketing Area 
Procedural matters are not subject to 
the above prohibition and may be 
discussed at any time. 

Dated: December 21,1992. 

Kenneth C Clayton,. 

Acting Administrator. 

IFR Doc. 92-31668 Filed 12-29-92; 8 45 an>J 
BIUJNG COOC 

Fanners Home Administration 

7 CFR Part 1944 
RIN 057S-AB36 

Section 502 Rural Housing Loan 
Policies, Procedures and 
Authorizations 

AGENCY: Farmers Home Administration. 
USDA. 

ACTION: Proposed rule. 

SUMMARY: The Farmers Home 
Administration (FmHA) proposes to 
amend its regulations to clarify that the 
appraisal fee will be included in the 
loan as an authorized loan purpose and 
to authorize a rural housing loan to 
exceed the market value of the security 
by the appraisal fee. The intended effect 
is to provide timely processing of home 
ownership loans for low- and very low- 
income families. 

OATES: Comments must be received on 
or before March 1.1993. 

ADDRESSES: Submit written comments 
in duplicate to the Office of the Chief 
Regulations Analysis and Control 
Branch, Farmers Home Administration, 
U.S. Department of Agriculture, room 
6348, South Agriculture Building, 
Washington, E)C 20250. All written 
comments made pursuant to this notice 
will be available for public inspection 
during regular work hours at the above 
address. 


FOR FURTHER INFORMATION CONTACT; Ray 
McCracken, Senior Loan Specialist, 
Farmers Home Administration, USDA, 
room 5334-S, South Agriculture 
Building, 14th and Independence 
Avenue, SW., Washington, DC 20250, 
Telephone (202) 720-1474. 

SUPPLEMENTARY INFORMATION: 
Classification 

This proposed action has been 
reviewed under USDA procedures 
established in Departmental Regulation 
1512-1 which implements Executive 
Order 12291, and has been determined 
to be nonmajor because there Is no 
substantial change from practices under 
existing rules that would have an 
annual effect on the economy of $100 
million or more. There is no major 
increase in cost or prices for consumers: 
individual industries. Federal, State, or 
local government agencies; or 
geographical regions. Furthermore, there 
are no significant adverse effects on 
competition, employment, productivity, 
innovation, or in the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

Discussion 

Prudent lending practices dictate that 
appraisers should produce an objective 
opinion about the market value of a 
property. This objectivity may be 
compromised if the appraiser is 
involved in deciding to extend credit 
that is secured by such property. Under 
Title XI of the Financial Institutions 
Reform, Recovery, and Enforcement Act 
of 1989, it is intended that appraisals 
conform to the Uniform Standards of 
Professional Appraisal Practice (USPAP) 
as promulgated by the Appraisal 
Standards Board of the Appraisal 
Foundation. These appraisal standards 
will be mandatory Dumber 31.1992. 
The Executive Office of The President, 
Office of Management and Budget 
(0MB), directed credit Agencies through 
OMB Circular A-129 to comply with 
USPAP. Under the Conduct Section of 
the Ethics Provision of USPAP, the 
appraiser must perform appraisal 
assignments with objectivity, 
independence, and without 
accommodation of personal interests. 

In order for FmHA to institute an 
appraisal process that institutes prudent 
lending practices and complies with the 
conduct provisions of USPAP, it must 
separate the duties of the appraiser and 
loan approval official. FmHA has 
instituted an appraisal process that does 
this and it Is in the public interest that 
this process continues to ensure that the 
security value of a property is 
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determined independent of the 
applicant's eligibility to purchase the 
property. However, the Agency can not 
continue this process without additional 
resources. By instituting a fee for 
appraisal services that will be included 
in the loan, FmHA will receive the 
resources to continue its appraisal 
process and be in compliance with the 
conduct provision of USPAP by 
December 31,1992. To minimize the 
impact on the public of an appraisal fee. 
the Agency has authorized the loan to 
exceed the security value by the amount 
of the appraisal fee. 

Section 510 of the Housing Act of 
1949 requires that fee appraisers be used 
in any county or district office where 
loan applications can not be 
expeditiously processed and to include 
the cost of the appraisal services in the 
loan or grant. By including the fee in the 
loan, when necessar)% and amortizing 
the loan over 33 to 38 years the 
borrower's payment for this cost will be 
negligible and repayment ability should 
not be affected. 

Regulatory Flexibility Act 

La Verne Ausman, Administrator of 
Farmers Home Administration, has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small entities 
because the regulatory changes affect 
FmHA processing of Section 502 loans 
and individual applicant eligibility for 
the program. 

Environmental Impact Statement 

This document has been reviewed in 
accordance with 7 CFR part 1940, 
subpart G, "Environmental Program." It 
is the determination of FmHA diat this 
proposed action does not constitute a 
major Federal Action significantly 
affecting the quality of the human 
environment, and in accordance with 
the National Environmental Policy Act 
of 1969, Public Law 91-190, an 
Environmental Impact Statement is not 
required. 

Civil Justice Reform 

This document has been review^ed in 
accordance with Executive Order (EO) 
12778. It is the determination of FmHA 
that this action does not unduly burden 
the Federal Court Systems in that it 
meets all applicable standards provided 
in Section 2 of the EO. 

Programs Affected 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
10.410, Low-Income Housing Loiins. 


Intergovernmental Consultation 

For the reason set forth in the final 
rule and related Notice to 7 CFR part 
3015, subpart V, 48 FR 29115, June 24. 
1983, this program/activity is excluded 
from the scope of Executive Order 
12372 which requires intergovernmental 
consultation with State and local 
officials. 

Regulatory Reform: Less Burdensome 
or More Efficient Alternatives 

The Department of Agriculture is 
committed to carrying out its statutory 
and regulatory mandates in a manner 
that best serves the public interest. 
Therefore, where legal discretion 
permits, the Department actively seeks 
to promulgate regulations that promote 
economic growth, create jobs, are 
minimally burdensome and are easy for 
the public to understand, use or comply 
with. In short, the Department is 
committed to issuing regulations that 
maximize net benefits to society and 
minimize costs imposed by those 
regulations. This principle is articulated 
in President Bush's January 28.1992, 
memorandum to agency heads, and in 
Executive Orders 12291 and 12498. The 
Department applies this principle to the 
full extent possible, consistent writh law. 

The Department has developed and 
reviewed this regulatory proposal in 
accordance with these principles. 
Nonetheless, the Department believes 
that public input from all interested 
persons can be invaluable to ensuring 
that the final regulatory product is 
minimally burdensome and maximally 
efficient. Therefore, the Department 
specifically seeks comments and 
suggestions from the public regarding 
any less burdensome or more efficient 
alternative that would accomplish the 
purposes described in the proposal. 
Comments suggesting less burdensome 
or more efficient alternatives should be 
addressed to the agency as provided in 
this Notice. 

List of Subjects in 7 CFR Part 1944 

Home improvement. Loan programs— 
Housing and community development. 
Low and moderate income housing— 
Rental, Mobile homes, Mortgages. Rural 
housing. Subsidies. 

Therefore, chapter XVin. title 7, Code 
of Federal Regulations is proposed to be 
amended as follows: 

PART 1944—HOUSING 

1. The authority citation for part 1944 
continues to read as follows: 

Authority: 7 U.S.C. 1989; 42 U.S.C 1480; 

5 U.S.C. 301; 7 CFR 2.23 and 7 CFR 2.70. 


Subpert A—Section 502 Rural Housing 
Loan Policies, Procedures, and 
Authorizations 

2. Section 1944.3 is amended by 
revising paragraphs fb)(9) and (b)(14) to 
read as follows: 

§1944.3 Loan purposes. 

(bl* • • 

(9) Pay incidental expenses such as 
fees for tax monitoring service, legal, 
title clearance. loan closing, 
architectural, appraisal, surveying, 
environmental, and other technical 
services and incidental expenses 
authorized in Exhibit F of this subpart. 

• • • • « 

(14) Provide living area for all 
mem^rs of the applicant's household, 
including "extended family" as 
provided in § 1944.16(b). 

3. Section 1944.17 is amended by 
revising the introductory text of 
paragraph (a) to read as follows: 

§ 1944.17 Maximum loan amounts. 

(a) An RH loan to buy or build a 
dwelling may be made up to the market 
value of the security plus an appraisal 
fee less the unpaid principal loanee 
and past-due interest of any other liens 
against the security property for: 

* « * • • 

Daled: November 9.1992. 

La Verne Ausman, 

Administrator, Farmers Home 
Administration. 

[FR Doc, 92-31673 Filed 12-29-92: 8;45 am) 
BiUJNG CODE S4t(Mr7<« 


COMMODITY FUTURES TRADING 
COMMISSION 

17CFR Parti 

Contemporaneous Written Records of 
Orders Placed With Contract Market 
Members by Other Members Present 
on the Floor 

AGENCY: Commodity Futures Trading 
Ck)mmission. 

ACTION: Proposed Rule Amendment. 

SUMMARY: The Clommodity Futures 
Trading Ck)mmission (“(Commission") is 
proposing amendments to Commission 
Regulation 1.35 which would 
implement the statutory directive set 
forth in Section 203 of the Futures 
Trading Practices Act of 1992 ("Futures 
Trading Act") by requiring that "a 
contemporaneous written record be 
made, as practicable, of all orders for 
execution on floor or subject to the rules 
of each contract market placed by a 
member of the contract market who is 
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present on the floor at the time such 
order is placed.**' The amendments 
generally would require that orders 
placed with a contract market member 
by another member present on the floor 
(*‘Cn-3 orders**),* be recorded on order 
tickets in the same manner as is 
currently required for customer orders, 
or, alternatively, by both the member 
initiating a Cn-3 order and the member 
receiving such order for execution 
recording certain information on their 
trading cards or other records reflecting 
the placement of the order and its 
execution, respectively. The 
Commission also is proposing to exempt 
certain CTI-3 spread transactions from 
the contemporaneous written record 
requirement. 

DATES: Comments on the proposed 
amendments to Regulation 1.35 must be 
received on or before January 29.1993. 
ADDRESSES: Comments on the proposed 
rule amendments should be sent to: 
Community Futures Trading 
Commission, 2033 K Street, NW., 
Washington, DC 20581, Attention: 
Secretariat. 

FOR FURTHER INFORMATION CONTACT: 
Lloyd F. Bernard. Attorney-Advisor, 
Division of Trading and Markets, 
Commodity Futures Trading 
Commission. 2033 K Street. NW., 
Washington. DC 20581. Telephone (202) 
254-8955. 

SUPPLEMENTARY INFORMATK)N: 

1. Introduction 

On February 7,1989. in response to 
concerns raised by the joint Department 
of Justice and Commission investigation 
into trade practice abuses at the Chicago 
exchanges, the Commission's Division 
of Trading and Markets ("Division**) 
requested by letter that all exchanges 
examine a variety of trade practice 
issues for possible improvements in 
relevant self-regulatory controls.* 
Included among these issues was the 
exchanges* requirements for handling 
and generating an audit trail for orders 
received from other members present on 
the floor, also known as "oral orders** or 
‘‘customer type indicator (CTI)-3 


’ Futures Trading Practices Act of 1992, Pub, L 
No. 102-S46. 203.106 Stat. 3590 (1962). 

^ These member'to-member orders are classiOed 
under Commission Regulation 1.35(e) as customer 
type indicator three ('Tm-3'*) orders. Regulation 
1.35(e) requires each contract market to maintain a 
single record (or each futures or option trade 
including, among other things, symbols indicating 
for whom an order is executed. The paragraph 
directs that Cn-3 be used to show UmI the i;>erson 
executing the trade was trading for another member 
present on the exchange floor, or an account 
controlled by such othw member. 

^ Letter from Andrea M. Corcoran. Director of the 
Division, to the president of each exchange 
(February 7,1969). 


orders.** These orders are transmitted 
verbally or are handsignalled to contract 
market members from other members 
present on the floor, may be for the 
accoimt of the member placing the order 
or for an account imder his control, and 
are not recorded pre-execution on 
written records. Based on the 
Commission*s dialogue with the 
exchanges, the Commission ultimately 
recommended to the Senate Committee 
on Agriculture, Nutrition and Forestry 
("Committee*’) that Cm-3 orders be 
addressed in the Commission's 
reauthorization legislation.'* (Congress 
responded favorably in enacting section 
203 of the Futures Trading Act. which 
directs the Commission to promulgate 
regulations governing oral orders as 
described in the Commission's 
proposals and in detail below. 

Commission Regulation 1.35(a)(2) 
retires that a written record (order 
ticket) be prepared by a contract market 
member who receives a customer or 
option customer’s order on the floor 
other than in the form of a written 
record.® However, Regulation 1.35(a)(3) 
exempts CTI-3 orders from this 
requirement provided that the member 
receiving ana executing the order notes. 


* On March 9,1989, the Honorable Patrick ). 
Leahy. Chairman of the Committee, asked the 
Commission to comment on various proposals 
designed to tighten oversight of floor trading. One 
of these proposals pertained to the treatment of oral 
orders on the floor. In response to the Senator's 
proposal, the Commission, by letter dated April 25. 
1989. recommended that the Commission undertake 
rulemaking amending Commission Regulation 1.35 
as it pertains to oral orders to improve monitoring 
or to limit such orders. 

On January 14.1991, Senator Leahy introduced 
the commission's reauthorization legislation S. 207 
which, among other things, incorporated the 
commission's proposals regarding oral orders. 137 
CO^ Rec. S905 (daily ed. Jan. 14,1991). The 
legislation provided that "(t)he Commission shall 
adopt rules requiring that a contemporaneous 
written record be made, as practicable, of all orders 
for execution on the floor or subject to the rules of 
each contract market placed by a member of the 
contract market who is present on the floor at the 
time such order is plac^.** S. Rep. No. 22,102d 
Cong., lit Sess. 68 (1991). The C^^mittee reported 
favorably on the legislation on March 12.1991. 
stating that the provision was intended to require 
that a contemporaneous written record be made for 
all "member-for-member orders" for execution on 
the floor. Id. at 14. The legislation passed through 
conference without change to the language 
regarding oral orders. 136 (}ong. Rec. H10915. 
H10918 (daily ed. Oct 2.1992). 

^ Under Commission Regulation 1.35(a)(2). a 
member receiving a customer order which is not in 
the form of a written record including account 
identification, order number and the date and time 
to the nearest minute, such order was transmitted 
or received on the floor of such contract market, 
shall immediately upon receipt of the order prepare 
a written record of such order in non-erasable ink, 
including the account identification and order 
number and shall record on the order by time^stamp 
or other timing device, the date and time to the 
nearest minute that the order is received on the 
floor. 


in addition to essential execution 
information [e.g., contract, quantity and 
price), the time of execution on his 
trading card or other record 
immediately upon execution of the 
order. The absence of the pre-execution 
written record requirement for ([TTI-S 
orders enables a member trading in one 
pit to have a trade executed for himself, 
or for an account over which he has 
control, in another pit, without 
physically leaving the area in which he 
is trading. 

In reviewing exchange audit trail 
systems, the Division had found an 
unacceptable level of compliance with 
the requirement that the execution time 
for Crn-3 orders be recorded by the 
member executing the order. Where a 
member executing a CTI-3 order fails to 
record the time, there would be no 
timing data, other than the bracket, to 
reflect either order entw or execution. 
Without such audit trail data, the 
potential exists, for example, that CTI- 
3 orders may be executed ahead of time- 
stamped customer orders. Thus, the 
proposed amendments are intended to 
increase minimum recordkeeping 
standards for Cm-3 orders. The 
resulting data would assist exchange 
compliance staffs and the Commission 
in monitoring CTI-3 orders for their use 
in potential trading violations. 

Since October 1989, the Division has 
maintained a dialogue with the 
exchanges to encouraee their voluntary 
implementation of enhanced audit trail 
rules governing (711-3 orders. The 
Division did so based on the need to 
address identifled self-regulatory 
deflciencies and the expectation of new 
statutory requirements. In response to 
the urging of the Division, almost all of 
the exchanges voluntarily have 
implemented such rules.® 

II. Overview of Proposed Amendments 

A. Contemporaneous Written Records 

Section 203 of the Futures Trading 
Act requires that the Commission issue 

* See, Amex Commodities Corporation (" A(X") 
Rule 621, Chicago Board of Trade ("CBT'3 and 
MidAmerica Commodity Exchange ("MIDAM") 
Rules 332.99, Chicago Mercantile Exchange 
("CM£") Rule 536,0)ffee. Sugar k Cocoa Exchange. 
Inc ("C^") Rule 1.12(cKl). Conunodity Exchange. 
Inc. ("CX)M^") Rule 4.81, Kansas City Board of 
Trade ("KCBT') Rule 1114.01. Minneapolis Grain 
Exchange ("MGE") Rule 756.00, New York Cotton 

Exchange ("NYCE") Rule 5.10(b), New York 
Mercantile Exchange ("NYMEX") Rule 6.16(C) and 
Philadelphia Board of Trade. Inc. ("PBT") Rule 325. 
These exchange rules are described in greater detail 
below. The New York Futures Exchange. Inc. 
("NYFE") has not amended its rule for the 
recording of orders because, as represented by 
NYFE. the volume of such trades at NYFE is 
extremely small (approximately 0.1 percent of 
trading volume). NYFE further asserts that it has an 
effective Cni-3 surveillance program to monitor the 
small number of such trades. 
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regulations to establish new minimum 
recordkeeping standards for CTT-S 
orders on all exchanges. Specifically, 
section 203 amends section 4c of the 
Commodity Exchange Act (**Act**) (7 
U.S.C 6c) by adding a new subsection 
(g) which directs the Commissicm to 
*^adopt rules requiring that a 
contemporaneous written record be 
made, as practicable, of all orders for 
execution on the floor or subject to the 
rules of each contract market placed by 
a member of the contract market who is 
present on the floor at the time such 
order is placed.** ^ 

In compliance with the mandate for a 
contemporaneous written record of CTI- 
3 orders, the proposed amendments 
generally would require that Cn~3 
orders be recorded either on order 
tickets or trading cards. The order ticket 
would be prepared in the same manner 
as is currently required for customer 
orders under Commission Regulation 
1.35(a)(2).® The proposed amendments 
would allow the order ticket to be 
prepared by either the member initiating 
the Crn-3 order (''initiating member") 
or the member receiving and executing 
the order ("executing member"),® The 
order ticket would be prepared in non- 
erasable ink and would include the 
account identification and order 
number. In addition, the date and entry 
time of the order must be time-stamped 
on the order ticket. The amendments 
also would require the executing 
member to have the order ticket time- 
stamped to the nearest minute when the 
report of the order's execution is made, 
as is currently required for customer 
order's under Commission Regulation 
1.35(a)(4). 

Alternatively, the proposed 
amendments provide that the required 
contemporaneous written record for 
CTI-3 orders may appear on separate 
trading cards or other records. Under 
this procedure, the initiating member 


' Futures Trading Practices Act of 1992, Pub. L 
No. 102-546. section 203.106 Stat. 3590 (1092). 

” A customer-type order ticket wbs acknowledged 
specifically by Coogreas Id ba an appropriate form 
of **caiitamporaneoiit written reco^** laritbin the 
meaning oT the statnla. In this connection, the 
conference report on the Puturaa Trading Act 
spacifiaa that **if a %rrttten order is prep^ed as 
required for customers under Commis^on 
rogulalkms. then that record would satis^ the 
roquirements** for a contemporanaous written 
record of CTK-3 orders. H.R. Conf. Rep. No. 978. 
102d Cong.. 2d Soss. 54 (1992). 

* As indicated below, most eocckange CTT-S rules 
state that the executing member must prepare the 
order ticket. H o srerer. In some instances, the 
initiating member may direct that the order ticket 
be prepwed and time-stamped at his or his clearing 
nrm‘8 desk. By providing that the written record 
may be prepared by eithm the executing member or 
the initialing member, the proposed aroandmenls 
would accommodate existing exchange rules and 
trading procedures. 


would record on his sequentially- 
numbered trading card information 
reflecting the orders* terms and the time 
of placemcmt to the nearest minute. The 
executing members would record on his 
trading card or other record the terms of 
execution, the time of execution to the 
nearest minute and other trading card 
recordkeeping requirements in 
accordance with the provisions of 
Commission Regulation 1.35(d).^® The 
proposed amendments also would 
require that the executing member 
return his trading card or record on 
which the execution of the trade is 
recorded to the initiating member. The 
initiating member then would be 
required to submit both his own trading 
card and the record he receives from tli^ 
executing member together to contract 
market personnel or to his clearing 
member.*' 

The proposed amendments also 
would authorize exchanges to adopt 
rules providing for an alternative to the 
order ticket or trading card method of 
generating contemporaneous written 
records for CTl-3 orders. Any rules 
promulgated under this authority must 
be submitted to the Commission 
pursuant to section 5a(12) of the Act 
and Regulation 1.41. The proposed 
amendments set forth minimum 
standards required to be met by any 
alternative contemporaneous written 
records. Under the proposed 
amendments, it would be essential that 
any contemporaneous written record 
reflect the terms of the order and 
include reliable timing data sufficient to 
permit the complete and effective 
reconstruction of the time and sequence 
of CTl-3 order executions. 

The contemporaneous %vritten record, 
in either order ticket or trading card 
form or pursuant to other exchange rule 
in accordance with the proposed 
amendments, is intend^ to establish an 
accurate record of the time that a dl- 
3 order is entered and executed. If 
placed on an order ticket, the time of 


'<*Brt«fly. RegnUUon 1.3S<d) states, among olhar 
things, that a mambar’s trading card or racord shall 
show tha mamber's nama. claaring mamhars’s 
naaia, transaction date and lima, quantity, 
comasodity. price, month, opposite broker or trader 
and opposite claaring mamtw. Trades must ba 
record^ in noo-arasable ink. on consecutive Unae 
of numerically sequenced trading cards. 

** The trading c^ or record used by the 
executing member lo record the trade exacultoa and 
timing informatioa may be a non-sequeocad trading 
card or record used lo record (lashed orders, 
indudxng Cn-3 orders. This record urouid denote 
the lima of axacution and would ba submitted lo 
clearing together urith an initiating member's 
seaueocad trading card indicating the time the 
order was placed. By esiahlishing verifiable 
placement and escecutioo tiraas and other order 
informalioa, the documents coUactively would 
furnish the critical audit trail data necessary for 
complete and effective trade reconstruction. 


placement end the time of report of 
execution would be time-stamped. 
Alternatively, if trading cards are used, 
the time of placement and the time of 
execution would be manually recorded 
on them.*® These timing data are critical 
audit trail components for trade 
reconstruction purposes to detect trade 
practice abuses. 

B. Exception for Spread Transactions 

Section 203 of the Futures Trading 
Act directs the Commission to adopt 
rules requiring that contemporaneous 
written records be made, "as 
practicable," of CTl-S orders. In light of 
this statutory flexibility, and in 
consideration of existing trading 
practices at some exchanges, the 
proposed amendments would provide a 
limited exception from the above 
requirements for certain spread 
transactions. A contemporaneous 
written record would not be required 
where the CTI-3 order is for a portion 
of an inter-commodity *® or futures/ 
option spread which cannot be executed 
in a single transaction at a differential, 
where the initiating member personally 
executes one or more legs of the spread. 
For the CTI-3 component of such 
trades, the propos^ amendments 
would maintain the current Commission 
requirement that the executing member 
immediately upon the execution of the 
order, record on his trading card or 
other record the terms of the execution 
including the time of execution to the 
nearest minute.*® 

This spread exception is provided so 
as not to unreasonably buraen members 


^ As prevfotisly noted, the Division had fotmd an 
unacceptebla laval of compllanca with tha curroot 
requiremant that the axscuting member record Che 
execution time of a CTI-S order. *rke Division 
anticlpales that the proposed amendments would 
enhance tha level of compliance because initiating 
members would be requl^ to prepare, 
independently of axecutina members, a %vritlan 
record which would include the placement time foi 
the Cn-3 order, and both records would be 
required to be submitted together to clearing. These 
dual records wonld make t^ing violations more 
easily detectable and thereby %v<^d reduce the 
potential for the executing member to use that CTI- 
3 order for illegal purpoaea. The foct that an 
executing mamber would receive a CIVS order 
from an initialing member %vho was required to 
document the order, should serve as an incentive 
to the executing member lo fuinU hb recordkeeping 
responstbilitiea. In an ongoing inveetigation 
invobriag tradsng on the Chicago Board of*T>ade, 
Divisloa of Eaforcemenl staff k^e noted hequeol 
failures by brokers lo mammlly record trade times 
for CTI-3 trades as required by existing rales. In 
part these faihires appear to stem from the fact that 
CTV3 orders on tha exchange are often routed 
through darks, who do not provide hiU infbrmatk>o 
about the source of tha order to the executing 
mambar. 

An inter-commodity spr ead, as used hare and 
in the proposed amendmaots. refers to a spread 
cooalsting of one or more legs in each of two or 
more oconomically-ieUled rnmmoditiee 

Commission Regulation 1.35(aXH 
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into inter-commodity or futures/ 
option spreads by having them prepare 
a written record for the 0X1-3 order 
while executing a leg of the spread and 
signalling or verbally transmitting the 
order for another leg. An initiating 
member who participates in such 
spreads incurs a risk of adverse price 
movement during the time transpiring 
before ail legs are executed. Therefore, 
the Commission believes that imposing 
additional recordkeeping requirements 
on the initiating member for these types 
of spread transactions may unduly 
impair the member’s ability to fulfill the 
intended spread trade at the desired 
price. Accordingly, the proposed 
exception is intended to preserve 
market efficiency and liquidity. 

The proposed exception would apply 
only to inter-commodity or futures/ 
option spreads which cannot be 
executed in a single transaction at a 
differential. All other spread 
transactions would require the 
preparation of a contemporaneous 
written record pursuant to other 
provisions of the proposed 
amendments. Such other spreads would 
include all intra-commodity spreads,'® 
those inter-market spreads and 
futures/option spreads for which an 
exchange has established a designated 
area for the simultaneous execution of 
both legs, and spreads where the 
initiating member does not participate 
in the execution of either leg of the 
spread. Although the exception is 
intended to be permissive, those 
exchange rules providing for a spread 
exception may do so only in a manner 
that is not inconsistent with the terms 
of the exception as provided in the 
proposed amendments. 

Inter-commodity and futures/option 
spreads generally are time sensitive 
market transactions. If a trader chooses 
to spread two months of the same 
commodity (intra-commodity spread), 
there usually is a specific place in the 
pit where a market exists so that he may 
execute both sides of the spread at a 
price differential in a single transaction. 
Alternatively, the trader can execute 
each side of the spread separately. This 
is not the case, however, for most inter¬ 
commodity or futures/option spreads. 
Members trading these spreads can do 
.so either (i) by travelling to both pits 
and executing the legs separately, 
making true spread execution unlikely 


'’'An inlra-commodily spread consists of a long 
position in one contract month taken against a short 
position in another contract month of the same 
commodity on the same exchange. 

As used here, an inler-markel spread is a long 
position on one exchange and a short position on 
another exchange in the same or a related 
commodity. 


since contemporaneous or prompt 
execution would be difficult, or (ii) at 
about the same time executing a leg in 
one pit and transmitting orally or 
through hand signals an order to 
another pit so that the spread may be 
executed promptly at the most 
advantageous price. Requiring a member 
to prepare a written record for one leg 
of a spread while executing another leg 
could delay execution of both legs, 
making it more difficult to execute the 
spread for the intended quantity at the 
desired price. 

By excepting the initiating member 
from the contemporaneous written 
record requirement for CTI-3 legs of an 
inter-commodity or futures/option 
spread where the initiating member 
executes one or more legs and all legs 
are executed promptly, the amendments 
would permit the initiating member to 
effectively execute such transactions 
although remaining in his primary pit. 

III. Current Exchange Rules Addressing 
CTI-3 Orders 

As previously stated, almost all 
exchanges voluntarily have 
implemented rules reouiring some type 
of written order recora for CTI-3 orders. 
Although many exchange rules recite 
similar provisions, the rules vary based 
on: (i) The type of written record 
required (order ticket or trading card); 

(ii) the party responsible for preparing 
the record (initiating member or 
executing member); (iii) the time that 
such records must be prepared (upon 
placement or receipt of the order or 
prior to execution of the order); and (iv) 
the exception, if any, provided for 
spread transactions. 

The exchanges requiring the 
preparation of an order ticket for CTl- 
3 orders are the ACC, CSC. KCBT, MGE, 
NYCE, NYMEX and the PBT. Those 
exchanges allowing for the order and its 
execution to be recorded on trading 
cards or order tickets include CXIMEX, 
CME, CBT and MIDAM. Spread 
exceptions are contained in the COMEX, 
KCBT. NYMEX. CME, CBT and MIDAM 
niles. 

Among the exchanges requiring the 
preparation of an order ticket, the ACC, 
CSC, MGE and NYMEX rules require 
that the executing member, immediately 
upon receipt of a Cm-3 order, prepare 
a written record of the order.The rules 


’»See ACX; Rule 621. CSC RiUe 1.12(c)(1). MCE 
Rule 756.00 and NYMEX Rule 6.18(C). ACC Rule 
621 does not mention CTI-3 orders speciHcally, 
)iowever. the rule states that it applies to "every 
order * * * which is not in the form of a written 
record * * •."In addition, as previously stated, 
although these rules require the executing member 
to prepare the order ticket, in practice at many 
exchanges the ticket is prepar^ at the initiating 
member’s direction. 


at the ACC, CSC and MGE each require 
that the written record include the 
account identification and order number 
and that the date and time to the nearest 
minute that the order is received on the 
floor be time-stamped on the order 
ticket. The NYMEX rule requires the 
executing member to number or identify 
the order ticket by symbol, time-stamp 
the order ticket both upon receipt and 
upon execution and note the initiating 
member's alphabetical code. 

KCBT Rule 1114.01 and mCE Rule 
5.10(b)(4) also require the preparation of 
an order ticket for (1X1-3 orders. These 
exchange rules require that the 
executing member, prior to executing 
the CXI-3 order, have in his possession 
or prepare an order ticket. Under these 
rules the initiating member or the 
executing member can prepare the order 
ticket. Also, these rules permit the order 
ticket to be prepared "prior to 
execution," rather than "immediately 
upon receipt," as provided in the 
proposed amendments. The order ticket 
will have the standard customer order 
ticket information as described above. 

COMEX Rule 4.81(c) and PBT Rule 
325(c) place the responsibility for 
preparing an order ticket on the 
initiating member. At CXDMEX, the order 
ticket must record the terms of the order 
and reflect, by time-stamp, the time the 
order was placed. The COMEX rule 
alternatively allows the initiating 
member to record the time of placement 
on his trading card in instances where 
an order ticket is not prepared. In this 
case, the executing member would 
record the execution on his trading card. 
PBT’s rule states that the initiating 
member shall prepare an order ticket 
indicating the commodity, quantity, 
month and. as applicable, put or call 
and strike price at the time he places the 
order. w, 

CBT and MIDAM Rule 332.09 and 
CME Rule 536 require that the initiating 
member record the order and time of 
placement, to the nearest minute, on his 
trading card, in sequence with other 
trading cards used by the member,'® the 
executing member must record the 
execution time to the nearest minute on 
a trading card or other record and return 
the record to the initiating member 
following execution of the trade.'® The 


Al each of these exchanges. CTI-3 orders also 
may be recorded on order tickets. However, trading 
cards are predominantly used because most of the 
Cm-3 orders at these exchanges are transmitted 
verbally or by handsignals. 

At the CME. the execution infonnation is not 
recorded on the executing member's sequentially- 
numbered trading card, which generally is only 
used to record his personal trades. At the CBT and 
MIDAM. the execution infonnation may be (but is 

Cootinu«d 
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initiating member then must submit 
both documents. i.e.. his sequenced 
trading card reflecting time of 
placement and the record on which the 
executing member recorded the time of 
execution, to his clearing member. CME 
Rule 536 speciOcally reouires that the 
documents be submitted together. CBT 
and MIDAM rules only require that both 
documents be submitted to clearing. 

An exception from the written record 
requirement for certain spread 
transactions currently is authorized by 
rule at CX)MEX, KCBT. NYMEX. C3^, 
CBT and MIDAM. CXIMEX exempts 
inter-commodity and futures/option 
spreads from its order ticket/trading 
card requirements for the initiating 
member, although the executing 
member would continue to be 
responsible for recording the trade 
execution time on his trading card. At 
KCBT and NYMEX, the exception is for 
orders that are executable as part of 
intenmarket spreads*® or options offset 
transactions. At the CME, CBT and 
MIDAM, the initiating member would 
not have to record the order and time of 
placement to the nearest minute on his 
trading card for option/fiitures 
combinations and other spread trades.*' 
Under these three exchanges* rules the 
executing member must still record the 
order and time of execution on a trading 
card upon execution, and return that 
card to the initiating member. Each of 
the six exchanges providing for a spread 
exception does so only where the 
initiating member participates in the 
execution of at least one leg of the 
spread.** 


not required to be) recorded on tbe executing 
membtf *1 sequenbally-nnmbered trading aid. 

^KCBJ and KYMKX have repreeented to 
Division staff that "intermarket** as used In KCBT 
Rule 1114.01 and NYMEX Rule 6.18 has (he same 
meaning as '*ioter-€ommodity^ as defined 
previously In reference to the proposed 
amendments. 

Although the inclusion of the phrase "other 
spread trades** appears to contemplate a broader 
range of spread tr^as than merely inter-commodity 
spreads, ail three exchanges have indicated that 
they exempt only inter-coaunodity spreads and 
futures/option spreads which cannot be executed at 
a differentia]. 

“COMEX Notice 92-14 advises that the initiating 
member Is excused from making a time of 
placement record if the order involves a leg of a 
futures/option or interoommodity spread and the 
initialing member executes the other leg. KCBT and 
NYMEX have represented to Division staff that such 
initiating membOT participation is required for the 
exception. CME Special Executive Report S-2259 
requires the additionai documcnlation reflecting 
time of order placement when a member initiates 
a verbal order Cor both aides of a spread trada CBT 
Clarificatioii Notice dated November 20. 1991 
advises members that trades exempt from the 
additional documantalion requirement for time of 
pliicement must be part of a spread strategy and 
must be partially executed by tbe initiating 
member. Tbe cover leUer attached to the MIDAM 
rule submission states that the axemptioo applies 


In general, existing rules regarding 
CTl-3 orders adopted since the 
Commission hrst indicated an interest 
in improving the audit trail for CTI-3 
orders would comply with the standards 
in the proposed amendments. Where 
there are Differences they are. for the 
most part, technical in nature. 

Therefore, the Commission does not 
anticipate that exchange rules would 
require significant amendments to 
conform to or exceed the minimum 
standards set forth in the proposed 
amendments.** 

IV. Proposed Amendments to 
Regulation 1.35 

Under the proposed amendments, 
current Regulalion 1.35(aK2), which 
addresses the preparation of written 
records for customer orders received on 
the floor that are not in the form of a 
written record, would be divided into 
four subparagraphs. New subparagraph 
(i) of the proposed amendments would 
retain substantially identical language to 
that now contained in Regulation 
1.35(a)(2). Subparagraph (ii) would be 
added to set forth the alternative order 
ticket and trading card recordkeeping 
requirements for CTl-3 orders. 
Subparagraph (iii) generally would 
allow exchanges to implement alternate 
methods for preparing written records 
for Crn-3 orders provided that such 
methods include reliable data which 
would facilitate complete and effective 
reconstruction of the time of execution 
of such orders. Subparagraph (iv) would 
require exchanges to implement 
surveillance for compliance with 
recordkeeping requirements for CT1~3 
orders ana for trading abuses related to 
such orders. Regulation 1.35(a)(3) would 
be revised to address the recordkeeping 
requirements for certain Cn-3 spread 
trades as previously discussed. 
Regulation 1.35(8K4) would be amended 
to require that order tickets prepared for 
CTl-3 orders be timestamped upon 
report of execution. 

A. Proposed Regulation 
1.35(af(^)(u)(^l—Order Tickets 

New subparagraph (ii)(A) sets forth 
the propos^ requirement for the 
preparation of an order ticket for CTl- 
3 orders. Specifically, subparagraph 
(iiKA) would require that any member 
of a contract market who receives an 


only to thoM spretd trades vrhere the initiating 
membev partly execute* or attempt* to executa one 
leg of the spread. 

NYFB doe* not have a rule requiring a written 
record for CTI-S orders. NYFE Rule 410—Recording 
of Onler*. tpecilically exempts CTl-3 orders from 
the gaaeral requiremeat that a member, 
immediately upon receipt of an order which i* not 
in the form of a written record, must prepare a 
written record of such order. 


order whicdi is not in tbe form of a 
written record from another member 
present on the floor to immediately 
upon receipt of the order prepare a 
written record of the order, or obtain a 
written record of the order from the 
member placing the order. The written 
record would be required to: (a) Be 
prepared in non-erasable ink; (b) 
include the account identiffcation and 
order number; and (c) be time-stamped 
with the date and time to the nearest 
minute that tbe order was entered. Tbe 
proposed subparagraph would result in 
an improved audit trail for CTl-S orders 
by requiring the creation of an order 
ticket, similar to a customer order ticket, 
that reflects the time the order was 
entered on the Door of the exriiange. 

B. Proposed Regulation 

t .35(aK2)(iiHPh—Trading Cards or 
Other Records 

As an alternative to the above order 
ticket requirement, new subparagraph 
(ii)(B) would authorize the recording of 
a C^-3 order on a separate trading card 
by the initiating member, and on a 
separate trading card or other record by 
the executing member. To comply with 
this new subparagraph: (a) The 
initiating member must, immediately 
upon placement of the order, record the 
time cd placement to the nearest minute 
on his sequentially-numbered trading 
card maintained in accordance with the 
trading card recordkeeping 
requirements of para^aph (d) of 
Regulation 1.35; (b) me executing 
member must record the time of 
execution to the nearest minute on his 
trading card or other record maintained 
in accordance with the requirements of 
paragraph (d); (c) the executing member 
must return his trading card or record to 
the initiating member; and (d) the 
initiating member must submit both his 
own trading card and the other trading 
card or record together to exchange 
personnel or the clearing member for 
clearing purposes. 

C. Proposed Regulation 1.35(aX2)(iii )— 
Alternative Exchange Rules 

New subparagraph (iii) would 
authorize exchanges to adopt rules 
providing for an alternative method for 
generating contemporaneous written 
records for CTI-3 orders subject to 
certain minimum standards. Such 
exchange rules would, among other 
things, have to require a 
contemporaneous written record which 
included the terms of the order and 
reliable timing data sufficient to permit 
the complete and effective 
reconstruction of the Cn-3 order 
execution. In addition, such rules would 
have to provide that the written records 
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SO generated be submitted for clearing 
purposes. 

D. Proposed Regulation 1.35(a)(2){iv}— 
Exchange Surv^Iance Programs 

New subparagraph (iv) would require 
eadi contract market, as part of its trade 
surveillance program, to conduct 
effective surveillance for compliance 
with the Cn-3 order-related 
recordkeeping requirements of 
Regulation 1.3S(a](2), and for trading 
abuses related to the execution of CTI- 
3 orders. 

E. Proposed Regulation 1.35 (qX 3)— 
Exception for Certain Spread 
Transactions 

Proposed amendments to Regulation 
1.35(a)(3) would allow contract markets 
to adopt rules which have been 
submitted to the Commission which 
provide for an exception to the order 
ticket and trading card recordkeeping 
requirements described in proposed 
Regulation 1.35(a)(2)(ii) where: (a) The 
Cm-3 order is part of an inter- 
commodity or fotures/option spread 
that cannot be executed in single 
transaction at a differential; (b) the 
initiating member personally executes at 
least one leg of the spread; and (c) the 
executing member immediately upon 
the execution of the order records the 
time of execution to the nearest minute 
on his trading card or other record. The 
proposed recording requirement for 
excepted spread transactions would be 
that currently provided in Commission 
Regulation 1.35(a)(3) for CTI-3 orders. 
Under that regulation, the member 
receiving and executing a Cn-3 order is 
required to prepare a written record of 
order execution immediately upon the 
execution of the order, showing the 
execution terms and the time of 
execution. 

F. Proposed Regulation t.35(a)(4)— 
Other Recordkeeping Requirements 

Paragraph (a)(4) of Regulation 1.35 
would be amended to require that order 
tickets prepared for CTl-3 orders be 
time stamped with the date and time to 
the nearest minute of the report of 
execution. Under the proposed 
amendment, such recording would be 
done by the executing member or 
clearing member. The executing 
member also mlist submit the order 
ticket to contract market personnel or to 
the clearing member responsible for 
collecting the order ticket. These 
requirements are the same as those 
currently applicable to customer order 
tickets. 


V. Conclusion 

The Commission believes that the 
proposed amendments to Regulation 
1.35 fully implement the statutory 
requirement contained in the Futures 
Trading Act. The amendments balance 
the demonstrated need for improved 
recordkeeping with existing trading 
procedures and exchange requirements. 
The proposed amendments would 
ensure to the extent practicable an 
enhanced audit trail by establishing the 
time frame in which a CTI-3 order is 
active on the floor. Without the ability 
to reconstruct the time of placement and 
execution of CTl—3 trades nv review of 
written records, as provided for in the 
proposed amendments, the potential 
exists for CTI-3 trades to be used in a 
manner detrimental to public customers 
and the integrity of the markets. The 
amendments also would permit existing 
exchange rules to remain in effect with 
only minor, non-substantive 
modifications at certain exchanges. 

VI. Related Matten 

A. Regulatory Flexibility Act 

The Regulatory Flexibility Act 
(“RFA"), 5 U.S.C. 601 et seq., requires 
that agencies, in proposing rules, 
consider the imp^Kit of those rules on 
small entities, llie proposed 
amendments to Reflation 1.35 affect 
contract markets and contract market 
members. The Commission previously 
has determined that contract markets 
are not ''small entities’* for purposes of 
the RFA, and that the Commission, 
therefore, need not consider the effect of 
the proposed amendments on contract 
markets. 47 FR 18618.18619 (April 30, 
1982). 

With respect to contract market 
members, die Commission has stated 
that it is appropriate to evaluate within 
the context of a particular rule proposal 
whether some or all members that 
would be affected by the rule should be 
considered small entities, and. if so. to 
analyze the economic impact on such 
entities at that time. 47 FR 18618.18620 
(April 30,1982). 

The Commission recognizes that 
contract market members would be 
subject to the proposed amendments 
and that certain contract market 
members could be considered to be 
small entities for the purposes of the 
RFA. However, the Commission 
believes that the proposed amendments, 
as designed, would not have a 
significant impact on a substantia! 
number of small entities. TTie 
Commission is proposing these 
amendments in accordance with the 
requirements of the Futures Trading 
Act. The Commission believes that the 


proposed amendments afford the 
exchanges and market participants 
substantial flexibility and would have 
minimal, if any, effect on current 
trading practices. Significantly, all but 
one exchange already have 
implement^ rules regarding CTI-3 
orders that impose requirements similar 
to those in the proposed amendments. 
Also, the proposeo amendments 
generally are consistent with the 
recordkeeping standards currently 
applicable to non-Cn-3 orders. 

Accordingly, the Chairman, on behalf 
of the Commission, hereby certifies, 
pursuant to section 3(a) of the RFA. 5 
U.S.Q 605(b], that the proposed 
amendments will not have a significant 
economic impact on a substantial 
number of small entities. The 
Commission will evaluate any 
additional data provided suggesting that 
the proposed amendments would have 
a significant impact on small entities in 
determining whether to complete a 
regulatory flexibility analysis with the 
final rulemaking. The Commission 
invites specific comment regarding the 
potential cost of this proposal for small 
entities and alternative less burdensome 
means to effect the Commission’s 
objectives. 

B. Paperwork Reduction Act 

The Paperwork Reduction Act of 1980 
("PRA”), 44 U.S.C. 3501 et seq., imposes 
certain requirements on federal agencies 
(including the Commission) in 
connection with their conducting or 
sponsoring any collection of 
information as defined by the PRA. In 
compliance with the PRA. the 
Commission has submitted the 
proposed amendments and their 
associated information collection 
requirements to the Office of 
Management and Budget C’OMB”). The 
burden associated with the entire 
collection, including the proposed 
amendments is as follows: 

Average Burden Hours Per Response: 

.0166. 

Number of Respondents: 1,126. 
Frequency of R^ponse: On occasion. 

The burden associated with the 
proposed amendments is as follows: 
Average Burden Hours Per Response: 

61.86. 

Number of Respondents: 176.830. 
Frequency of Response: On occasion. 

Persons wishing to comment on the 
information which would be required 
by the proposed amendments should 
contact Gary Waxman. Office of 
Management and Budget, room 3228. 
NEOB. Washin^oD. DC 20503, (202) 
395-7340. Copies of the information 
collection submission to OMB are 
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available from Joe F. Mink. CFTC 
Clearance Officer. 2033 K Street, NW.. 
Washington. DC 20581, (202) 254-9735. 

List of Subjects in 17 CFR Part 1 

Commodity futures, Commodity 
options. Registration. Reporting and 
recordkeeping requirements. 

In consideration of the foregoing and 
pursuant to the authority contained in 
the Commodity Exchange Act and. in 
particular, sections 4c(g) and 8a(5) 
thereof, 7 U.S.C. 6c(g) and 12a(5}. the 
Commission proposes to amend Part 1 
of title 17 of the Code of Federal 
Regulations as follows: 

PART 1—GENERAL REGULATIONS 
UNDER THE COMMODITY EXCHANGE 
ACT 

1. The authority citation for part 1 
continues to read as follows: 

Authority: 7 U.S.C.-2, 2a, 4, 4a, 6. 6a, 6b, 

6c, 6d, 6e, 6f, 6g, 6h, 61, 6k, 6l. 6m, 6n. 6o. 

7, 7a, 7b. 8, 9. 12.12a, 12c, 13a. 13a-l. 16. 
16a, 19, 21,23 and 24, unless otherwise 
noted. 

§1.35 [Amended] 

2. Section 1.35(8)(2) as proposed to be 
revised would read as follows: 

(a) - • • 

(2)(i) Each member of a contract 
market who on the floor of such contract 
market receives a customer’s or option 
customer’s order which is not in the 
form of a written record including the 
account identification, order number, 
and the date and time, to the nearest 
minute, such order was transmitted or 
received on the floor of such contract 
market, shall immediately upon receipt 
thereof prepare a written record of such 
order in non'era.sable ink. including the 
account identification and order number 
and shall record, thereon, by time-stamp 
or other timing device, the date and 
time to the nearest minute, the order is 
received. 

(ii) Except as provided in paragraph 
(a)(3) of this section: 

(A) Each contract market member who 
on the floor of such contract market 
receives an order which is not in the 
form of a written record from another 
member present on the floor of such 
contract market, shall immediately upon 
receipt of such order prepare a written 
record of such order, or obtain from the 
member who plar.ed the order a written 
record of the order, in non-erasable ink 
including the account identification and 
order number and shall record thereon, 
by time-stamp or other timing device, 
the date and time to the nearest minute, 
the order is received or transmitted, as 
appropriate; or 

(B) When a contract market member 
present on the floor places an order, 


which is not in the form of a written 
record, for his own account or an 
account over which he has control, with 
another member of such contract market 
for execution: (1) The member placing 
such order immediately upon placement 
of the order shall note the time of 
placement to the nearest minute on a 
sequentially-numbered trading card 
maintained in accordance with the 
requirements of paragraph (d) of this 
section; (2) the member receiving and 
executing such order immediately upon 
execution of the order shall note on a 
trading card or other record maintained 
pursuant to the requirements of 
paragraph (d) of this section, the time of 
execution to the nearest minute; and (3) 
the member receiving and executing the 
order shall return such trading card or 
other record to the member placing the 
order. The member placing the order 
then shall submit together both of the 
trading cards or other records 
documenting such trade to contract 
market personnel or the clearing 
member, in accordance with contract 
market rules adopted pursuant to 
paragraph (j)(l) of this section. 

(iii) Each contract market may adopt 
rules, which must be submitted to the 
Commission pursuant to section 5a(12) 
of the Act and Commission Regulation 
1.41, that provide alternative 
requirements to those contained in 
paragraph (a)(2)(ii) of this section. Such 
rules shall, at a minimum, require that 
the contemporaneous written records: 
(A) Contain the terms of the order; (B) 
include reliable timing data which 
would permit complete and effective 
reconstruction of the placement and 
execution; and (C) be submitted to 
contract market personnel or clearing 
members in accordance with contract 
market rules adopted pursuant to 
paragraph (j)(l) of this section. 

(ivj Each contract market shall, as part 
of its trade surveillance program, 
conduct surveillance for compliance 
with the recordkeeping requirements 
under paragraphs (a)(2)(ii) and (iii) of 
this section, and for trading abuses 
related to the execution of orders for 
members present on the floor of the 
contract market. 

(3) The requirements of paragraph 
(a)(2)(ii) of this section shall not apply 
if a contract market adopts rules which 
have been submitted to the Commission 
pursuant to section 5a(12) of the Act 
and Commission Regulation 1.41, which 
provide for an exception where: (i) A 
contract market member places with 
another member of such contract market 
an order that is part of an inter¬ 
commodity or futures/option spread 
that cannot be executed in a single 
transaction at a differential; (ii) the 


member placing the order personally 
executes one or more legs of the spread; 
and (iii) the member receiving and 
executing such order immediately upon 
execution of the order notes the time of 
execution to the nearest minute on his 
trading card or other record maintained 
in accordance with the requirements of 
paragraph (d) of this section. 

(4) Each member of a contract market 
reporting the execution from the fioor of 
the contract market of a customer’s or 
option customer’s order or the order of 
another member of such contract market 
received in accordance with paragraphs 
{8)(2)(i) or (a)(2}(ii)(A) of this section, 
shall record on a written record of such 
order, including the amount 
identification and order number, by 
time-stamp or other timing device, the 
date and time to the nearest minute 
such report of execution is made. Each 
member of a contract market shall 
submit the written records of customer 
orders or orders from other contract 
market members to contract market 
personnel or to the clearing member 
responsible for the collection of orders 
prepared pursuant to this paragraph as 
required by contract market rules 
adopted in accordance with paragraph 
(j)(l) of this section. The execution price 
and other information reported on such 
order tickets must be written in non¬ 
erasable ink. 

• • • • • 

Issued in Washington, EX^, on December 
16,1992, by the Commission. 

Jean A. Webb. 

Secretary of the Commission. 

IFR Doc. 92-31427 Filed 12-29-92, 8:45 ami 
BILUNG CODE tSSI-OI-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 1 
[PS-5e-901 
RIN 1S4&-A078 

Application of Section 514(cK9XE) of 
the Internal Revenue Code to 
Partnerships In Which One or More 
(But Not All) of the Partners Are 
Qualified Organizations Within the 
Meaning of Section 514(cK9KC): 
Hearing 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION; Notice of public hearing on 
proposed regulations. 

SUMMARY: This document contains 
notice of a public hearing on proposed 
regulations relating to the application of 
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section S14(c}(9)(E) of the Internal 
Revenue Code to partnerships in which 
one or more (but not all) of &e partners 
are qualified tax'^xempt organizations 
within the meaning of section 
514(c)(9)(C). 

DATES: The public hearing will be held 
on Wednesday. March 31,1993. 
beginning at 10 a.m. Requests to speak 
and outlines of oral comments must be 
received by Wednesday. March 10. 

1993. 

ADDRESSES: The public hearing will be 
held in the Internal Revenue ^rvice 
Auditorium. Seventh Floor, 7400 
Corridor, Internal Revenue Service 
Building, 1111 Constitution Avenue. 
NW., Washington, DC, Requests to 
speak and outlines of oral comments 
should be submitted to: Internal 
Revenue Service. P.O. Box 7604. Ben 
Franklin Station. Attn: CC:CORP:TJ^. 
(PS-56-90) room 5228, Washington, DC. 
20044. 

FOR FURTHER INFORMATION CONTACT: 

Carol Savage of the Regulations Unit. 
Assistant (^ief Counsel (Corporate), 
202-622-8452 or (202) 622-7180 (not 
toll-free numbers). 

SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under section 514 (c)(9)(E) 
of the Internal Revenue Code. The 
proposed regulations appear elsewhere 
in this issue of the Federal Register. 

The rules of § 601.601(a)(3) of the 
"Statement of Procedural Rules" (26 
CFR part 601) shall apply with respect 
to the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than 
Wednesday. March 10,1993. an outline 
of the oral comments/testimony to be 
presented at the hearing and the time 
they wish to devote to each subject 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by questions from the panel 
for the government and answers to these 
questions. 

Because of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Service Building until 
9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 


By direction of the Gommissionsr of 
Internal Revenue. 

C3mthia E. Grigsby, 

Aitemate Federal Begister Liaison Officer, 
Assistant Chief Counsel (Corporate). 

|FR Doc. 92-30427 Filed 12-29-92; 8;45 am] 
BILUNO CODE 4a30-af-44 


26 CFR Part 1 
[IA-57-89J 
RIN 154S-AN73 

Consolidated Returns—Altemative 
Minimum Tax 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document proposes 
regulations under sections 53 through 
59.1502, and 1552 of the Internal 
Revenue Code relating to the 
computation of the altemative 
minimum tax by consolidated groups. 
The regulations also provide rules for 
allocating items such as the 
consolidated alternative minimum tax 
liability and the consolidated minimum 
tax credit among the members of a 
consolidated group. In addition, certain 
conforming amendments are proposed 
for related regulations dealing with the 
computation of adjusted current 
earnings. 

DATES: Written comments and requests 
to speak (with outlines of oral 
comments to be presented) at tlie public 
hearing scheduled for April 6.1993, at 
10 a.m., must be received by March 1. 
1993. 

ADDRESSES: Send submissions to: 
Internal Revenue Service. P.O. Box 
7604. Ben Franklin Station, Attn: 
CC:CORP:TR (IA-57-89). room 5228. 
Washington. DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
Martin Scully. Jr, of the Office of the 
Assistant Chief Counsel, Income Tax 
and Accounting, (202) 622-4960 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 
Background 

For taxable years beginning after 
E)ecember 31,1986. corporations are 
subject to both the regular tax and the 
altemative minimum tax (AMT). These 
proposed regulations apply the AMT to 
consolidated groups. The Internal 
Revenue Service recognizes that 
application of the statutory AMT 
provisions to consolidated groups is 
complex and requests comments on 
how these proposed regulations might 
be further simplified. 


Explanation of Provisions 
/. Computation of Consolidated AMT 
A. In General 

The Service believes that C^ongress 
generally intended the AMT and 
adjusted current earnings (ACE) systems 
to be separate from, and parallel to, the 
regular tax system. See, e.g.. S l -56(g}-l 
(a) (5). Accordingly, under the separate 
and parallel principle, all of the 
provisions of the Internal Revenue Code 
(Code) and regulations apply in 
determining consolidated altemative 
minimum taxable income (AMTI) and 
consolidated ACE unless the Service 
provides otherwise in regulations or 
other guidance. 

The proposed regulations apply the 
separate and parallel principle to 
consolidated groups, They do not. 
however, illustrate how this principle 
applies in all cases. For example, 
although not discussed in the 
regulations, the loss disallowance mles 
of § 1.1502-20 and the life/non-life 
consolidation rules of §1.1502—47 apply 
to consolidated groups under the AMT 
and ACE systems. Unless an exception 
to the separate and parallel principle is 
provided, the separate and parallel 
principle governs the treatment of all 
consolidated AMT and ACE items. 

The proposed regulations provide 
rules for (a) computing the AMT 
liability of a consolidated group 
(consolidated AMT) and (b) allocating 
various consolidated AMT attributes to 
members as necessary (e.g., to determine 
the allocation of the attributes when a 
corporation ceases to be a member). The 
statutory scheme and definitions in 
sections 53 through 59 of the Code 
generally apply in determining 
consolidated AMT, as modified in the 
proposed regulations to clarify their 
application to consolidated groups. 

'Ilius. consolidated AMT is the excess of 
consolidated tentative minimum tax 
(TMT) for the taxable year over 
consolidated regular tax for the taxable 
year. Consolidated TMT is determined 
by first computing 20 percent of the 
excess of consolidated AMTI for the 
taxable year over a consolidated 
exemption amount That amount is then 
reduced by the consolidated AMT 
foreign tax credit in arriving at 
consolidated TMT. Consolidated regular 
tax is computed in accordance with the 
principles of section 55(c) of the Code. 

Consolidated AMTI is equal to 
consolidated pre-adjustment AMTI. 
increased or decreased by the 
consolidated ACE adjustment, and then 
decreased by the consolidated 
alternative tax net operating loss 
(ATNOL) deduction, which is the 
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cxjnsolidated NOL deduction taking into 
account the AMT adjustments and 
preferences. 

Under the separate and parallel 
principal, a consolidated group 
generally computes its AMT liability in 
much the same way as its re^lar tax 
liability. For example, consolidated pre¬ 
adjustment AMTI is computed in 
accordance with §§ 1.1502-11 and 
1.1502-12 principles. The separate pre¬ 
adjustment AMTI of each member is 
calculated under § 1.1502-12, 
determined by taking into account the 
adjustments and preferences in sections 
56 (excluding the ACE adjustment 
under section 56(g)), 57, and 58. The 
separate pre-adjustment AMTIs of the 
members are then aggregated under 
§ 1.1502-11 principles. Next, the 
consolidated items listed in § 1.1502-11 
(other than the consolidated NOL 
deduction), determined by taking into 
account the adjustments and 
preferences of sections 56 (excluding 
the section 56(g) ACE adjustment), 57, 
and 58. are added to that aggregate 
amount to arrive at consolidated pre¬ 
adjustment AMTI. Consolidated ACE is 
calculated in a similar manner. 

Under the method proposed for 
calculating consolidated AMT, separate 
member data will be available to 
calculate each member’s allocable share 
of the group’s consolidated AMT for 

urposes of determining annual stock 

asis adjustments under proposed 
§§ 1.1502-19 and 1.1502-32 and aimual 
adjustments to earnings and profits 
under § 1.1502-33. In addition, the 
proposed method will provide groups 
with the separate corporation data 
necessary for various other 
computations required under the 
consolidated return regulations. See, 
e.g.t proposed § 1.1502-76(b) (allocating 
a subsidiary’s income between separate 
and consolidated returns). Finally, 
because the proposed method parallels 
the computation of consolidated regular 
taxable income, it should be familiar to 
ta:jmayers. 

To implement the proposed approach 
to the computation of consolidated 
AMT, certain conforming amendments 
are necessary. At present, § 1.56(g)- 
l(n)(3) of the ACE regulations provides 
that consolidated pre-adjustment AMTI 
is the consolidated taxable income (as 
defined in § 1.1502-11) of a 
consolidated group determined with 
appropriate adjustments and 
preferences. The Ser\uce proposes to 
amend the ACE regulations to specify 
that under the separate and parallel 
principle a consolidated group 
computes its consolidated ACE in 
accordance with the rules for computing 
consolidated regular taxable income in 


§§ 1.1502-11 and 1.1502-12, as 
modified in these proposed regulations. 

B. Treatment of Adjustments and 
Preferences 

In most cases, the amount of a 
preference or adjustment is not affected 
by whether the item is computed 
separately by each member or on a 
consolidated basis. The Service has, 
however, identified three preference 
items that are affected by whether they 
are computed on a consolidated basis: 

(a) The preference for excess intangible 
dHlling costs (IDCs); (b) the preference 
for charitable contributions of 
appreciated property ; and (c) the 
preference for bad debt reserves of 
financial institutions. As discussed 
below, the proposed regulations apply a 
consolidated approach to compute the 
preferences for excess IDCs and 
charitable contributions, and a separate 
member approach to compute the 
preference for bad debt reserves. 

1. Section 57(a)(2) preference for 
excess IDCs, Section 57(a)(2) provides a 
preference equal to the amount by 
which excess IDCs are greater than 65 
percent of net income from all oil, gas, 
and geothermal properties of the 
taxpayer. Because section 57(a)(2) 
applies with respect to all such 
properties of the taxpayer, ’’excess net 
income” from one property (i.e., where 
65 percent of the property’s net Income 
is greater than the excess IDCs) can 
offset a section 57(a)(2) preference that 
would otherwise be generated by other 
properties held by the taxpayer. 
Similarly, the proposed regulations 
provide that the section 57(a)(2) IDC 
preference is computed using a 
consolidated approach. Thus, one 
member’s section 57(a)(2) preference 
may be offset by another member’s 
excess net income from oil, gas, and 
geothermal properties. 

Although the IDC preference is 
computed using a consolidated 
approach, it is nevertheless allocated 
back to the members and included in 
the computation of separate pre¬ 
adjustment AMTI. This treatment is 
consistent with the regular tax treatment 
of the limitation on percentage 
depletion deductions under § 1.1502- 
44, which is computed using a 
consolidated approach but is included 
in separate taxable income under 

§1.1502-12(p). 

2. Section 57(q)(6) preference for 
charitable contributions of appreciated 
property. Section 57(a)(6) provides a 
preference equal to the amount by 
which the section 170 charitable 
contribution deduction would be 
reduced if all capital gain property (as 
defined in section 57(a)(6)(B)) were 


taken into account at its adjusted basis. 
Under §§ 1.1502-11(a)(5) and 1.1502- 
24, a consolidated secfion 170 
deduction is computed. Therefore, to be 
consistent with the single entity 
principles of §§ 1.1502-11 and 1.1502- 
24, the section 57(a)(6) preference is 
computed on a consolidated basis. The 
proposed regulations provide that the 
consolidated section 57(a)(6) preference 
is the amount by which the 
consolidated charitable contribution 
deduction would be reduced if all 
capital gain property of the group were 
taken into account at its adjusted basis. 

3. Section 57(a)(4) preference forbad 
debt reserves of financial institutions. 
Section 57(a)(4) provides a preference 
equal to the amount by which a 
financial institution’s allowable section 
593 deduction for a reasonable addition 
to a reserve for bad debts (the section 
593 deduction) exceeds the amount that 
would have been allowable under 
section 585(b) had the financial 
institution maintained its bad debt 
reserve for all taxable years on the basis 
of actual experience (the hypothetical 
section 585 deduction). 

Section 593 does not specifically set 
forth the amount to be deducted. For 
example, for qualifying real proj>erty 
loans, a financial institution subject to 
section 593 may generally deduct an 
amount equal to the amount determined 
under section 593(b)(2) (the percentage 
of taxable income method), an amount 
equal to the amount determined under 
section 585(b), or some lesser amount. 
Thus, each section 593 financial 
institution makes an election regarding 
its reasonable addition to its reserve for 
bad debts for the taxable year. The 
Service believes that, because each 
member’s section 593 deduction is 
determined separately based on 
elections made and methods of 
accounting employed by that member, 
the section 57(a)(4) preference should 
also be determined separately by each 
member. 

In addition, if the section 57(a)(4) 
preference were computed on a 
consolidated basis, an undue double 
benefit to taxpayers could result. If a 
financial institution chooses under 
section 593 to deduct an amount that is 
less than its hypothetical section 585(b) 
deduction, the next year’s hypothetical 
section 585(b) deduction is increased by 
the difference between the institution’s 
hypothetical section 585(b) deduction 
and its section 593 deduction. This 
increase in the hypothetical section 
585(b) deduction in the next year 
potentially lowers the section 57(a)(4) 
preference in that year. If, in addition to 
lowering the next year’s preference, the 
difference between the institution’s 
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hypothetical section 585(b) deduction 
and its section 593 deduction were to 
ofEset the current year preferences of 
other group members, the group could 
obtain a double benefit. 

C Rules Relating to Separate Return 
Limitation Years 

The proposed regulations do not limit 
a consolidated group's use of net 
positive ACE adjustments arising in a 
separate return limitation year (SRLY). 
Although a negative ACE adjustment 
may be used only to the extent of prior 
net positive ACE adjustments, the 
Service has concluded that the 
increased compliance burden of 
applying the SRLY rules to net positive 
ACE adjustments is not warranted. 

The proposed regulations reserve, 
however, on other applications of the 
SRLY limitations. 

D. Carryovers and Carrybacks of 
Consolidated AMT Items to Separate 
Return Years 

The proposed regulations provide 
rules for the carryover and carryback of 
consolidated AMT items—items for 
which there are regular tax counterparts, 
as well as the consolidated ACE 
adjustment—to separate return years of 
a member. In the case of consolidated 
AMT items for which there are regular 
tax counterparts [e g., consolidated 
ATNOLs and consolidated AMT and 
ACE net capital losses), the portion of 
the item that is allocated to a 
corporation ceasing to be a member and 
carried to its separate return years is 
determined in accordance with the 
regular tax principles relating to the 
parallel regular tax item. In general, a 
consolidated item is allocated to a 
member based on its proportionate 
share of the separately determined items 
of all members. See e.g., proposed 
§ 1.1502-21(b)(2) (carryovers and 
carrybacks of consolidated net operating 
losses to separate return years). 

The proposed regulations also provide 
rules for allocating consolidated 
positive ACE adjustments (i.e, the 
increases in consolidated AMTI of the 
group in prior years due to the 
consolidated ACE adjustment) to 
members. Because a current year 
negative ACE adjustment is allowable 
only to the extent that prior year 
positive ACE adjustments exceed prior 
year negative ACE adjustments, positive 
ACE adjustments from prior years could 
be valuable to a corporation ceasing to 
be a member. 

The proposed regulations provide that 
a member's portion of the consolidated 
positive ACE adjustments is taken into 
account in the member's separate return 
years under the principles of § 1.56(g)- 


1(a)(2) and proposed § 1.1502-21(b). 
The member's portion of the 
consolidated positive ACE adjustments 
is based on the member's proportionate 
share of the separate cumulative ACE 
adjustments of all members (the 
consolidated cumulative ACE 
adjustment taking into account only the 
member's items). Because of the 
potentially burdensome nature of the 
cumulative allocation method, €md the 
required recordkeeping, the Service 
considered not allocating the 
consolidated ACE adjustment to 
departing members. Under this 
alternative approach, the group's prior 
consolidatedf ACE adjustments would 
remain entirely with the group even 
when corporations responsible for that 
adjustment cease to be members. 
However, each member already must 
calculate its separate ACE and its 
separate pre>adjustment AMTI in 
computing consolidated AMTI. Further, 
even corporations filing separate returns 
must track their cumulative ACE history 
to determine whether a negative ACE 
adjustment may offset AMTI. The 
proposed regulations, therefore, do not 
adopt this non-allocation approach. The 
Service, however, solicits comments on 
whether the final regulations should 
provide that no allocations of the 
consolidated ACE adjustment should be 
made to departing members. These 
comments should address issues that 
would arise if no allocations were made, 
including acquisitions of groups and 
groups ceasing to exist as consolidated 
groups. 

E. Deferral and Restoration of AMT 
Items 

The proposed regulations provide 
rules relating to the deferral and 
restoration of AMT items. Under the 
separate and parallel approach, the 
regular tax principles used in 
computing consolidated taxable income 
are applied in computing consolidated 
pre-adjustment AMTI and consolidated 
ACE. See e.g., § 1.1502-13. 

F. Stock Basis Adjustments 

Proposed regulations modifying the 
determination of stock basis 
adjustments under § 1.1502-32 (and 
excess loss accounts under § 1.1502-19) 
were filed with the Federal Register on 
November 10,1992. See CO-3a-92 (57 
FR 53634.1992-48 I.RB. 27). Based on 
those proposed regulations, this 
document proposes rules for adjusting 
stock basis (and excess loss accounts) in 
computing consolidated pre-adjustment 
AMTI and consolidated ACE. Under the 
separate and parallel approach, the 
principles of proposed §§ 1.1502-19 and 
1.1502-32 for determining the regular 


tax basis in (or the regular tax excess 
loss account with respect to) a member's 
stock are generally applied in 
computing consolidated pre-adjustment 
AMTI and consolidated ACE. 

Certain modifications to the general 
principles are provided, however. For 
example, while recently-issued 
proposed regulations ordinarily require 
basis adjustments to be determined as of 
the close of each consolidated return 
year and as of any other time necessary 
to determine the tax liability of any 
person, basis adjustments in computing 
consolidated preadjustment AMTI and 
consolidated ACE are required only if a 
difference between the regular tax and 
AMT or ACE basis in a member’s stock 
will affect the tax liability of a^ person 
(e.g.. on the sale of the stock). tIius. the 
annual reporting requirements of 
proposed § 1.1502-32(g) are not applied 
under the AMT system. 

n. Consolidated Minimum Tax Credit 

A. C^neral Rules 

Under the proposed regulations, a 
group's consolidated minimum tax 
credit (MTC) is equal to the sum of (a) 
the consolidated return year MTC, and 
(b) the separate return year MTC. The 
proposed regulations provide rules for 
computing the consolidated return year 
MTC and the separate return year MTC. 
The consolidated MTC allowable for 
any consolidated return year is limited 
to the excess (if any) of modified 
consolidated regular tax for the year, 
over consolidated TMT for the year. 
Modified consolidated regular lax is the 
consolidated regular tax determined 
under the principles of section 26(b) 
reduced by all allowable credits (other 
than the consolidated MTC). 

B. Carryover of Consolidated MTC to 
Separate Return Years 

The proposed regulations provide 
rules for the carryover of the 
consolidated MTC to the separate return 
years of corporations that cease to be 
members. Specifically, the portion of 
the consolidated MTC that is allocated 
to a member and carried over to a 
separate return year is determined In 
accordance with the principles of 
section 53, § 1.1502-3(c), and proposed 
§1.1502-21(b). 

The amount of the consolidated MTC 
allocated to a member is generally the 
member's share of the group's 
consolidated adjusted net minimum tax 
for each consolidated return year, 
reduced by the member's share of the 
consolidated adjusted net minimum tax 
allowable as a consolidated MTC during 
consolidated return years for which the 
member was included in the group. A 
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member’s allocable share of the 
consolidated adjusted net minimum tax 
is based on its proportionate share of the 
separate adjusted AMT of the members 
for the year. The separate adjusted AMT 
of a member is, in general, the excess of 
the consolidated MAT for the year over 
the consolidated AMT for the year 
computed by excluding the member’s 
items. 

The method provided in the proposed 
regulations for computing the separate 
adjusted AMT of each member takes 
into account not only the member’s 
separate AMT, but also other 
contributions the member makes to 
consolidated AMT. For example, if a 
member has a regular tax net operating 
loss (NOL) on a separate basis that 
reduces consolidated regular tax, the 
NOL may increase consolidated AMT 
(unless the member’s corresponding 
ATNOL reduces consolidated TMT by at 
least the same amount). Under the 
proposed regulations, if the member’s 
NOL (considering its relationship to the 
ATNOL) increases consolidated AMT. 
that increase is taken into account in 
allocating consolidated MTC. 

The Service is aware that, under the 
proposed allocation method, it is 
possible for a member with regular tax 
in excess of TMT on a separate company 
basis to receive an allocation of the 
consolidated MTC. Consider the 
following example: 



P 

S 

Corv 

soMal- 

ed 

Taxable Income __ 

s< 100 ) 

$100 

$0 

AMTI_ 

too 

50 

150 

TMT_ 

20 

10 

30 

Regular tax (34% rale) . 

0 

34 

0 

AMT __ 

$20 

$0 

$30 


Consolidated AMT computed with S*s 
items is $30, but consolidated AMT 
computed without S’s items Is only $20. 
Thus, under the proposed allocation 
method S would be allocated $10 of 
consolidated MTC even though S's 
regular tax exceeded its TMT on o 
separate basis. This result is appropriate 
because S’s $100 of taxable income did 
not increase the consolidated regular 
tax, while its $50 of AMTI did increase 
consolidated TMT by $10. The 
inclusion of S's items therefore 
increased consolidated AMT by $10. 

The Service considered other methods 
for allocating the consolidated MTC. 
Under one alternative, the group’s 
consolidated MTC would Iw allocated to 
each member based on that member’s 
proportionate share of the group’s total 
adjustments and preferences. This 
method was rejected because it takes 
into account only one component that 


contributes to the consolidated MTC 
and it could lead to distortions. For 
example, a member with adjustments 
and preferences may actually reduce 
consolidated AMT if the member’s 
items increase consolidated rewlar tax 
more than they increase consolidated 
TMT. Nevertheless, the member would 
be allocated an amount of the 
consolidated MTC under this method. 

Another alternative would allocate 
consolidated MTC based on the separate 
AMT liability of each member. The 
separate AMT liability of a member 
would be the consolidated AMT taking 
into account only that member’s items. 
Under this method, each member with 
a separate AMT liability would be 
allocated a proportionate share of the 
consolidated MTC. This method was 
also rejected because it could lead to 
inappropriate results and would fail to 
make any allocation of the consolidated 
MTC in certain cases. For example, a 
group could have an AMT liability, even 
though none of its members has a 
separate AMT liability. In sudi a case, 
no member of the group would receive 
an allocation under this method. 

The Service Invites suggestions about 
other ways to allocate the consolidated 
MTC that are either simpler or more 
accurate than the methc^ in the 
proposed regulations. 

Ill, Proposed Amendments to the 
Existing Consolidated Return 
Regulations 

The proposed regulations generally 
provide that references in the 
consolidated return regulations to the 
tax liability of a consolidated group are 
to the tax liability determined under 
§ 1.1502~2(a). Under 81.1502-2|a), as 
proposed to be amended by these 
regulations, consolidated tax liability is 
the sum of (a) the consolidated regular 
tax, (b) the consolidated AMT, (c) the 
consolidated environmental lax, end (d) 
the aggregate of the additional taxes 
provided under section 26(bK2) (other 
than the taxes under sections 55 and 
59A) imposed on members. However, 
references to the consolidated tax 
liability (or the tax liability of a 
consolidated group) in §1.1552-l(a) 
through (f) are generally references to 
the group’s regular tax liability 
determined in accordance with section 
26(b). Similar references in § 1.1502- 
33(d) have already been clarified in 
recently-issued proposed regulations. 
See CO-30-92 (57 FR 53634,1992-48 
I.R.B. 27). 

Section 1.1502-5, dealing with 
estimated tax payments by a 
consolidated group, is amended to 
reflect recent law changes with respect 
to the estimated tax underpayment 


exceptions and to add the consolidated 
AMT to the estimated tax payment 
requirements. 

Comments are solicited as to 
additional conforming changes to the 
existing consolidated return regulations 
that should be included in the hnal 
regulations to take into account the 
definition of the term ’’tax" under these 
proposed regulations. 

IV. Allocations in Determining Earnings 
and Profits 

A. Allocation of Consolidated AMT 

The proposed regulations allocate 
consolidated AMT among the members 
for purposes of determining earnings 
and profits. Additionally, if modified 
consolidated regular tax exceeds 
consolidated TMT, the proposed 
regulations require that the earnings and 
profits of a member be increased for the 
member’s allocable share of any 
consolidated MTC allowable. 

The proposed regulations provide 
only one method for determining the 
amount of consolidated AMT allocated 
to each member of a consolidated group. 
The method selected for allocating the 
consolidated AMT among members 
considers the benefits that one 
member's AMT and ACE attributes 
provide in offsetting the consolidated 
AMT liability that would otherwise 
result if the member were not included 
in the consolidated group. For this 
reason, and because each member's 
decrease in earnings and profits based 
on its allocable share of the 
consolidated AMT is ultimately 
reversed by the member’s allocable 
share of any consolidated MTC 
allowable in a consolidated return year, 
the proposed regulations do not provide 
for 8 l,a502-33(d) AMT liability 
allocations. 

The Service invites comments 
regarding its conclusion that § 1.1502- 
3^d) allocation rules are not necessary 
given the method provided in the 
proposed regulations for allocating the 
consolidated AMT liability. Comments 
should recommend any specific 
alternatives to the approach taken in the 
proposed regulations and should 
consider the appropriate treatment of 
departing group members under any 
such alternatives. 

B. Allocation of Consolidated 
Environmental Tax 

The proposed regulations allocate the 
consolidated environmental tax based 
on a member’s proportionate share of 
the separate modified AMTI of the 
members for the year. Separate modified 
AMTI is the consolidated modified 
AMTI taking into account only the 
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member’s items of income, gain, 
deduction, and loss. 

C. Allocation of Consolidated 
Additional Taxes 

The proposed regulations provide that 
the consolidated additional taxes 
(defined in § 1.1502-2(b)) are allocated 
to members in accordance with any 
reasonable method used by the group. 
See. e g., the taxes under sections 531 
and 541. 

V. References to Prof>osed Regulations 

References in the amendatory^ 
paragraphs of this Notice of Proposed 
Rulemaking to §§ 1.1502-19. 1.1502-21. 
1.1502-22.1.1502-32. and 1 1502-33. 
(or any of the paragraphs thereunder) 
are intended as references to those 
.sections, as proposed to be amended by 
previously issued Notices of Proposed 
Rulemaking. 

Special Analyses 

It has been determined that these 
proposed rules are not maior rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) do not apply to 
these proposed rules, and therefore, an 
initial R^ulatory Flexibility Analysis is 
not required. Pursuant to section 7805(0 
of the Internal Revenue Code, these 
proposed rules will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment 
on their impact on small businesses. 

Written Comments and Public Hearing 

Before these proposed regulations are 
adopted, consideration will be given to 
any written comments that are 
submitted timely (preferably a signed 
original and eight copies) to the Internal 
Revenue Service. All comments will be 
available for public inspection and 
copying in their entirety. Written 
comments, requests to appear at the 
public hearing, and outlines of oral 
comments to be presented at a public 
hearing scheduled for April 6 . 1993. 
must be received by March 16. 1993. 

See notice of hearing published 
elsewhere in this issue of the Federal 
Register. 

Drafting Information 

The principal author of these 
propos^ regulations is Martin Scully, 
jr. of the Office of Assistant Chief 
Counsel. Income Tax and Accounting. 
Internal Revenue Service. However, 
other personnel from the Service and 


the Treasury assisted in their 
development. 

List of Subfects 

28CFR 1.56-4) Through 1.58-9 

Income taxes. Reporting and 
recordkeeping requirements. 

26CFR 1.1501-1, Through 1.1504-5 

Consolidated returns. Income taxes. 
Reporting and recordkeeping 
requirements. 

Proposed Amendments to the 
Regulations 

Accordingly. 26 CFR part 1 is 
proposed to be amended as follows: 

Paragraph 1. The authority citation 
for part 1 is amended by adding the 
following citations: 

Authority: 26 U.S.C 7805 * * * 

Section 1.1502-2 also issued under 26 
U S.C 1502. • • • 

Section 1.1502-5 also issued under 26 
u s e. 1502. • • • 

Section 1.1^02-33 also issued under 26 
U S.C 1502. • • • 

Section 1.1502-55 also issued under 26 
U.S.C 53 through 59 and 1502. * * • 

Section 1.1552-1 also issued under 26 
U.S C 1552. • • • 

Par. 2. Section 1.56(g)-l is amended 
by revising paragraph (n) to read as 
follows: 

§ 1.56(g>-1 Adjusted current earnings. 

• • • • * 

(n) Adjustment for adjusted current 
earnings of consolidated groups. For 
consolidated return years for which the 
due date of the income tax return 
(without regard to extensions) is on or 
after (the date that is sixty days after 
final regulations are filed with the 
Federal Register), the rules of § 1.1502- 
55(b)(3) apply in computing the 
adjustment for adjusted current earnings 
of a consolidated group. 

• • • • • 

Par. 3. Section 1.1502-1 is amended 
by reserving paragraph (i) and adding 
paragraph (j) to read as follows: 

§1.1502-1 Definitions. 

• • • • • 

(i) IReserv'edj 

(j) Tax liability. Except as provided 
otherwise, references relating to the ‘*tax 
liability” of a consolidated group are to 
the consolidated tax liability 
determined in accordance with 

§ 1.1502-2. However, references in 
§ 1.1552-1 (a) throu^ (f) (relating to the 
computation of earnings and profits) to 
the tax liability of a consolidated group 
are to the regular tax liability of the 
group, determined in accordance with 
section 26(b). reduced by the credits 
allowable under part IV of subchapter A 


of the Internal Revenue Code (other than 
the consolidated minimum tax credit 
under § 1.1502-55(h)). Similarly, 
references to a member's tax liability 
determined as if it had filed separate 
returns under § 1.1502-33(d), or the 
separate return tax liability of a member 
under § 1.1552-l(a)(3)(ii)(h). are to the 
regular tax liability of the member under 
section 26(b). reduced by the above- 
referenced aredits. 

Par. 4. Section 1.1502-2 is revised to 
read as follows: 

§1.1502-2 Computation of conaolidatad 
tax liability. 

(a) Consolidated tax liability. The 
"consolidated lax liability" of a group is 
the excess of— 

(1) The sum of— 

(1) The consolidated regular tax 
liability of the group, computed in 
accordance with section 26 (b); 

(ii) The consolidated AMT, computed 
in accordance with § 1.1502-55: 

(iii) The consolidated environmental 
tax. as defined in § 1.1552-l{h)(2); and 

(iv) The consolidated additional taxes, 
as defined in paragraph (b) of this 
section; over 

(2) The credits allowable under part 
fV of subchapter A of chapter 1 of the 
Internal Revenue Code. 

(b) Consolidated additional taxes. For 
purposes of this section, the 
consolidated additional taxes of a group 
are the sum of— 

(1) Any tax imposed by section 541 on 
the group or the members of the group: 

(2) Any tax imposed by section 531 on 
the group or the members of the group 
(see § 1.1502-43); and 

(3) The aggregate of the taxes 
specified in section 26(b)(2) imposed on 
members, other than the taxes imposed 
under section 55 (alternative minimum 
tax), section 59A (environmental tax), 
section 531 (accumulated earnings tax), 
and section 541 (personal holding 
company tax). 

(c) Effective date. This section applies 
to any consolidated return year for 
which the due date of the income tax 
return (without regard to extensions) is 
on or after [the date that is sixty days 
after final regulations are filed with the 
Federal Register). For prior years, see 

§ 1.1502-2 (as contained in the 26 CFR 
edition revised as of April 1,1992). 

Par. 5. Section 1.1502-5 is revised to 
read as follows: 

§1.1502-5 Estimatad tax. 

(a) General rule —(1) Consolidated 
estimated tax. If a group files a 
consolidated return for two consecutive 
taxable years, it must make payments of 
estimated tax on a consolidated basis for 
each subsequent taxable year, until 
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separate returns are filed. When filing 
on a consolidated basis, the group is 
generally treated as a single corporation 
for purposes of section 6655 (relating to 
payment of estimated tax by 
corporations). If separate returns are 
filed by the members for a taxable year, 
the amount of any estimated tax 
payments made with respect to a 
consolidated estimated tax for the year 
is credited against the separate tax 
liabilities of the members in any 
reasonable manner designated by the 
common parent. Consolidated payments 
of estimated tax must be deposited with 
the authorized commercial depositary or 
Federal Reserve Bank with which the 
common porent deposits its estimated 
tax payments. A statement must be 
attached to the payment setting forth the 
name, address, employer identification 
number, and Internal Revenue Service 
Center of each member. 

(2) First two consolidated return 
years. For its first two consolidated 
return years, a group may make 
payments of estimated tax on either a 
consolidated or a separate member 
basis, and the amount of any separate 
estimated tax payments is credited 
against the consolidated tax liability of 
the group. 

(bj Aadition to tax for failure to pay 
estimated tax under section 6655-^1) 
Consolidated return filed. For its first 
two consolidated return years, a group 
may compute the amount of the penalty 
(if any) under section 6655 on a 
consolidated basis or a separate member 
basis, regardless of the method of 
payment. Thereafter, the group must 
compute the penalty for any 
consolidated return year on a 
consolidated basis. 

(2) Computation of penalty on 
consolidated basis, (i) This paragraph 
(b)(2) provides rules for computing the 
penalty under section 6655 on a 
consolidated basis. 

(ii) The tax shown on the return for 
the preceding taxable year referred to in 
section 6655(d)(l)(B)(ii) is, if a 
consolidated return was filed for that 
preceding year, the tax shown on the 
consolidated return for that preceding 
year or, if a consolidated return was not 
filed for that preceding year, the 
aggregate of the taxes ^own on the 
separate returns of the common parent 
and any other corporation that was a 
member of the same affiliated group as 
the common parent for that preceding 
year. 

(iii) If estimated tax was not paid on 
a consolidated basis, the amount of the 
group's payments of estimated tax for 
the taxable year is the aggregate of the 
payments made by all members for the 
year. 


(iv) If the common parent is otherwise 
eligible to use the section 
6655(d)(l)(B)(ii) required annual 
payment rule, that rule applies only if 
the group's consolidated return, or each 
member's separate return if the group 
did not file a consolidated return, for 
the preceding taxable year was a taxable 
year of 12 months. 

(3) Computation of penalty on 
separate member basis. To compute any 
penalty under section 6655 on a 
separate member basis, for purposes of 
section 6655(d)(l)(B)(i), the “tax shown 
on the return*' for the taxable year is the 
portion of the tax shown on the 
consolidated return allocable to the 
member under paragraph (b)l6) of this 
section. If the member was included in 
the consolidated return filed by the 
group for the preceding taxable year, for 
purposes of section 6655(d)(l)(B)(ii), the 
“tax shown on the return'' for the 
preceding taxable year for any member 
is the portion of the tax .shown on the 
consolidated return for the preceding 
year allocable to the member under 
paragraph (b)(6} of this section. 

(4) Consolidated payments if separate 
returns filed. If the group does not file 

a consolidated return for the taxable 
year but makes payments of estimated 
tax on a consolidated basis, for purposes 
of section 6655(b)(1)(B), the “amount (if 
any) of the installment paid** by any 
member is an amount apportioned to 
the member in any reasonable manner 
designated by the common parent. If a 
member was included in the 
consolidated return filed by the group 
for the preceding taxable year, the 
amount of the member's penalty under 
section 6655 is computed on the 
separate member basis described in 
parapaph (b)(3) of this section. 

(5; Tax defined. For purposes of this 
section, “tax'* means the excess of— 

(i) The sum of— 

(A) The consolidated tax imposed by 
section 11. section 1201(a), or 
subchapter L of chapter 1. whichever 
applies: 

iB) The consolidated AMT 
determined under § 1.1502-55; and 

(C) The consolidated environmental 
tax defined under § 1.1552-l(hK2); over 

(ii) The credits allowable under part 
IV of subchapter A of chapter 1 of the 
Internal Revenue Code against the 
consolidated taxes in paragraphs 
(b)(5)(i) (A), (B), and (C) of this section. 

(6) Buies for allocation of 
consolidated tax liabilitv. For purposes 
of this section, the tax shown on a 
consolidated return shall be allocated to 
the members of the group by 
allocating— 

(i) Any tax described in paragraph 
(h)(5KiKA) of this section, net of 


allowable credits under paragraph 
(b)(5)(ii) (other than the allowable 
consolidated MTC defined in $ 1.1502- 
5S(h)), under the method that the group 
has elected pursuant to section 1552 
andSl.l502-33(d); 

(ii) Any allowable consolidated MTC 
(as defined in § 1.1502-55(h)) in 
accordance with the requirements of 
§1.1552-1(g); 

(iii) Any consolidated AMT described 
in paragraph (b)(5)(i)(B) of this section 
in accoi^ance with the requirements of 
§1.1552-l(^;and 

(iv) Any consolidated environmental 
tax described in paragraph (b)[5)(i)(C) of 
this section in accord^ce with the 
requirements of § 1.1552-l(h). 

(c) Examples. The provisions of this 
section are illustrated by the following 
examples. 

Example 1. Corporations P and Si file a 
consolidated return for the first time for 
calendar year 1992. P and Si alto file 
consolidated returns for 1993 and 1994. 

Under paragraph (a)(Z) of this section, for 
1992 and 1993 P and Si may pay estimated 
tax on either a separate or consol (dated basis. 
Under paragraph (a)(1) of this section, for 
1994 the group must pay Its estimated tax on 
a consolidated basis. In determining whether 
P and Si come within the oxoeptioji 
provided in section 6655(dKl)(B)(ii) for 1994, 
the **tax shown on the return" is the tax 
shown on the consolidated return for 1993. 

Example 2. Corporations P, SI, and S2 file 
a coneolkiated return for the first time for 
calendar year 1992 and file their aecond 
consolidated return in 1993. S2 ceases tb be 
a member of the group on September 15, 

1994. Under paragraph {bK2} of this section, 
in detenninicg whether the group (which no 
longer includes S2) comes within the 
exception provided in section 
6655(d)(1)(BKii) for 1994, the “tax shown on 
the return*' is the tax shown on the 
consolidated return for 1993. 

Example 3. CorporatkMis P and Si file a 
consolidated return for the first fime for 
calendar year 1992 and file their second 
consolidated reUim in 1993. Corporation S2 
becomes a member of the group on )u)y 1, 
1994, and joins in the filing of the 
consolidated return for 1994. Under 
paragraph (b)(2) of this section. In 
determining whether the group (which now 
includes S2) comes within the exception 
provided hi section 66S5(d){l)(BKii) for 1994, 
the “tax sbowQ cm the return" is the tax 
shown on the consolidated return for 1993. 
Any tax of S2 for any separate return year is 
not included as a part of the “tax abown on 
the return" for purposes of applying secnion 
6655(d)(lMB)(ii). 

Example 4 . Corporations X and Y file 
consolidated returns for the calendar years 
1992 and 1993 and separate returns for 1994. 
Under paragraph (b)(3) of this section. In 
determining whether X or Y comes within 
the excseptkm provided in sectloo 
6655(d)(l)(B)(ii) for 1994, the “lax shown on 
the return" is the amount of tax shown on 
the consolidated return for 1993 allocable to 
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X and to Y in accordance with paragraph 
(b)(6) of this section. 

(d) Cross reference. For provisions 
relating to quick refunds of corporate 
estimated tax payments, see § 1.1502-78 
and §§ 1.6425-1 through 1.6425-3. 

(e) Effective date. This section applies 
to any taxable year for which the due 
date of the income tax return (without 
regard to extensions) is on or after (the 
data that is sixty days after final 
regulations are Sled with the Federal 
Register]. For prior years, see § 1.1502- 
5 (as contained in the 26 CFR edition 
revised as of April 1,1992). 

Par. 8. Proposed § 1.1502-33, 
published in the Federal Register on 
November 12,1992 (57 FR 53634), is 
amended by adding the following 
sentence at the end of paragraph (d)(l)(i) 
to read as follows: 

§1.1502-33 EarninQa and profits. 



(1) • * * See paragraphs (g). (h). and 
(j) of § 1.1552-1 for rules relating to the 
allocation of the consolidated AMT (as 
computed under § 1.1502-55). the 
consolidated environmental tax (defined 
in § 1.1552-1 (h)), and the consolidated 
additional taxes (defined in § 1.1502-2 
(b)) among members of the group. 

• • • * * 

Par. 7. Section 1.1502-55 is added to 
read as follows: 

§ 1.1502-55 Computation of sHsmadva 
minimum tax of consoHdatsd groups. 

(a) In general —(1) Overview. This 
section provides rules for determining a 
consolidated group’s alternative 
minimum tax liability (its consolidated 
AMT) and for allocating various 
consolidated AMT attributes to 
members of the group. See also section 
1561. 

(2) Principles. The consolidated AMT 
is determined under an approach that 
generally parallels the determination of 
the ^up's consolidated regular tax 
liability. The statutory scheme and 
definitions in sections 55 through 59 
apply in determining consolidated 
AMT. For example, section 55(b)(1) 
defines tentative minimum tax (TMT). 


and that term is modified under this 
section and referred to as ’’consolidated 
TMT.” Generally, this section provides 
further refinements to the 
"consolidated” AMT terms only where 
necessary to illustrate the adjustments 
required to compute the consolidated 
AMT or to allocate consolidated AMT 
attributes among members. 

(b) Consolidated AMTl—{\) In 
general. Consolidated alternative 
minimum taxable income (AMTI), 
computed in accordance with the 
principles of §§ 1.1502-11 and 1.1502- 
12 (relating to the computation of 
consolidated taxable income), equals 
con.solidated pre-adjustment AMTI— 

(1) Increasea or decreased by the 
consolidated adjustment for adjusted 
current earnings (consolidated ACE 
adju.stment). computed under paragraph 
[b)(3) of this section: and 

(ii) Decreased by the consolidated 
alternative tax net operating loss 
deduction (consolidated ATNOL 
deduction), computed under paragraph 
(b)(4) of this section. 

(2) Consolidated pre-adjustment 
AMTI —(i) In general. Consolidated pre¬ 
adjustment AMTI is determined in 
accordance with the principles of 

§ 1.1502-11, taking into account the 
adjustments and preferences provided 
in sections 56 (excluding the section 
56(g) adjustment). 57, and 58. The 
consolidated NOL deduction, however, 
is not taken into account in computing 
consolidated pre-adjustment AKfTI. In 
determining consolidated pre¬ 
adjustment AMTI, a consolidated 
appreciated property charitable 
deduction preference must be 
computed. The consolidated 
appreciated property charitable 
deduction preference is the amount by 
which the consolidated charitable 
contribution deduction determined 
under the principles of § 1.1502-24. 
computed oy taking into account the 
adjustments provided in sections 56 
(excluding the section 56(g] adjustment) 
and 58, would be reduced if all capital 
gain property of the group were taken 
into account at its adjusted basis. 

(ii) Separate pre-adjustment AMTI — 
(A) In general In computing 
consolidated pre-adjustment AMTI, 


each member must compute its separate 
pre-adjustment AMTI. The separate pre- 
adjustment AMTI of a member is 
determined in accordance with the 
principles of § 1.1502-12. taking into 
account the adjustments and 
preferences provided in sections 56 
(excluding the section 56(g) 
adjustment), 57, and 58. 

(B) Computation of members section 
57(a)(2) preference for excess IDCs —(I) 
In general In computing separate pre- 
adjustment AMTI, a member’s 
preference under section 57(a)(2) is the 
member’s allocable share of the 
consolidated IDC preference. A 
member's allocable share of the 
consolidated IDC preference is 
determined by multipl 3 dng the 
consolidated IDC preference by a 
fraction, the numerator of which is the 
separate IDC preference of the member, 
and the denominator of which is the 
sum of the separate IDC preferences of 
all members that have a separate IDC 
preference. 

(2) Consolidated IDC preference. The 
consolidated IDC preference is the 
excess of— 

(i) The aggregate of each member’s 
excess IDCs (as defined in section 
57(a)(2)(B)) arising in the consolidated 
return year; over 

{ii) 65 percent of the consolidated net 
income arising during the consolidated 
return year from all oil, gas, and 
geothermal properties (as defined in 
section 57(a)(2]{C}) of the group’s 
members. 

(3) Separate IDC preference. A 
member’s separate IDC preference is the 
amount, if any, by which the member's 
excess IDCs arising in the taxable year 
from all properties of the member is 
greater than 65 percent of the net 
income from oil, gas and geothermal 
properties of the member for the taxable 
year. 

(lii) Example. The following example 
illustrates the computation of 
consolidated pre-adjustment AMTI 
under this paragraph (b)(2). 

Example, (i) P, Si, and S2 file a 
consolidated return, and have the following 
items of income and deduction for AMT 
purposes. 



P 

SI 

S2 

Con- 

■oNOai- 

ed 

Income..... 

DepmciaJion - 

Section 57(e)(2) CC pralwsnca. . . . 

$1,000 

(300) 

240 

100 

$1,000 

(100) 

0 

so 

$1,000 

(200) 

leo 

0 

$2.0S0 

Section 57{a)(5) tox-eaempl kaerBei proleience.. .. 

Sepaiate o«a-a<4uetneni AMTI ........ 

$1,040 

$950 

$900 
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P 

SI 

S2 

Corv 

soiidat- 

ed 


300 

150 

100 

550 

ConsotiUated pre-adjustmem AMTI......-.-.-...-.-. 


— 


$3,500 


(ii) Under paragraph (b)(2)(li)(B) of this section, the section 57(a)(2) IDC preference for each of the members is computed as 
follows: 



P 

SI 

S2 

Con- 

•oNdat- 

ed 

inr.« ...........-. 

$460 

$100 

$395 

$955 

65% ol net Income from oil. Qas. and geothermal propedies .....—-... 

(160) 

(200) 

(195) 

(555) 

IDC preference............—. 

$300 

$0 

$200 

$400 


(iii) The S400 consolidated IDC preference 
is allocated among the members that have a 
separate IDC preference (P and S2). Each 
member’s allocable share of the consolidated 
IDC preference, which is included in its 
separate pre-adjustment AMTI, is computed 
as follows: 

P 


$400 
consoli¬ 
dated 
IDC pref¬ 
erence 


$300, separate 
IDC preference 


^ $500, sum of sep- = $240 

arate IDC pref¬ 
erences ot all 
members 


S2 


$400 
consoli¬ 
dated 
IDC pref¬ 
erence 


$200, s^rate 
\DC preference 


X $500. sum of sep- *= $160 
arate IDC pref¬ 
erences oi all 
members 


(3) Consolidated ACE adjustment —(i) 
In general. In computing consolidated 
AMTI, subject to the limitation of 
paragraph (b)(3)(iii) of this section, 
consolidated pre-adjustment AMTI is 
increased (or decreased) by 75 percent 
of the excess (or deficit) for the 
consolidated return year of— 

(A) The consolidated ACE (as defined 
in paragraph (b)(3)(ii) of this section) for 
the year; over 

(B) The consolidated pre-adjustment 
AMTI (as defined in paragraph (b)(2) of 
this section) for the year. 

(ii) Consolidated ACE —(A) In general. 
Consolidated ACE is determined in 
accordance with the principles of 
§ 1.1502-11. taking into account the 
adjustments and preferences provided 
in sections 56, 57, and 58. The 
consolidated NOL deduction and the 
consolidated section 247 deduction, 
however, are not taken into account in 
computing consolidated ACE. 

(B) Separate ACE. In computing 
consoliaated ACE, each member must 


compute its separate ACE. The separate 
ACE of a member is the separate pre- 
adjustment AMTI of the member, as 
defined in paragraph (b)(2)(ii) of this 
section, adjusted as provided in section 
56(riand§1.56(g)-l. 

(iii) Limitation on consolidated 
negative ACE adjustments —(A) In 
general. Under the principles of section 
56(g)(2)(B). the amount of the 
consolidated negative ACE adjustment 
for any consolidated return year is 
limited to the sum of— 

(J) The consolidated return year 
cumulative ACE adjustment (as defined 
in paragraph (b)(3)(ii){B)(7) of this 
section); and 

[2] The separate return year 
cumulative ACE adjustment (as defined 
in paragraph (b)(3)(iii)(B){2) of this 
section). 

(B) Definitions — (1) Consolidated 
return year cumulative ACE adjustment. 
The consolidated return year 
cumulative ACE adjustment equals the 
excess, if any, of the consolidated 
positive ACE adjustments for prior 
consolidated return years, over the sum 
of— 

(i) Consolidated negative ACE 
adjustments for prior consolidated 
return years (other than any portion of 
those consolidated negative ACE 
adju.stments attributable to separate 
return year positive ACE adjustments, as 
determined under paragraph 
(b)(3)(iii)(C) of this section); and 

(ii) Consolidated positive ACE 
adjustments for prior consolidated 
return years apportioned to a 
corporation that ceases to be a member 
and carried to its separate return years 
in accordance with paragraph (e)(2) of 
this section (or, for consolidated return 
years for which the due date of the 
income tax return (without regard to 
extensions) is before [the date that is 
sixty days after final regulations are 
filed with the Federal Register), in 
accordance with any reasonable method 
used by the group). 


(2) Separate return year cumulative 
ACE adjustment. The separate return 
year cumulative ACE adjustment equals 
the excess, if any, of the separate return 
year positive ACE adjustments of the 
members for prior taxable years (as 
defined in paragraph (b)(3)(iii)(B)f3/of 
this section), over the sum of— 

(i) The separate return year negative 
ACE adjustments of the members for 
prior taxable years (as defined in 
paragraph (b)(3)(iii)(B)/'4j of this 
section); and 

(ii) The portion of the consolidated 
negative ACE adjustments of the group 
for prior consolidated return years 
attributable to prior year separate return 
year positive ACE adjustments of the 
members (as determined under 
paragraph (b)(3)(iii)(C) of this section). 

(3) Separate return year positive ACE 
adjustments. Separate return year 
positive ACDE adjustments are— 

(i) For each member, the increases in 
AMTI for prior separate return years 
(other than years for which the member 
joined in the filing of a consolidated 
return) due to the ACE adjustment 
under section 56(g); and 

(ii) For any prior separate return years 
for whicii a member joined in the filing 
of a consolidated return with another 
group, the member’s allocable share of 
that group’s consolidated positive ACE 
adjustments determined under 
paragraph (e)(2) of this section (or. for 
taxable years for which the due date of 
the income tax return (without regard to 
extensions) is before [the date that is 
sixty days after final regulations are 
filed with the Federal Register), 
determined in accordance with any 
reasonable method used by that other 
group). 

(4) Separate return year negative A(CE 
adjustments. Separate return year 
negative ACE aajustments include the 
aggregate decreases in AMTI for prior 
separate return years (other them years 
for which the member joined in the 
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filing of a consolidated return) duo to 
the ACE adjustment under section 56(g). 

(C) Consolidated negative ACE 
adjustments attributable to separate 
return year positive ACE adjustments. 
The portion of a consolidated negative 
ACE adjustment attributable to separate 
return year positive ACE adjustments Is 
equal to the consolidated negative ACE 
adjustment multiplied by a Action, the 
numerator of which is the separate 
return year cumulative ACE adjustment 
(as of the beginning of the consolidated 
return year) and the denominator of 
which is the aggregate of the separate 
return year cumulative ACE adjustment 
and the consolidated return year 
cumulative ACE adjustment (both 
determined as of the beginning of the 
consolidated return year). 


(4) Consolidated ATNOL deduction. 
After taking into account the group's 
consolidated ACE adjustment for the 
year, the group takes the consolidated 
ATNOL deduction into account in 
computing consolidated AMTl. Subject 
to applicable limitations (e.g., section 
382) and the provisions of section 56(d), 
the consolidated ATNOL deduction is 
the aggregate of the consolidated 
ATNOL carryovers and carrybacks 
determined under the principles of 
§ 1.1502-21. The consolidate ATNOL 
for a consolidated return year is the 
consolidated net operating loss 
determined under the principles of 
§ 1.1502-21(e) for the year, taking into 
account the adjustments and 
preferences provided in sections 56, 57. 
and 58 for that year. 


(5) Example. The following example 
illustrates certain general principles of 
this paragraph (b). 

Example, (i) Separate returns. P and S file 
separate returns. P’s and S's items of income 
and deduction for regular tax (RT), AMT, and 
ACE purposes, and P’s and S's tax liability 
are provided below. The effects of the lower 
section 11 brackets and the section 55(d) 
AMT exemption amount are ignored. 

(A) P has pre-adjustment AMTI of S700 
and ACE of S900. resulting in a $150 positive 
ACE adjustment (75 percent of the difference 
between P’s ACE and P’s pre-adjustment 
AMTI). P’s ATNOL deduction ($100) reduces 
its AMTI to $75a P’s TMT is therefore $150 
(20 percent of AMTI). Thus. P has an AMT 
liability of $48. the difference between P’s 
TMT ($150) and P’s regular tax ($102). 



(B) S has pre-adjustment AMTI of $900 and ACE of $800. resulting in a $75 negative ACE adjustment (75 percent of the difference 
between S’s pre-adjustment AMTI and S’s AGE. (Assume that S may use the negative adjustment because of prior year positive 
ACE adjustments). S’l ATNOL deduction ($200) r^uces its AMTI to $625. Thus, S has no AMT liability because S’s regular tax 
($306) exceeds its TMT ($125). 


s 

RT 

AMT 

ACE 

Gross inconw.... .... . 

$1.(XX) 

$1,000 

S1XXX) 

DepmcialiQn . _ .. ...,..... 

0 

(100) 

(200) 

Pre-adjustment AMTI ________ -.—...- 


900 



800 

ACP adjustmAni .,.,. 

.«•••». 

(75) 

NOL deduction ........ ........ 

*’(ioo) 


ATNOL deduction. .. .. . ... - ... . . . t 

(200) 


Taxable income .................... 

900 


AMTI.... ..... 


625 


TMT (20%) .... 


125 


RT liability (34%)__________________ 

306 


AMT ... . . ____■. 


0 







(ii) Consolkhted return filed. (A) If P and S Instead elect to file a consolidated return, the group would have the following 
results: 


Pgroue 

p 


Consol- 

RT 



6m»6 

Gross incrMna ..... . . ,, _ ,, ,... 

$1,000 

(500) 

$1,000 

0 

$2,000 

(500) 

Depreciation ..........._.... _ _ 

Aggregate separate taxable income __.........._.................... 

500 

^J0O0 

1.500 


NTX. rlnriiifiion_ r,,.TTr t - r _t ,_ _ ___ _ _ 



(300) 
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P group 

P 

S 

ConaoS- 

dated 

RT 

Coosoiidated taxable Inoome..... ..... 



1,200 

Consolidated RT (34%).......... 



406 





AMT 

P 

s 

ConaoS- 

dated 

Gross income .....,., ,.r.r 

$1,000 

(300) 

$1,000 

(100) 

$2,000 

(400) 

Depredation ........._______..............._......................... 

ConaoUdatod pm-ad|iiamMnf AMTI......... ......, 

$700 

200 

$900 

(100) 

$1,600 

100 

ACE dapredatfon adjustment.............. 

Confiolldatfid AGP ..,....... ....... 

$900 

$800 

$1,700 

Corwolidaled AGP ad^ifttmeni .......,.,rr ... 



75 

(300) 

Consolldafad ATNOL daductlon_________ , .. , 

— 


Consolidated AMTI. ................ ... 

Consdidaled TMT (20%)........ ... __ ___ 


$1,375 

$275 

$0 

Consolidated AMT....................... 

— 


(B) The P group has consolidated pre- 
adjustment AMTI of $1,600. In addition, the 
group has consolidated ACE of $1,700, 
resulting in a $75 positive consolidated ACE 
adjustment (75 percent of the difference 
between the group's ACE and the mup's 
pre-adjustment AMTI). The consolidated 
ATNOL deduction reduces consolidated 
AMTI to $1,375. The consolidated TMT is 
$275. Thus, the P group has no consolidated 
AMT liability because its consolidated 
regular tax ($406) exceeds its consolidated 
TMT ($275). 

(c) Consolidated alternative minimum 
tax foreign tax credit. (Reserved] 

(a) Separate return limitation years. 
[Reserv^l 

(e) Separate return years —(1) 
Carryovers and carrybacks of 
consolidated AMT attributes to separate 
return years —(i) In general. This 
paragraph (e)(1) provides principles 
under whi^ various consolidated AMT 
attributes are allocated among members 
of a consolidated group, generally for 
purposes of apportfoning the attribute to 
a corporation mat ceases to be a 
member. The apportionment of 
consolidated AMT attributes that have 
regular tax counterparts is based on the 
principles applicable to the regular tax 
counterparts. See e.g., § 1.1502-21(b) 
(principles applicable to consolidated 
net operating fosses). 

(ii) Examples. The following 
examples illustrate the application of 
this paragraph (e)(1). 

Example I. Allocation of consolidated 
ATNOL (i) P, Si, and S2 are members of a 
consolidated group. In 1993, the group has a 
consolidated ATNOL of $100. P has a 
separate ATNOL of $150, Si has a separate 
ATNOL of $50. and S2 has separate AMD of 
computing the consolidated ATNOL, taking 
into account only the member's income, gain, 
deduction, and loss, Including the member's 
losses and deduction actually absorbed by 
the group in 'me taxable year (whether or not 


absorbed by the member). See $ 1.1502- 
21(b)(2)(iv). 

(ii) Under this paragraph (e)(1), the portion 
of the consolidated ATNOL allocable to each 
member is determined in accordance with 
the principles of the regulations relating to 
the carryover and carryback of the 
consolidated NOL to separate return years. 
See S 1.1502-21(b). Thus, the portion of the 
consolidated AINOL allocable to P and SI is 
determined by multiplying the consolidated 
ATNOL by a fraction, the numerator of which 
is the member's separate ATNOL and the 
denominator of which is the sum of all 
member's separate ATNOLs. The portion of 
the consolidated ATNOL allocable to P is $75 
($100 multiplied by $150/$200). The portion 
of the consolidated ATNOL allocable to Si is 
$25 ($100 multiplied by $50/$200). S2 is not 
allocated a portion of the consolidated 
ATNOL because S2 had no separate ATNOL. 

Example 2. Allocation of consolidated ACE 
net capital loss, (i) P, SI, and S2 are members 
of a consolidated ^up. In 1993, the group 
has a consolidated ACE net capital loss of 
$210. P has a separate AOE net capital loss 
of $90. Si has a separate AGE net capital gain 
of $60, and S2 has a .separate ACE net capital 
loss of $180. The separate AGE net capital 
losses for P and S2 are determined by 
computing the consolidated AGE net capital 
loss by taking into account only the 
member's gains and losses, including the 
members' losses actually absorbed by the 
group in the taxable year (whether or not 
absorbed by the member). See §§1.1502- 
22(b)(3) and 1.1502-21 (b)(2)(iv). 

(ii) Under this paragraph (e)(1). the portion 
of the consolidated ACE net capita) loss 
allocable to each member is determined in 
accordance with the principles of the 
regulations relating to the carryover and 
carryback of the consolidated net capital loss 
to separate return years. See § 1.1502-22(b). 
Thus, the portion of the consolidated ACE 
net capital loss allocable to P and S2 is 
determined by multiplying the consolidated 
AGE net capital loss by a fraction, the 
ntimerator of which is the member's separate 
ACX net capital loss and the denominator of 
which is the sum of all member's separate 


AGE net capital losses. The portion of the 
consolidate AGE net capita) loss allocable to 
P is $70 ($210 multiplied by $90/$270). The 
portion of the consolidated AGE net capital 
loss allocable to S2 is $140 ($210 multiplied 
by $180/$270). SI is not allocated a portion 
of the consolidated AGE net capital loss 
because Si had no separate ACE net capital 
loss. 

(2) Carryover of consolidated positive 
ACE adjustments to separate return 
years —(i) In general. If a corporation 
ceases to be a member, the portion of 
the consolidated positive AGE 
adjustments allocated to the corporation 
is taken into account in its separate 
return years in accordance with the 
principles of §$1.56 (g)-l (a)(2) and 
1.1502-21 (b). Any separate return year 
cumulative ACE adjustment attributable 
to a corporation as of the close of the 
taxable year in which the corporation 
ceases to be a member is also taken into 
account in its separate return year. 

(ii) Portion of consolidated positive 
ACE adjustments allocable to a 
member —(A) In general. The portion of 
the consolidated positive ACE 
adjustments allocated to a member is 
the consolidated return year cumulative 
ACE adjustment as of the close of the 
consolidated return year in which the 
corporation ceases to be a member, 
multiplied by a fraction. The numerator 
of the fraction is the separate 
cumulative ACE adjustment of the 
member as of the close of the 
consolidated return year in which the 
corporation ceases to be a member, and 
the denominator of the fraction is the 
sum of the separate cumulative ACE 
adjustments of all members having 
separate cumulative ACE adjustments as 
of the close of the consolidated return 
year in which the corporation ceases to 
be a member. 
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(B) Separate cumulative ACE 
adjustment The separate cumulative 
ACE adjustment of a member is the 
consolidated return year cumulative 
ACE adjustment, if any, taking into 
account only the member's items of 
income, gain, deduction, and loss, 
including the member's losses and 
deductions actually absorbed by the 
group (whether or not absorbed by the 
member). 

(f) Deferral and restoration of gain or 
loss. The principles of the Internal 
Revenue Code and regulations that 
affect the timing of inclusion of items in 
consolidated taxable income generally 
apply for purposes of computing 
consolidated pre-adjustment AMTI and 
consolidated ACE. See, e.g., § 1.1502- 
13. Applicable adjustments and 
preferences provided in sections 56, 57. 
and 58 must be taken into account. 

(g) Stock basis adjustments in 
computing consolidated AAfT—(1J 
Parallel approach. The principles set 
forth in §§ 1.-1502-19 and 1.1502-32 for 
determining the regular tax basis in (or 
the regular tax excess loss account with 
respect to) a member's stock generally 
apply in determining both the 
corresponding AMT stock basis (or 
AMT excess loss account) and ACE 
stock basis (or ACE excess loss account). 

(2) Modifications to regular tax stock 
basis principles in computing 
consolidated pre<idjustment AMTI and 
consolidated ACE, The following 
modifications to the stock basis 
adjustment principles of §§ 1.1502-19 
and 1.1502-32 apply for purposes of 


computing AMT stock basis (or AMT 
excess loss account) used in 
determining consolidated pre¬ 
adjustment AMTI and ACE stock basis 
(or ACE excess loss account) used in 
determining consolidated ACE— 

(i) Adjustments may be determined 
annually but are required only if a 
difference between the regular tax and 
AMT or ACE basis in (or excess loss 
with respect to) a member's stock will 
affect the tax liability of any person 
(e.g.. on a sale of the stock): 

(ii) The annual reporting requirements 
of § 1.1502-32(g) do not apply under the 
AMT or ACE systems; 

(iii) In determining the adjustments 
under § 1.1502-32(b)(3)(i), any section 
57 preference items includible in AMTI 
are not taken into account (while tax- 
exempt interest described in section 
57(a)(5) is not taken into account in 
determining the adjustments for AMTI 
under § 1.1502-32(b)(3)(i). it does result 
in a positive stock basis adjustment 
under § 1.1502-32(b)(3)(ii)); 

(iv) A member's portion of any 
disallowed consolidated negative ACE 
adjustment for a consolidated return 
year is treated as a non-capital, non¬ 
deductible expense under § 1.1502- 
32(b)(3)(iii) for purposes of determining 
the adjustments to another member's 
AMT basis in (or excess loss account 
with respect to) the stock of the 
member; and 

(v) Solely for purposes of computing 
adjustments to the ACE basis in (or ACE 
excess loss account with respect to) the 
stock of a member, the member's excess 


of ACE deductions over ACE income for 
a consolidated return year is treated as 
a tax loss under § 1.1502-32(b)(3)(i) that 
is absorbed in the same year that it 
arises. 

(3) Tax payments and refunds. The 
amount of any section 275 tax liability 
or refund of federal income tax taken 
into account under §§ 1.1502-19 and 
1.1502-32 for regular tax purposes is 
also taken into account in computing 
AMT and AGE stock basis (or excess 
loss account). 

(4) Example. The following example 
illustrates the principles of this 
paragraph (g). 

Exam pie. (1) Background. (A) Corporations 
P and S file a consolidated return. On 
January 1,1994. P has a $0 basis in S's stock 
S has gross income for regular tax. AMT, and 
ACE purposes of SIO.OOO in 1994 and a loss 
from operations (before taking into account 
its depreciation deduction) for regular tax. 
AMT, and ACE pui^ses of $5,000 in 1995. 
The P group's tax liability (whether 
attributable to the regular tax or the AMT) is 
solely attributable to S. and the consolidated 
regular tax liability and consolidated AMT 
liability allocations under § 1.1552-1 are the 
same as the separate liabilities of S. Finally, 
the effects of the lower section 11 tax rate 
brackets and the section 55(d) AMT 
exemption amount are ignored. 

(B) On December 31,1995. P sells a portion 
of the S stock. Under paragraph (g)(2)(i) of 
this section, no adjustments to P's basis in S's 
stock are required for purposes of computing 
consolidated pre-adjustment AMTI and 
consolidated ACE in 1994. However, because 
there was a stock sale in 1995. P’s basis In 
S's stock must be adjusted for AMT and ACE 
purposes in 1995 as follows: 



RT 

AMT 

ACE 

(«) Stock basts ac^ostments for 1994—<A) Ad/ustments^ 

Gfoaa Income....... 

DeDfsdatkxi_____ 

$10,000 

(5.000) 

5.000 

$10,000 

(4.000) 

$10,000 

(3.000) 

Taxable Income ....._....................... 

Pre adfustment AMTI......... „ 

6.000 


ACE ......... 


7,000 

ACE adjustment......... 

...... 

750 

6.750 

1.350 

0 

0 

6.750 

(1.700) 

5,050 

(5.000) 

(4.000) 

AMTI . ....... 



TMT (20%)...... 



RT MablWy (34^) .. . . 

1.700 


AMT ....... 

0 

7.000 

(1.700) 

5,300 

(5.000) 

(3.000) 

(B) Stock basis adlustments— 

P's besle In S's stock on 1/1/94..... 

51.1502- 32(bK3)(0 —... . . 

51.1502- 32(bK3)(lH).... .... 'ZZ'ZZZZ'7""'. . 

P'S Basis In S slock on 12/31/94 ....... 

(kiXA) Stock basis adjustments for 1995 

Gross Income.......... 

0 

5.000 

(1.700) 

3.300 

(5.000) 

(5.000) 

(10.000) 

Deofedatton....... 

Taxable Income..... 

Pre-adkistment AMD... 

(9.000) 

*****.... ‘' 

ACE .. .... 


(8.000) 

ACE ackustment_......... 


750 

(8.250) 

0 

AMTI ..... 


***********. 

TMT (20%) .. 

.. 


RT liabmty (34%) ____ . .. . . 

0 

AMT .. . ... 

0 
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I RT I AUT I ACE 


Because of ttie Mdion 5^d) 90'peroer!t Rmttation on the amount of AMT\ that may be dfsel by an ATNOt (Seduction, onty $6,075 of (he $8,250 ATNOt for 1995 to 
carried back k> 1994 under the prirdplee of § 1.1502-21(b), Thus, since al $5,000 of the 1994 regular taxable Inooma WM olfaaf by the 1996 NOL, but only 
$6,075 of the 1994 AMTI was offset try the 1995 ATNOL. an AMT tiablHty lor 1994 of $136 lesufts. Aooordkigfy. only $1,566 of 8>a $1,700 Fedarai Inooma taxes 
paid in 1994 is refunded k\ 1995 


(B) Stock basis acQustments— 

P's basis In S Slock on 12/31/94 $3,300 $5,050 $5,300 

(5.000) 

1,565 

(0) 

(6.075) 

1,565 

(0) 

(8.000) 

1,565 

(0) 

, .....-........- 

§1.1502-O2(bX3)(l)_......_..._ ...... .... .w. _ .... .. ... _ 

§ 1.1S02-32(bK3>(W)................. 

P'S basis (ElA) In S stock ^^4>6n sold on 12/31/95...--- - .. ... 

$(135) 

$540 

$(1,135) 


(h) Consolidated M7X>—(1) Overview. 
A group's consolidated minimum tax 
credit (MTC) is generally based on the 
consolidated adjusted net minimum tax 
for prior years. Adjustments are made to 
take into account a member's adjusted 
net minimum tax firom prior separate 
return years. See paragraphs (h) (2) 
through (4) of this section. Adjustments 
are also made for the portion of the 
consolidated adjusted net minimum tax 
that is allocable to a corporation that 
ceases to be a member (and thus may be 
carried to the member’s separate return 
years). See paragraph (h)(6) of this 
section. 

( 2 ) Computation of the consolidated 
MTC. The consolidated MTC available 
as of the beginning of any consolidated 
return year is the sum of— 

(i) The consolidated return year MTC 
(as defined in paragraph (b)(3) of this 
section); and 

(ii) The separate return year MTC (as 
defined in paragraph (h)(4) of this 
section). 

(3) Consolidated return vear MTC—(i) 
General rule. The consolidated return 
year MTC is the excess (if any) of— 

(A) The consolidated adjusted net 
minimum tax (as dehned in paragraph 
(h)(3)(ii) of this section) for all prior 
consolidated return years beginning 
after 1986; over 

(b) The sum of— 

(J) The amount of the consolidated 
adjusted net minimum tax for prior 
consolidated return years that is 
allowable as a consolidated MTC in 
prior years; and 

(2) The amount of the consolidated 
adjusted minimum tax for prior 
consolidated return years that is 
allowed to be carried to a separate 
return year of a member in accordance 
with paragraph (h)(6) of this section (or. 
for consolidated return years for which 
the due date of the income tax return 
(without regard to extensions) is before 
Ithe date that is sixty days after the final 
regulations are filed witn the Federal 
Register]. in accordance with any 
reasonable method used by the group). 

(ii) Consolidated adjusted net 
minimum tax —(A) In general. Except as 


provided in paragraphs (h)(3)(ii) (B) and 
(C) of this section, consolidated adjusted 
net minimum tax is the amount of the 
consolidated AMT. 

(B) Exception for taxable years 
beginning after 1986 and before 1990. 
For taxable years beginning after 
December 31,1986, and before January 
1,1990, consolidated adjusted net 
minimum tax is the amount of the 
consolidated AMT, reduced by the 
amount that would be the consolidated 
AMT for the taxable year if the only 
adjustments and tax preference items 
were those in section 56(c)(3), section 
57(a)(1), section 57(8)(5), and section 
57(a)(6). 

(C) Special rule for groups with 
consolidated disallo^^ section 29 or 
section 28 credits. The amounts 
determined under paragraph (h)(3](ii) 
(A) and (B) of this section for a taxable 
year are increased by the amount, if any. 
of a group's consolidated disallowed 
section 29 credit or consolidated 
disallowed section 28 credit for the 
year. For this purpose, the consolidated 
disallowed section 29 credit is the sum 
of the section 29 credits of all the 
members that are not allowable under 
section 29 solely by reason of the 
application of section 29(b)(6)(B). The 
consolidated disallowed section 28 
credit is the sum of the section 28 
credits of all the members that are not 
allowable under section 28 solely by 
reason of the application of section 28 
(d)(2)(B). 

(4) Separate return year AfTC—(i) In 
general. The separate return year MTC 
is, subject to applicable limitations (e.g., 
section 383), the excess (if any) of— 

(A) The adjusted net minimum tax (as 
defined in section 53 (d)) for all prior 
separate return years of the group 
members beginning after 1986; over 

(B) The sum of— 

{!) The amount allowable as an MTC 
for such prior separate return years; and 

[2] The amount described in 
paragraph (h)(4)(i)(A) of this section that 
is allowable as a consolidated MTC in 
prior years. _ 

(ii) Adjusted net minimum tax arising 
in another consolidated group. In the 


case of a member that filed a 
consolidated return in a prior year with 
another group, the amount described in 
paragraph (h)(4)(i)(A) of this section 
includes any consolidated MTC of 
another group that is attributable to that 
member and that is apportioned to it 
and available in the consolidated return 
year in accordance with paragraph (h)(6) 
of this section (or, for taxable years for 
which the due date of the income tax 
return (without regard to extensions) is 
before (the date that is sixty days after 
final regulations are filed with the 
Federal Register], in accordance with 
any reasonable method used by that 
other group). 

(iii) Limitation on portion of separate 
return year MTC arising in separate 
return limitation years. [Reserved] 

(5) Limitation on allowable 
consolidated MTC—(1) in general. The 
available consolidated MTC allowable 
under this paragraph (h) for any 
consolidate return year is limited to 
the excess (if any) o/— 

(A) The modified consolidated regular 
tax liability (as defined in paragraph 
(h)(5)(ii) ox this section) for the year; 
over 

(B) The consolidated TMT for the 
year. 

(ii) Modified consolidated regular tax 
liability. Modified consolidated regular 
tax liability is the consolidated regular 
tax liability, computed in accordance 
with section 26 (b), reduced by the sum 
of the consolidated credits (other than 
the consolidated MTC) allowable under 
part IV of subchapter A of chapter 1 of 
the Internal Revenue Code. 

(6) Carryover of the consolidated MTC 
to separate return years —(i) In general. 
When a corporation ceases to be a 
member of a group, the group is 
required to allocate to that corporation 

a portion of the group's consolidated 
KTTC. The allocation is generally based 
on the corporation's contributions to the 
group's consolidated adjusted net 
minimum tax during the consolidated 
return years for which the corporation 
was a member of the group. The amoum 
of the consolidated MTC properly 
allocable to a departing memoer is taken 
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into account by the member in its * 
succeeding separate return years. 

(ii) ConsoUaated MTC allocable to a 
rnember—(A) !n general The amount of 
the consolidated MTC allocable to a 
corporation equals the corporation’s 
allocable share of the consolidated MTC 
available as of the beginning of the 
consolidated return year in which the 
corporation ceases to be a member of a 
group— 

(11 Increased by the corporation's 
allocable share of the consolidated 
adjusted net minimum tax. if any. for 
the consolidated return year in which 
the corporation ceases to be a member 
(as determined under paragraph 
(h)(6)(iii) of this section); and 

(2) Decreased by the corporation's 
allocable share of any allowable 
consolidated MTC for the consolidated 
return year in which the corporation 
ceases to be a member (as determined 
under paragraphs (h) (6)(vi) and (7) of 
this section). 

(B) Reference to rules for determining 
a member's allocable share. For 
purposes of determining a corporation's 
allocable share of the consolidated MTC 
available as of the beginning of the 
consolidated return year in which the 
corporation ceases to be a member of a 
group (as described in paragraph 
(h)(6)(ii){A) of this section), the rules of 
paragraph (h)(6)(iii] of this section apply 
to determine the corporation's allocable 
share of consolidated adjusted net 
minimum tax in each prior consolidated 
return year, and the rules of paragraphs 
(h) (6)(vi) and (7) of this section apply 
to determine the corporation's allocable 
share of any allowable consolidated 
MTC in prior consolidated return years. 
The rules of paragraph (h)(7) of this 


section are also applicable in 
determining the remaining amount of 
the departing member's separate return 
year MTC (from years prior to joining 
the consolidated group) that is taken 
into account in succeeding separate 
return years. 

(iii) Member's allocable share of 
consolidated adjusted net minimum 
tax —(A) !n general. A member's 
allocable share of the consolidated 
adjusted net minimum tax for a 
consolidated return year is determined 
by multiplying the consolidated AMT 
for the year by a fraction, the numerator 
of which is the separate adjusted AMT 
of the member (as defined in paragraph 
(h)(6)(iv) of this section) for the year, 
and the denominator of which is the 
sum of the separate adjusted AMTs of 
each member for the year. 

(B) Special allocation rule for groups 
with consolidated disallowed section 29 
or section 28 credits —(J) General rule. 

In a consolidated return year in w'hich 
the group has a consolidated disallowed 
section 29 or 28 credit, in addition to 
the amount determined under paragraph 
(h)(6)(iii}(A) of this section, a member's 
allocable share of consolidated adjusted 
net minimum tax for the year includes 
its allocable share of the consolidated 
disallowed section 29 or 28 credit. 

(2) Allocable share of disallowed 
credit. A member's allocable share of 
the consolidated disallowed section 29 
credit or consolidated disallowed 
section 28 credit for a consolidated 
return year is determined by 
multiplying the consolldati^ disallowed 
section 29 credit amount (or the 
consolidated disallowed section 28 
credit amount) for the year by a fraction. 
The numerator of the fraction is the total 


section 29 credits (or section 28 credits) 
of the member for the taxable year, and 
the denominator is the total section 29 
credits (or section 28 credits) of all 
members for the year. 

(iv) Separate adjusted AMT—[A] In 
general. Subject to paragraph 
(h)(6)(iv)(B) of this section, the separate 
adjusted AMT of a member for a 
consolidated return year is the excess (if 
any)of— 

(7) The consolidated AMT for the 
year; over 

(2) The consolidated AMT for the 
year; computed by excluding the 
member’s items of income, gain, 
deduction, and loss, and the member's 
credits. 

(B) Special rule in computing separate 
adjusted AMT. If. in computing a 
member's separate adjusted AMT. there 
is no consolidated AMT computed 
without that member’s items (/.e., the 
amount in paragraph (h)(6)(iv)(A)(2) of 
this section is zero), the amount 
determined under paragraph 
(h)(6)(iv)(A) of this section must be 
increased by the excess (if any) of the 
consolidated regular tax computed 
without the member’s items, over 
consolidated TMT computed without 
the member’s items. 

(v) Examples. The provisions of 
paragraphs (h)(1) through (6)(iv) of this 
section are illustrated by the following 
examples. In the examples, corporations 
P. Si. and S2 file a consolidated return. 
In each example, the group has no 
consolidated disallowed section 28 of 
section 29 credits for the year. The 
effects of the lower section 11 brackets 
and the section 55(d) exemption amount 
are ignored. 


Example 1.—(i) 1993 Regular Tax and AMT Computation 



P 

SI 

S2 

Consoli¬ 

dated 

Taxable income .................. 

AUjustmenis and preferences ..........J. . 

AMTI ............., 

TMT (20%) .... 

$1,200 

1.800 

S(200) 

100 

$3,000 

2,000 

$4,000 

3.900 

3.000 

(100) 

5.000 

7.900 




1,500 

1.360 

RT liabdily (34%)........ 



• •«««•« t ••••••• • 

AMT ..,. 





.. 


220 


(ii) Computation of separate adjusted 
AMT 

(A) Computation of Consolidated AMT 


Excluding P's Items 

Taxable income _ 52.800 

Adjiistments and preferences.. 2,100 

AMTI . 4.900 


TNfT (20%) .... 080 

RT liability (34%) . 952 


ANfT .... 28 

Consolidated AMT computed without 
P's items is $28. Accordingly, P's 
separate adjusted AMT is $192 ($220- 
$28). 

(BJ Computation of Consolidated AMT 
Excluding Si's Items 


Taxable income..... $4,200 

Adjustments and preferences . 3.800 


AMTI -. 8.000 

TMT (20%). 1.600 

RT liability (34%) .. 1.428 

AMT . 172 


Consolidated AMT computed without Si’s 
items is $172. Accordingly. Si’s separate 
adjusted AMT is $48 ($220-$! 72). 
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(CJ Computation of Consolidated ASfT 


Excluding E2's Items: 

Taxable income ..... $i .000 

AdjuatmentJ and preferanceii. 1*900 

AMTI ..—..... 2.900 

TMT (20%)_ ^ 

RT liability (34%) ..._........................ 340 

AMT . 240 


Consolidated AMT computed without S2*8 
items is $240. Because consolidated AMT 
computed %vith S2*s Items Is more than that 
amount computed without 82*8 items. 82 has 
no separate ^justed AMT. 


(ill) Allocation of 1993 consolidated 
adjustment net minimum tax to members of 
group. Under paragraph (hKOKiiiXA) of this 
section, the amount of the 1993 consolidated 
adjusted net minimum tax allocable to P and 
81 Is determined as follows (82 is allocated 
no portion of the 1993 consolidated adjusted 
net minimum tax because 82 has no separate 
adjusted AMT): 

P 


$192, Fs separate 
adjusted AMT 


$220 consoli¬ 
dated AMT 


$240. the sum of 
all members' sep¬ 
arated adjustea 
AMTs 


*$176 


8J 


$46. 81*8 separate 
adjusted AMT 

$220consoli- - 

dated AMT $240. the sum of 
all members' sepa¬ 
rate adjusted AvrTs 


*$44 


Example 2.—<i) 1994 Regular Tax and AMT Computation 



P 

SI 

S2 

Conaol- 

dsted 

Taxable lnoofT». . 

$5,000 

(5.000) 


$2,000 

3.400 

$7,000 

6>00 

Adlustmenls and prelerencae..... 


AMTI ..... 


8.000 

6.400 

13.400 

TMT (2<MM.. 

****’. 



« 

2,680 

2,300 

m-Bawruy <34'Xi>.., ..... 



..■■■•••• 

AMT _ 




— 



300 


(ii) Computation of separate adjusted 
AMT, 

(A) Computation of Consolidated AMT 
Excluding P's items 

l axable income .. $2,000 

Adjustments end preferences .. 11.400 

AMTI . 13.400 

TM'r ( 20 %) ....... 2 ^ 

RT liability (34%) _............................... 680 

AMT - 2.000 

Consolidated AMT computed without P's 
iti^ms is $2,000. Because ihe consolidated 
AMT with P is only $300. P has no separate 
adjusted AMT. 

(B) Computation of Consolidated AMT 
Excluding Si's Items 

Titxahle income ........................___... $7,000 

Adjtistmenls and preferences. (1.600) 

AMTI .. 5.400 

TMT (20%)- 1.080 

RT Uability (34%) . 2.380 


The group has no consolidated AMT if Si's 
items are excluded. Accordingly, under 
paragraph (h)(6)(iv)(B) of this section. Si’s 
separate adjusted AMT Is $1,600, the sum of 
$300 (consolidated AMT computed wUh Si's 
items minus consolidated AMT computed 
without Si's Items), and $1,300 (the excess 
of the consolidated regular tax computed 
without Si’s items ($2,380) over the 
consolidated TMT computed without Si's 
items ($1,080)). 

(C) Computation of Consolidated AMT 
Excluding S2*s Items 

Taxable income .. $5,000 

Adjustments and preferencai_......_ 3.000 

AMTI . 8,000 

TMT (20%) .. 1.600 


RT liability (34%)... i,700 

The group has no consolidated AMT if S2’8 
items are excluded. Accordingly, under 
paragraph (hH6)(iv)(B) of this section, S2*s 
separate adjusted AMT is $400, the sum of 
$300 (consolidated AMT computed with S2'8 
items minus oonsoiidated AMT computed 
without S2'8 items), and $100 (the excess of 
the consolidated regular tax computed 
without 82'8 items ($1,700) over the 
consolidated TMT computed without S2’s 
items ($1^^)). 

(iii) Allocation of 1994 consolidated MTC 
to members of the group. Under paragraph 
(h)(6)(iii)(A) of this section, the amount of the 
1994 consolidated adjusted net minimum tax 
allocable to 81 and 82 Is determined as 
fallows (P is allocated no portion of the 
consolidated MTC because P has no separate 
adjusted AMT): 

SI 


$3(M) consoli- ^ 
dated AMT ^ 


S2 


$300 consoli¬ 
dated AMT 

AMTs 


$1,600. Si's sepa¬ 
rate adjustea 
AMT 

$2.0(X). the sum 
of all members* 
separate adjusted 
AMTs 


*$225 


$400. 82*8 sei 


adjusted 


separate 

A^ 


$2,000, the sum of 
all members' tit¬ 
rate adiusted 


*$75 


(vi) Member’s allocable share of 
allowable consolidated MTC in a 
consolidated return year —(A) In 
general. For purposes of determining 
the amount of the cx»nsolidated MTC 
allocable to a member under this 
paragraph (h)(6), a member's allocable 
share of the consolidated adjusted net 
minimum tax for a consolidated return 
year must, as described in paragraph 
(h)(6)(ii) of this section, be reduced by 
the member’s allocable share of that 
amount aUowable in a subsequent 
consolidated return year as a 
consolidated MTC. The member's 
allocable share of consolidated adjusted 
net minimum tax for a year that is 
allowable as a consolidated MTC in a 
subseouent taxable year is determined 
by multiplying the consolidated 
adjusted net minimum tax for the year 
allowable as a consolidated MTC (taking 
into account the ordering rules of 
para^aph (h)(7) of this section) by a 
mction, the numerator of which is the 
member’s allocable share of that 
consolidated adjusted net minimum tax 
and the denominator of which is the 
total amount of that consolidated 
adjusted net minimum tax. 

(B) Example. The provisions of this 
paragraph (h)(6)(vi) are illustrated by 
the following example. 

Example, (i) P, 81, and 82 Ble a 
consolidated return. In 1994, the group has 
consolidated adjusted net minimum tax of 
$1(X). Pursuant to the allocation method 
provided in paragraph (h){6Hiii) of this 
section. P’s, 81*8, and S2*s allocable shares of 
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the 1994 consolidated adjusted net mlnlmuin 
tax rxe $60. $30, and $10, respectively. The 
group has no separate return year MTC as 
defined In paragraph (h)(4) of this section. 

(ii) In 1995. the group has an $80 excess 
of nuxiiOed consolidated regular tax over 
consolidated tentative minimum tax. 
Accordingly. $80 of the 1994 consolidated 
adjusted net minimum tax is allowable as a 
consolidated MTC in 1995 to offset 
consolidated re^ar tax 

(Hi) As described in paragraph (h)(6)(ii] of 
this section, each member's allocable share of 
the 1994 consolidated adjusted net minimum 
tax is reduced by its allocable share of that 
$80 amount allowable as a consolidated MTC 
in 1995. The reduction amount is. under 
paragraph (h)(6X^) of this section, 
determined by multiplying the consolidated 
adjusted net minimum tax allowable as a 
consolidated MTC by a fraction, the 
numerator of which Is the member's allocable 
share of that consolidated adjusted net 
minimum tax and the denominator of which 
is the total amount of that consolidated 
adjusted net minimum tax As provided 
above. P's allocable share of the consolidated 
adjusted net minimum tax is 60 percent (60/ 
100). Si's allocable share hrSO percent (30/ 
100), and S2*8 allocable share is 10 percent 
(10/100). Accordingly, P's allocable share of 
the consolidated adjusted net minimum tax 
Is reduced by $48 ($80 multiplied by .60). 

Si's allocable share of the consolidated 
adjusted net minimum tax is reduced by $24 
($80 multiplied by .30). S2'8 allocable share 
of the consolidated adjusted net minimum 
tax is reduced by $8 ($80 multiplied by .10). 

(7) Amount of adjusted net minimum 
tax allowable as a consolidated MTC, 
Under the rules provided in paragraphs 

(h)(3)(i)(B)(J), (h)(4)(i)(B)(2). (h)(6)(ii). 
and (h)(6)(vi) of this section, adjusted 
net minimum tax, whether consolidated 
adjusted net minimum tax or adjusted 
net minimum tax frxim separate return 
years, must be reduced by the amount 
of that adjusted net minimum tax 
allowable in a subsequent consolidated 
return year as a consolidated MTQ For 
purposes of those rules, consolidated 
adjusted net minimum tax and adjusted 
net minimum tax from separate return 
years are allowable as a consolidated 
MTC in the order of the taxable year in 
which the adjusted net minimum tax is 
imposed, with the adjusted net 
minimum tax imp>o8ed in the taxable 
year with the earliest year end allowable 
first. Consolidated adjusted net 
minimum tax and adjusted net 
minimum tax from separate return years 
imposed in taxable years ending on the 
same date are considered to be 
allowable as a consolidated MTC in 
proportion to the total consolidated 
adjusted net minimum tax and adjusted 
net minimum tax from s^pcuate return 
years incurred in that same taxable year. 
If, however, there is a limitation on the 
use of a consolidated MTC (e.g.. under 
section 3B3). the adjusted net minimum 


tax unable to be used as a credit because 
of the limitation is disregarded for 
purposes of the computation provided 
in this paragraph (h)(7). 

(1) IReserved). 

(j) Successor and predecessor. For 
purposes of this section any reference to 
a corporation or member includes, as 
the context may require, a reference to 

a successor or predecessor. 

(k) Effective date. This section applies 
to any consolidated return year for 
whicn the due date of the income tax 
return (without regard to extensions) is 
on or after (the date that is sixty days 
after final regulations are filed with the 
Federal Register). 

Par. 8. Section 1.1552-1 is amended 
by adding paragraphs (g) through (j) to 
read as follows; 

f 1.1552-1 Earninga and profKa. 

• * • * • 

(g) Allocation of consolidated AMT 
and allowable consolidated MTC to 
members —(1) In general. For purposes 
of determining the earnings and profits 
of each member of a consolidated group, 
the consolidated AMT and allowable 
consolidated MTC (computed under 

§ 1.1502-55) must be allocated among 
the members in accordance with this 
paragraph (g). 

(2) Amount of consolidated AMT 
allocated to a member. The amount of 
consolidated AMT allocated to a 
member is determined by multiplying 
the consolidated AMT by a fraction, the 
numerator of which is the separate 
adjusted AMT (as defined in § 1.1502- 
55(h)(6)(iv)) of the member for the year, 
and the denominator of which is the 
sum of each member's separate adjusted 
AMT for the year. 

(3) Amount of allowable consolidated 
MTC allocated to a member. The 
amount of allowable consolidated MTC 
in a taxable year must be allocated 
among the consolidated group members 
in accordance with the principles of 

§ 1.1502-55(h) (6)(vi) and (7). 

(4) Effective date. Paragraph (g) of this 
section applies to any consolidated 
return year for which the due date of the 
income tax return (without regard to 
extensions) is on or after (the date that 
is sixty days after final regulations are 
filed with the Federal Register). 

(h) Allocation of consolidated 
environmental fox—-(1) In general. For 
purposes of determining the earnings 
and profits of each member of a 
consolidated group, the consolidated 
environment^ tax (as defined in 
paragraph (hM2) of this section) must be 
allocated among the members in 
accordance with paragraph (h)(3) of this 
section. 


(2) Consolidated environmental tax- 

(i) In general. The consolidated 
environmental tax is emial to 0.12 
percent of the excess ot— 

(A) ([k>nsolidated modified AMTl; 
over 

CB) $2,000,000. 

(ii) Consolidated modified AMTI. For 
purposes of determining the 
consolidated environmental tax, 
consolidated modified AMTl is equal to 
the consolidated AMTl (as defined in 
§ 1.1502-55(b)). but determined without 
taking into account— 

(A) The consolidated ATNOL 
deduction (as defined in S 1.1502- 
55(b)(4)); and 

(B) The deduction for the payment o' 
an environmental tax under se^on 
164(a)(5). 

(3) Amount of consolidated 
environmental tax to be allocated to a 
member —(i) In general. The amount of 
consolidated environmental tax to be 
allocated to a member is determined by 
multiplying the consolidated 
environmental tax by a fraction, the 
numerator of which is the separate 
modified AMTl of the member, and 
denominator of which is the sum of 
each member's separate modified AMTl 

(ii) Separate modified AMTL For 
purposes of the allocatiorr of 
consolidated environmental tax, 
separate modified AMTl of a member is 
the consolidated modified AMTl 
determined by taking into account only 
the member’s items of income, gain, 
deduction, and loss, including &e 
member's losses and deductions 
actually absorbed by the group in the 
taxable year (whether or not absorbed by 
the member). For purposes of this 
allocation, a member is considered to 
have separate modified AMTl only if the 
computation in this paragraph (h)(3)(ii) 
produces a number that is greater than 
zero. 

(4) Effective date. Paragraph (h) of this 
section applies to any consolidated 
return year for which the due date of the 
income tax return (without regard to 
extensions) is on or after (Insert date 
that is sixty days after the final 
regulations are filed with the Federal 
Register.) 

(i) (Reserved! 

(j) Allocation of consolidated 
additional taxes to members. For 
purposes of determining the earnings 
and profits of each member of s 
consolidated group, the consolidated 
additional taxes (as defined in § 1.1502- 
2(b)) are allocated to the members in 
accordance with any reasonable method 
used by the group. This paragraph (j) 
applies to any consolidated return year 
for whidi the due date of the income tax 
return (without regard to extensions) is 
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on or after (Insert date that is sixty days 
after final regulations are Hied with the 
Federal Register] 

Shirley D. Peterson* 

Commissioner of Internal Revenue. 

IFR Doc 92-31086 Filed 12-29-92: 8:45 am| 
BtUJNQ CODE 030-01-41 


26 CFR Part 1 
IIA-57-891 
PIN 1S4S-AN73 

Consolidated Retums—Altemative 
Minimum Tax; Hearing 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of public hearing on 
proposed regulations. 

SUMMARY: This document contains 
notice of a public hearing on proposed 
regulations under sections 53 to 59, 

1502, and 1552 of the Internal Revenue 
Code relating generally to the 
computation of the alternative 
minimum tax by consolidated groups. 
OATES: The public hearing will be held 
on Tuesday. April 6.1993, beginning at 
10 a.m. Requests to speak and outlines 
of oral comments must be received by 
Tuesday. March 16.1993. 

ADDRESSES: The public hearing will be 
held in the Internal Revenue ^rvice 
Auditorium, Seventh Floor. 7400 
Corridor, Internal Revenue Service 
Building. 1111 Constitution Avenue. 
NW.. Washington. DC. Requests to 
speak and outlines of oral comments 
should be submitted to: Internal 
Revenue Service. P.O. Box 7604. Ben 
Franklin Station. Attn: CC:CORP:T:R. 
(IA-57-89) room 5228. Washington. DC 
20044. 

FOR FURTHER INFORMATION CONTACT: 

Carol Savage of the Regulations Unit. 
Assistant C^ief Counsel (Corporate). 
(202) 622-8452 or (202) 622-7180 (not 
toll-free numbers). 

SUPPLEMENTARY INFORMATION: Tlie 
subject of the public hearing is proposed 
regulations under sections 53 to 59. 

1502. and 1552 of the Internal Revenue 
Code. Tlie proposed regulations appear 
elsewhere in this issue of the Federal 
Register. 

The rules of § 601.601 (a)(3} of the 
"Statement of Procedural Rules*’ (26 
CFR part 601) shall apply with respect 
to the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Tuesday, 


March 16.1993, an outline of the oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by questions from the panel 
for the government and answers to these 
questions. 

Bec:ause of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Service Building until 
9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 

By direction of the Commissioner of 
Internal Revenue. 

Dale D. Goode. 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate}. 

IFR Doc. 92-31087 Filed 12-29-92: 8:45 am) 
etLUNQ CODE 4a30-01^ 


26 CFR Part 1 
lPS-56-90] 

RIN 1545-A078 

Application of Section 514(c)(9)(E) of 
the Internal Revenue Code to 
Partnerships in Which One or More 
(hut not all) of the Partners Are 
Qualified Organizations Within the 
Meaning of Section 514(cK9KC) 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains 
proposed regulations relating to the 
application of section 514(c)(9)(E) of the 
Internal Revenue Code to partnerships 
in which one or more (but not all) of the 
partners are qualified tax-exempt 
organizations within the meaning of 
section 514(c)(9)(C). These organizations 
include educational organizations 
described in section 170(b)(l)(A)(ii) and 
their affiliated support organizations, 
and qualified trusts described in section 
401. 

DATES: Written comments and requests 
to appear (with outlines of oral 
comments to be presented] at a public 
hearing scheduled for 10 a.m. on March 
31,1993. must be received by March 10. 
1993. See the Notice of Hearing 
published elsewhere in this issue of the 
Federal Register. 

ADDRESSES: Send comments and 
requests to speak (with outlines of oral 


comments to be presented) at the public 
hearing to: Internal Revenue Service, 
P.O. Box 7604, Ben Franklin Station. 
Washington, DC 20044 (Attention 
CC:CORP:T;R: (PS-56-90), room 5228). 
FOR FURTHER INFORMATION CONTACT: 
Concerning the hearing. Carol Savage at 
(202) 622-6452 (not a toll-free number); 
concerning the regulations, Christopher 
G. Kehoe at (202) 622-3080 (not a toll- 
free number). 

SUPPLEMENTARY INFORMATION: 
Background 

This document proposes amendments 
to title 26 of the Code of Federal 
Regulations to provide rules governing 
the application of section 514(c)(9)(E) of 
the Internal Revenue Ck)de (Code). 
Section 514(c)(9)(E) was added to the 
Code by section 10214 of the Omnibus 
Budget Reconciliation Act of 1987, 
Public Law No. 100-203, and was 
amended by section 2004(h) of the 
Technical and Miscellaneous Revenue 
Act of 1988, Public Law No. 100-647. A 
partnership satisfies the requirements of 
section 514(c)(9)(E) if: (I) The allocation 
of items to any partner that is a qualified 
organization (as dehned in section 
514(c)(9)(C)) cannot result in that 
partner having a share of overall 
partnership income for any taxable year 
greater than that partner’s share of 
overall partnership loss for the taxable 
year for which that partner’s loss share 
will be the smallest, and (11) each 
allocation with respect to the 
partnership has substantial economic 
effect within the meaning of section 
704(b)(2). 

Section 514(c)(9)(E)(ii) of the Code 
contains special rules relating to income 
and loss chargebacks, and preferred 
returns and guaranteed payments. 
Section 514(c)(9)(E)(iii) directs the 
Secretary to prescribe regulations 
necessary to carry out the purposes of 
section 514(c)(9)(E), and authorizes the 
Secretary to prescribe regulations that 
provide for tne exclusion or segregation 
of items of income and loss. 

On June 25,1990, Notice 90-41, 
1990-1 C.B. 350, was published in the 
Internal Revenue Bulletin to provide 
interim guidance regarding the 
application of section 514(c)(9)(E) of the 
Code and to request comments. 

Explanation of Provisions 

!. General Background 

Under section 511 of the Code, tax- 
exempt organizations are generally 
taxable on their unrelated business 
taxable income. Section 514(a) provides 
that unrelated business taxable income 
includes a specified percentage of the 
gross income derived from debt- 
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financed property described in section 
514(b). Subject to certain requirements, 
section 514(c)(9) provides an exception 
for income derived from certain debt- 
financed investments in real property by 
qualified organizations. Und^ section 
514(c)(9)(C), qualified organizations 
include educational organizations 
described in section 170(b){1)(A)(ii) and 
their affiliated support organizations, 
and qualified trusts described in section 
401. 

The exception provided in section 
514(c)(9) contains additional 
requirements for debt-hnancad real 
property held by a partnership in which 
one or more (but not all) of the partners 
are qualified organizations. Either each 
allocation to a partner that is a Qualified 
organization must be a qualifiea 
allocation within the meaning of section 
16d(h)(6), or the partnership must 
satisfy the requirements of section 
514(c)(9)(E). These proposed regulations 
provide rules governing the application 
of section 514(c)(9)(E). 

II. Introduction 

For a partnership to satisfy the 
requirements of section 514(c)(9)(E), the 
allocation of items to any partner that is 
a qualified organization cannot result in 
that partner having a percentage share of 
overall partnership income for any 
taxable year greater than that partner's 
percentage share of overall partnership 
loss for the taxable year for which that 
partner's percentage loss share will be 
the smallest (that partner's "fractions 
rule percentage''). This requirement, 
commonly referr^ to as the fractions 
rule, must be satisfied both on a 
prospective basis and on an actual basis 
for each taxable year of the partnership. 
The second requirement under section 
514(c)(9)(E) is that each partnership 
allocation must either have substantia] 
economic effect or (in the case of certain 
allocations that cannot have economic 
effect) be deemed to be in accordance 
with the partners* interests in the 
partnership. 

Overall partnership income is the 
amount by which the aggregate items of 
partnership income and^in for the 
taxable year exceed the aggregate items 
of partnership loss and deduction for 
the year. Overall partnership loss is the 
amount by which the aggregate items of 
partnership loss and deduction for the 
taxable year exceed the aggregate items 
or partnership income and gain for the 
year. In general, all items of partnership 
income, gain, loss, and deduction that 
increase or decrease the partners* capital 
accounts under § 1.704-1(b)(2)(iv) are 
taken into account in computing overall 
partnership income or loss. 


The proposed regulations exclude 
allocations of certain items—generally 
by disregarding those items in 
computing overall partnership income 
or loss and the partners' alloc^le shares 
of overall partnership income or loss. 
The purpose of the exclusions is to 
allow ordinary economic business 
allocations (such as preferred returns), 
to avoid technical violations arising due 
to the requirements of section 704(b), 
and to avoid "foot-faults." 

III. Application of Pules 

A. Preferred Returns and Guaranteed 
Payments 

In genera), items of income (including 
gross income) and gain that may be 
allocated to a qualified organization 
with respect to a current or cumulative 
reasonable preferred return for capital 
(including allocations of minimum gain 
attributable to nonrecourse or partner 
nonrecourse liability proceeds 
distributed to the qualified organization 
as a reasonable preferred return) are 
disregarded in computing overall 
partnership income or loss for purposes 
of the fractions rule. Reasonable 
guaranteed payments for capital or 
services also are disregarded for 
purposes of the fractions rule. Notice 
90-41 provides that reasonable 
preferred returns and reasonable 
guaranteed payments for capital may be 
computed, with respect to unretumed 
capital, at a rate that is no greater than 
120 percent of the highest applicable 
federal rale (AFR). In response to 
comments received on the notice, the 
proposed regulations provide that a 
preferred return or guaranteed payment 
for capital is reasonable to the extent it 
is computed, with respect to unretumed 
capital, at a commercially reasonable 
rate. The proposed regulations provide 
two safe-hart^r rates that are tied to the 
highest long-term applicable federal rate 
(AFR) within the meaning of section 
1274(d), for the month the qualified 
organizaticMi's right to a preferred return 
or guaranteed payment is first 
established or for any month in the 
partnership taxable year for which the 
return or payment on capital is 
computea. Under the safe harbors, a rate 
is deemed to be conunercially 
reasonable if it is less than or equal to 
150 percent of the relevant AFR or less 
than or equal to the relevant AFR plus 
four percentage points. A rate in excess 
of the safe-harbor rates may be 
commercially reasonable, depending on 
the relevant facts and circumstances. 

The proposed regulations provide that a 
reasonable preferred return is 
disregarded in computing overall 
partnership income or loss only to the 


extent corresponding items of income or 
gain will not oe allocated for a taxable 
year unless the preferred return is paid 
in cash before t^ due date (not 
including extensions) for filing the 
partnersldp's return for that Uocable 
year. A similar "cash-befbre-accnial" 
requirement applies to guaranteed 
payments. A partnership that avails 
itself of the mle disregaiding reasonable 
guaranteed payments is required to 
deduct a reasonable guaranteed 
payment to a qualifi^ organization no 
earlier than the taxable year it is paid in 
cash. However, a guaranteed payment 
that is paid in cash within 75 days after 
the end of a taxable year may be treated 
as paid in that prior taxable year. In 
response to comments received*on the 
notice, the proposed regulations make it 
clear that, if a partnership does not have 
sufficient cash flow to make 
distributions or payments to a qualified 
organization on a current basis, the 
partnership is permitted to distribute or 
pay the shortfall (on a compound basis 
if the partnership chooses) and make 
corresponding allocations in later years 
without violating the fractions rule. 

B. Chargebacics and Income Offsets 

The proposed regulations provide 
exceptions for certain types of 
chargebacks. The first exception is for 
allocations that chargeback prior 
disproportionately large allocations (i.e., 
in excess of a qualified organization's 
fractions rule percentage) of overall 
partnership loss to a qualified 
organization, or prior dispropoftionateiy 
small allocations of overall partnership 
income to a qualified organization. To 
qualify, the ciiargeback must reverse an 
allocation of the entire overall 
partnership income or loss for a taxable 
year, or an allocation of a part of the 
overall partnership income or loss that 
consists of a pro rata portion of each 
item of partnership income, gain, loss, 
and deduction comprising the overall 
partnership income or loss for the year. 
In addition, although the prior 
allocations may be charged back in any 
order, each allocation that is charged 
back must be charged back in the same 
ratio as originally made. 

Additional exceptions are provided 
for minimum gain chargebacks of 
nonrecourse deductions and qualified 
income offsets since partnerships 
generally must include those types of 
provisions in the partnership agreement 
to comply With the section 704(b) 
regulations. Although the minimum 
gain chargeback exception nominally 
applies to all allocations of nonrecourse 
deductions, it should be noted that 
since no exception is provided for the 
initial allocation of nonrecourse 
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deductions, the fractions rule will 
generally be satisBed only if 
nonrecourse deductions are allocated in 
accordance with each partner's fractions 
rule percentage or if disproportinately 
large allocations of these d^uctions are 
made to the qualified organizations. The 
proposed regulations contain a formula 
for determining the extent to which a 
minimum gain chargeback is 
attributable to nonrecourse deductions 
(oijoartner nonrecourse deductions). 

Inere is also an exception for 
chargebacks of partner nonrecourse 
deductions. This exception is broader 
than the one for chargebacks of 
partnership nonrecourse deductions 
because the section 704(b) regulations 
require the disproportionate allocation 
of partner nonrecourse deductions in 
certain circumstances that arise either 
for valid business reasons or 
unexpectedly. The exception is broader 
in that chargebacks of compensating 
allocations of recourse deductions to 
another partner are also disregarded. In 
addition, a related provision in the 
proposed regulations disregards 
potential allocations of partner 
nonrecourse deductions and 
compensating allocations to other 
partners until they are actually made. 
Thus, for example, if a taxable partner 
is allocated Si00 of partner nonrecourse 
deductions and a compensating 
allocation of $100 of recourse 
deductions is made to the qualified 
organization in the same taxable year, 
generally, neither the initial allocations 
nor the subsequent chargeback of the 
initial allocations will cause the 
partnership to violate the fractions rule. 
These provisions address a concern 
several commentators expressed, 
namely, that including a provision in a 
partnership agreement (as may be 
required by § 1.704-2) ^at allocates 
partner nonrecourse deductions to a 
taxable partner may violate the fractions 
rule even in situations where the 
partners are confident that actual 
allocations of partner nonrecourse 
deductions will not violate the fractions 
rule. 

The proposed regulations disregard 
minimum gain chaigebacks attributable 
to the distribution of nonrecourse (or 
partner nonrecourse) liability proceeds 
only to the extent that the chargeback is 
attributable to a distribution of a 
reasonabie preferred return to a ‘ 
qualified organization. However, to 
avoid technical violations of the 
fractions rule that would otherwise arise 
from including a minimum gain 
chargeback provision in a partnership 
agreement, allocations of minimum gain 
that may be made with respect to 
distributions that are used for purposes 


other than funding reasonable preferred 
returns to qualified organizations are 
taken into account only to the extent an 
allocation Is actually made. 

C. Exclusion of Items of Loss and 
Deduction 

In response to comments received on 
the notice, the proposed regulations 
allow partnerships to specially allocate 
certain expenditures, which are 
attributable to some but not all of the 
partners, to the partners that bear the 
economic effect of those allocations 
without violating the fractions rule. This 
exception applies to expenditures for 
the additional record-keeping and 
accounting that may be incurred in 
computing basis adjustments under 
section 743(b), additional administrative 
costs that result from having a foreign 
partner, and state and local taxes or 
expenditures relating to those taxes. 

In addition, the proposed regulations 
provide that allocations of unlikely 
losses or deductions (other than items of 
nonrecourse deduction) that may be 
specially allocated to partners that bear 
the economic effect of those allocations 
are disregarded in computing overall 
partnership income or loss for purposes 
of the fractions rule. Losses and 
deductions are unlikely only if they 
result from unexpected events. Events 
are unexpected if they could not 
reasonably have been foreseen by the 
partners, taking into account all relevant 
facts, circumstances, and information 
available to the partners (including bona 
fide financial projections). These events 
include those in the nature of liabilities 
from tort and other unforeseen third- 
party litigation; labor strikes; unusual 
delays in securing required permits or 
licenses; abnormal weather conditions 
(considering the season and the job site); 
significant delays in leasing property 
due to an economic downturn in the 
geographic area; and unanticipated cost 
overruns. No inference is drawn as to 
whether a loss or deduction is unlikely 
from the fact that the partnership 
agreement includes a provision for 
allocating that loss or deduction. To 
address concerns raised by 
commentators, the rule for excluding 
unlikely losses and deductions operates 
without regard to the capital account 
balances of the qualified oiganization 
partners or whether the partnership 
realizes a profit or loss in the years that 
allocations may be made. 

D. Other Exceptions 

Many partnership agreements include 
one or more provisions that allocate 
items of loss or deduction away from a 
partner whose capital account deficit 
would otherwise be larger than is 


permitted under the section 7CM(b) 
regulations. The proposed regulations 
disregard such provisions for purposes 
of the fractions rule in taxable years in 
which there are no such allocations. 
However, for the provision to qualify for 
this exception, all relevant facts, 
circumstances, and information 
available to the partners at the time the 
provision becomes part of the agreement 
must reasonably indicate that it is 
unlikely that an allocation pursuant to 
the provision will be made during the 
life of the partnership. 

Similarly, as noted above, the 
proposed regulations disregard potential 
allocations of partner nonrecourse 
deductions and compensating 
allocations of other deductions for 
purposes of the fractions rule in taxable 
years in which there are no such 
allocations. The proposed regulations 
also waive violations of the Actions 
rule that may arise if disproportionately 
large allocations of partner nonrecourse 
deductions to a qualified organization 
causes another qualified organization’s 
share of overall loss to be 
disproportionately small for the year. 
This rule may not be applied in a 
manner that would allow partnerships 
to shift income to qualified 
organizations. 

E. De Minimis Exceptions 

The proposed regulations also provide 
two de minimis exceptions. The first 
exception excludes partnerships from 
the fractions rule altogether if: (1) 
Qualified organizations do not hold, in 
the aggregate, interests of greater than 
five percent in the capital or profits of 
the partnership; and (2) the qualified- 
organization partners participate on 
substantially the same terms as all other 
partners, or as all other similarly 
situated taxable partners owning 
substantial interests in the partnership. 
The second exception is for allocations 
of de minimis amounts of loss or 
deduction items that are made away 
from qualified organizations and to 
taxable partners. These de minimis 
allocations are disregarded only if they 
are unplanned and not motivated by tax 
avoidance. 

F. Tiered Partnerships 

The proposed regulations allow a 
qualified organization that uses a tiered- 
partnership structure to demonstrate 
that the fractions rule is satisfied under 
any reasonable method so long as tax 
avoidance is not a principal puipose for 
the tiered structure. Three examples 
illustrate the application of the rule. 
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G. Proposed Effective Dates 

The regulations are generally 
proposed to apply on December 30, 

1992. 

Special Analyses 

It has been determined that these 
rules are not major rules as de6ned in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It has also been determined 
that section 553fb) of the Administrative 
Procedure Act (5 U.S.C chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) do not apply to these 
proposed regulations. Therefore, an 
initial Regulatory Impact Analysis is not 
required. 

Submission to Small Business 
Administration 

Pursuant to section 7805(0 of the 
Internal Revenue Code, a copy of the 
rules will be submitted to the Chief 
Counsel for Advocacy of the Small 
Business Administration for comment 
on their impact on small business. 

Comments and Public Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are timely 
submitted (preferably a signed original 
and eight copies) to the Internal 
Revenue Service. All comments will be 
available for public inspection and 
copying. Written comments and 
requests to appear at a public hearing 
scheduled for 10 a.m. on March 31, 

1993, must be received by March 10, 
1993. See the notice of public hearing 
published elsewhere in this issue of die 
Federal Register. 

Drafting Information 

The principal author of these 
proposed regulations is Christopher G. 
Kehoe, Office of the Assistant Chief 
Counsel (Passthroughs and Special 
Industries), Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
developing the proposed regulations on 
matters of both substance and style. 

List of Subjects in 26 CFR 1.511-1 
Through 12.514(g)-l 

Income taxes. Reporting and 
recordkeeping requirements. 

Proposed Amendments to the 
Regulations 

Accordingly. 26 CFR part 1 is 
proposed to be amended as follows: 


PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953 

Paragraph 1. The authority citation 
for part 1 is amended by adding the 
following citation: 

Authority: 26 U.S.C. 7805 • * • Section 
l.514{c)-2 also issued under 26 U.S.C. 
514(c)(9)(E)(lii). • • • 

Par. 2. Section 1.514(c)-2 is added to 
read as follows: 

§ 1.514(c)-2 Permitted allocations under 
section 514(cX9KE). 

(а) Table of contents. This paragraph 
contains a listing of the major headings 
ofthisSl.514(c}-2. 

(a) Table of contents. 

(b) Application of section 514(c)(9)(E), 

relating to debt-financed real property 
held by partnerships. 

(1) In general. 

(1) The fractions rule. 

(ii) Substantial economic effect. 

(2) Manner in which fractions rule is 
applied. 

(i) In general. 

(ii) Subsequent changes. 

(c) General Definitions. 

(1) Overall partnership income and loss. 

(1) Items taken into account in determining 
overall partnership income and loss. 

(ii) Guaranteed payments to qualified 
organizations. 

(2) Fractions rule percentage. 

(3) Definitions of certain terms by cross 
reference to partnership regulations. 

(4) Example. 

(d) delusion of reasonable preferred returns 

and guaranteed payments. 

(1) Overview. 

(2) Preferred Returns. 

(3) Guaranteed Payments. 

(4) Reasonable amount. 

(i) In general. 

(ii) Safe Harbor. 

(5) Unretumed capital. 

(i) In general. 

(ii) Return of capital. 

(б) Timing rules. 

(i) Limitation on allocations of income 
with respect to reasonable preferred 
returns for capital. 

(ii) Guaranteed payments must be paid in 
cash. 

(7) Examples. 

(e) Chargebacks and offsets. 

(1) In general. 

(2) Disproportionate allocations. 

(i) In genera). 

(ii) Limitation on chargebacks of partial 
allocations. 

(3) Minimum gain chargebacks attributable 
to nonrecourse deductions. 

(4) Chargebacks attributable to the 
distribution of nonrecourse liability 
proceeds. 

(5) Examples. 

(f) Exclusion of reasonable partner-specific 

items of deduction. 

(g) Exclusion of unlikely losses and 

deductions. 

(h) Provisions preventing deficit capital 

account balances. 


(i) (Reserved). 

(j) Exception for partner nonrecourse 

deductions. 

(1) Partner nonrecourse deductions 
disregarded until actually allocated. 

(2) Disproportionate allocation of partner 
nonrecourse deductions to a qualified 
organization. 

(k) Special rules. 

(1) Changes in partnership allocations 
arising from a change in the partners' 
interests. 

(2) De minimis interest rule. 

(3) De minimis allocations disregarded. 

(i) General rule. 

(ii) De minimis amount defined. 

(4) Anti-abuse rule. 

(l) (Reserved). 

(m) Tiered partnerships. 

(1) In general. 

(2) Examples. 

(n) Effective date. 

(1) In general. 

(2) General effective date of the regulations. 

(3) Periods after June 24,1990. and prior 
to December 30,1992. 

(4) Periods prior to the issuance of Notice 
90-41. 

(5) Material modifications to partnership 
agreements. 

(b) Application of section 514(c)(9)(E), 
relating to debt-financed real property 
held by partnerships —(1) In general. 
This § 1.514(c)-2 provides rules 
governing the application of section 
514(c)(9)(E). To comply with section 
514(c)(9)(E), the following two 
requirements must be met: 

(1) The fractions rule. The allocation 
of items to a partner that is a qualified 
organization cannot result in that 
partner having a percentage share of 
overall partnership income for any 
taxable year greater than that partner's 
fractions rule percentage (as defined in 
paragraph (c)(2) of this section); and 

(ii) Substantial economic effect. Each 
partnership allocation must have 
substantial economic effect or, in the 
case of allocations that cannot have 
economic effect, must be deemed to be 
in accordance with the partners* 
interests in the partnership within the 
meaning of § 1.704-1 or 1.704-2. 

(2) Manner in which fractions rule is 
applied. —(i) In general. Except as 
otherwise provided in this section, a 
partnership must satisfy the fractions 
rule both on a prospective basis and on 
an actual basis for each taxable year of 
the partnership, commencing with the 
first taxable year of the partnership in 
which the partnership holds debt- 
financed real property and has a 
qualified organization as a partner. The 
partnership agreement includes side 
agreements (see § 1.704-1 (b)(2)(ii)(/i)) 
and informal understandings that might 
affect the application of the fractions 
rule. See paragraph (k) of this section for 
special rules relating to changes in the 
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partners* interests and de minimis 
exceptions to the fractions rule. 

(ii) Subsequent changes. A 
subsequent change to a partnership 
agreement that causes the partner^ip to 
violate the fractions rule ordinarily 
causes the partnership's income to fail 
the unreloted business income tax 
exception of section 514(c)(9)(A) only 
for the taxable year of the change and 
subsequent taxable years. 

(c) Generai Definitions —(1) Overall 
partnership income and loss. Overall 
partnership income is the amount by 
which the aggregate items of partnership 
income and gain for the taxable year 
exceed the aggregate items of 
partnership loss end deduction for the 
year. Overall partnership loss is the 
amount by which the aggregate items of 
partnership loss and deduction for the 
taxable year exceed the aggregate items 
of partnership income and gain for the 
year. 

(1) Items token into account in 
determining overall partnership income 
and loss. Except as otherwise provided, 
the partnership items that are included 
in computing overall partnership 
income or loss are those items of 
income, gain, loss, and deduction 
(including expenditures described in 
sedion 705(a)(2)(B)) that increase or 
decrease the partners* capital accounts 
under § 1.704-l(b)(2)(iv). Tax items 
allocable pursuant to section 704(c) or 

§ 1.704-l(b)(2)(iv)(/)(4) are not included 
in computing overall partnership 
income or loss. 

(ii) Guaranteed payments to qualified 
organizations. Except to the extent 
otherwise provided in paragraph (d) of 
this section— 

(A) A guaranteed payment to a 
qualified organization is not treated as 
an item of partnership loss or deduction 
in computing overall partnership 
income or loss; and 

(B) Income that a qualified 
organization may receive or accrue with 
respect to a guaranteed payment is 
treated as an allocable share of overall 
partnership income or loss for purposes 
of the fractions rule. 

(2) Fractions rule percentage. A 
qualified organization's fractions rule 
percentage is that partner’s penxmtage 
share of overall partnership loss for the 
taxable year for which that partner's 
percentage share of overall partnership 
loss will be the smallest. 

(3) Definitions of certain terms by 
cross reference to partnership 
regulations. Nonrecourse deduction, 
nonrecourse liability, minimum gain 
chargeback, nonrecourse liability 
proceeds, partner nonrecourse debt, and 
partner nonrecourse deductions have 


the meanings provided in §§ 1.704-1 
and 1.704-2. 

(4) Example. The following example 
illustrates this paragraph (c). 

Example, (imputation of overall 
partnership income and loss for a taxable 
year, (i) TP. a taxable corporation, and QO. 
a qualified organization, form a partnership 
to own and operate encumbered real 
property. Under the partnership agreement, 
all items of income, gain, loss, deduction, 
and credit are allocated 50 percent to TP and 
50 percent to QO. Neither partner Is entitled 
to a preferred return. In its first taxable year, 
the )>artnership has bottom-line net Income 
of $5,100. which is comprised of $10,000 of 
rental income. $4,000 of salary expense, and 
a $900 guaranteed payment for services to 
QO, no part of which qualifies as a 
reasonable guaranteed payment under 
paragraph (d) of this section. 

(ii) The partnership violates the fractions 
rule. The guaranteed payment is not treated 
as an item of deduction in computing overall 
partnership income or loss because it does 
not qualify as a reasonable guaranteed 
payment. See paragraph (cKlXii)(A) of this 
section. Accordingly, overall partnership 
income for the year is $6,000. which consists 
of $10,000 of rental income less $4,000 of 
salary expense. See paragraph (c)(1)(i) of this 
section. The $900 of income that QO may 
receive or accrue with respect to the 
guaranteed payment is treated as an allocable 
share of the $6,000 of overall partnership 
income. See paragraph (c)(l)(ii)(B) of this 
section. Therefore, QO’s allocable share of 
the overall partnership income for the year is 
$3,450, which is comprised of the $900 of 
income pertaining to QO*8 guaranteed 
payment, plus QO*s $2,550 allocable share of 
the partnership's net income for the year (50 
percent of $5,100). QO's $3,450 allocable 
share of overall partnership income equals 
58.2 percent of the $6,000 of overall 
partnership income and exceeds QO's 
fractions rule percentage, which is less than 
50 percent. (If there were no guaranteed 
payment. QO*s fractions rule percentage 
would bo 50 percent. However, the existence 
of the guaranteed payment to that is not 
disregarded for purposes of the fractions rule 
pursuant to paragraph (d) of this section 
means that Qp*s fractions rule percentage is 
less than 50 percent.) 

(d) Exclusion of reasonable preferred 
returns and guaranteed payments —(1) 
Overview. This paragraph (d) sets forth 
requirements for disregarding 
reasonable preferred returns for capital 
and reasonable guaranteed payments for 
capital or services for purposes of the 
fractions rule. To qualify, the preferred 
return or guaranteed payment must be 
set forth in a binding, written 
partnership agreement. 

(2) Preferred Betums. Items of income 
(including gross income) and gain that 
may be allocated to a qualified 
organization with respect to a current or 
cumulative reasonable preferred retuni 
for capital (including allocations of 
minimum gain attributable to 


nonrecourse (or partner nonrecourse 
liability) proceeds distributed to the 
qualified organization as a reasonable 
preferred return) are disregarded in 
computing overall partnership income 
or loss for purposes of the fractions rule. 

(3) Guaranteed Payments. A current 
or cumulative reasonable guaranteed 
payment to a qualified organization for 
capital or services is treated as an item 
of deduction in computing overall 
partnership income or loss, and the 
income that qualified organization may 
receive or accrue fr^om the current or 
cumulative reasonable guaranteed 
payment is not treated as an allocable 
share of overall partnership income or 
loss. The treatment of a guaranteed 
payment as reasonable for purposes of 
section 514(c)(9)(E) does not afreet its 
possible characterization as unrelated 
business taxable income under other 
provisions of the Internal Revenue 
Code. 

(4) Reasonable amount —(i) In 
general. A guaranteed payment for 
services is reasonable only to the extent 
the amount of the payment is reasonable 
under § 1.162-7 (relating to the 
deduction for payment of personal 
services). A preferred return or 
guaranteed paymient for capital is 
reasonable only to the extent it is 
computed, with respect to unreturned 
capital, at a rate that is commercially 
reasonable based on the relevant facts 
and circumstances. 

(ii) Safe harbor. For purposes of this 
paragraph (d)(4). a rate is aeemed to be 
commercially reasonable if it is no 
greater than four percentage points more 
than, or if it is no greater than 150 
percent of, the hicnest long-term 
applicable federal rate (“AFR”) within 
the meaning of section 1274(d), for the 
month the qualified organization's right 
to a preferred return or guaranteed 
payment is first established or for any 
month in the partnership taxable year 
for which the return or payment on 
capital is computed. A rate in excess of 
the rates described in the preceding 
sentence may be cxsmmercially 
reasonable, ^sed on the relevant facts 
and circumstances. 

(5) Unreiumed capital —(i) In general. 
Unretumed capital is computed on a 
weighted-average basis and equals the 
excess of— 

(A) The amount of money and the fair 
market value of property contributed by 
the partner to the partnership (net of 
liabilities assumed, or taken subject to. 
by the partnership); over 

(B) The amount of money and the fair 
market value of property (net of 
liabilities assumed, or taken subject to. 
by the partner) distributed by the 
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partnership to the partner as a return of 
capital. 

(ii) Return of capital. In determining 
whether a distribution constitutes a 
return of capital, all relevant facts and 
circumstances,, including the terms of 
the partnership agreement, are taken 
into account. Generally, a material 
distribution is treated as a return of 
capital if it is not attributable to the 
partnership’s cash flow from its 
business operations. 

(6) Timing rules —(i) Limitation on 
allocations of income with respect to 
reasonable preferred returns for capital. 
Items of income and gain that may be 
allocated to a qualifi^ organization in 
a taxable year with respect to a 
reasonable preferred return for capita] 
are disregarded for purposes of the 
fractions rule only to the extent the 
allocable amount will not exceed— 

(A) The aggregate of the amount that 
has been distributed to the qualified 
organization as a reasonable preferred 
return for the taxable year of the 
allocation and prior taxable years, on or 
before the due date (not including 
extensions) for filing the partnership’s 
return for the taxable year of the 
allocation, minus 

(B) The aggregate amount of 
corresponding income and gain 
allocated to the qualified organization in 
all prior years. 

(ii) Guaranteed payments must be 
paid in cash. A partnership that avails 
itself of paragraph (d)(3) of this section 
is required to deduct a reasonable 
guaranteed payment to a qualified 
organization no earlier than the taxable 
year it is paid in cash. For purposes of 
this paragraph (d)(6){ii), a guaranteed 
payment that is paid in cash within 75 
days after the end of a taxable year may 
be treated as paid in that prior taxable 
year. 

(7) Examples. The following examples 
illustrate this paragraph (d). 

Facts. Qualified organization QO and 
taxable corporation TP form a partnership. 

QO contributes S9,000 to the partnership and 
TP contributes $1,000. The partnership 
borrows $50,000 from a third party lender 
and purchases an office building for $55,000. 
At all relevant times the safe ha^r rate 
described in paragraph (d)(4Kii) of this 
section equals 10 percent. All allocations in 
the partnership agreement satisfy the 
requirements of section 514(cH9ME){i)((l). 

Example I. Allocations made with tespect 
to preferred returns, (i) The partnership 
agreement provides that in each taxable year 
the partnership’s "distributable cash" is first 
to be distributed to QO as a 10 percent 
preferred return on its unretumed capital. To 
the extent the partnership has insufficient 
cash to pay QO its preferred return in any 
taxable year, the preferred return is 
compounded (at 10 percent) and is to be paid 


in future years to the extent the partnership 
has distributable cash. The partnership 
agreement first allocates gross income and 
gain 100 percent to QO. to the extent cash 
has been distributed to QO as a preferred 
return. All remaining profit or loss is 
allocated 50 percent to QO and 50 percent to 
TP. 

(ii) The partnership satisfies the fractions 
rule. Items of income and gain that may be 
allocated to QO with respect to its preferred 
return are disregarded in computing overall 
partnership income or loss for purposes of 
the fractions rule because the requirements of 
paragraph (d) of this section are satisfied. 
After disregarding those allocations, QO’s 
fractions rule percentage is 50 percent (see 
paragraph (c)(2) of this section), and under 
the partnership agreement (X) may not be 
allocated more than 50 percent of overall 
partnership income in any taxable year. 

(iii) The facts are the same as in paragraph 
(i) of Example 1, except that QO's preferred 
return is computed on unretumed capital at 
a rate that is not commercially reasonable. 
The partnership violates the fractions rule. 
The income and gain that may be specially 
allocated to QO with respect to the preferred 
return is not disregarded in computing 
overall partnership income or loss to the 
extent it exceeds a commercially reasonable 
rate. See paragraph (d) of this section. As a 
result, allocations of income and gain to QO 
with respect to its preferred return could 
result in QO being allocated more than 50 
percent of the overall partnership income in 
a taxable year. 

Example 2. Guaranteed payments and the 
computation of overall partnership income or 
loss, (i) The partnership agreement allocates 
all bottom-line partnership income and loss 
50 percent to (JO and 50 percent to TP 
throughout the life of the partnership. The 
partnership agreement provides that QQ is 
entitled each year to a 10 percent guaranteed 
payment on unretumed capita). To the extent 
the partnership is unable to make a 
guaranteed payment in any taxable year, the 
unpaid amount will be compounded at 10 
percent and paid in future years. 

(ii) Assuming the requirements of 
paragraph (d)(6)(ii) of this section are met, 
the partnership satisfies the fractions rule. 

The guaranteed payment is disregarded for 
purposes of the fractions rule because it is 
computed with respect to unretumed capital 
at the safe harbor rate described in paragraph 
(d)(4)(ii) of this section. Therefore, the 
guaranteed payment is treated as an item of 
deduction in computing overall partnership 
income or loss, and the corresponding 
income that QO may receive or accrue with 
respect to the guaranteed payment is not 
treated as an allocable share of overall 
partnership income or loss. See paragraph 
(d)(3) of this section. Accordingly, QO's 
fractions rule percentage is 50 percent (see 
paragraph (c)(2) of this section), and under 
the partnership agreement QO may not be 
allocated more than 50 percent of overall 
partnership income in any taxable year. 

(e) Chargebacks and offsets —(1) In 
general. The following allocations are 
disregarded in computing overall 
partnership income or loss for purposes 
of the fractions rule— 


(1) Allocations of overall partnership 
income that may be made to chargeback 
(i.e., reverse) prior disproportionately 
large allocations of overall partnership 
loss (or part of the overall partnership 
loss) to a qualified organization, and 
allocations of overall partnership loss 
that may be made to chargeback prior 
disproportionately small allocations of 
overall partnership income (or part of 
the overall partnership income) to a 
qualified organization: 

(ii) Allocations of income and gain 
that may be made to a partner pursuant 
to a minimum gain chargeback 
attributable to prior allocations of 
nonrecourse deductions to the partner; 

(iii) Allocations of income and gain 
that may be made to a partner pursuant 
to a minimum gain chargeback 
attributable to prior allocations of 
partner nonrecourse deductions to the 
partner and allocations of income and 
gain that may be made to other partners 
to chargeback compensating allocations 
of other deductions to the other 
partners; and 

(iv) Allocations of items of income or 
gain that may be made to a partner 
pursuant to a qualified income offset, 
within the meaning of § 1.704- 
l(b)(2)(ii)((fl. 

(2) Disproportionate allocations —(i) 

In general. Prior disproportionate 
allocations may be reversed in any 
order, but must be reversed in the same 
ration as originally made. A prior 
allocation is disproportionately large if 
the qualified organization’s percentage 
share of that allocation exceeds its 
fractions rule (>ercent8ge. A prior 
allocation is disproportionately small if 
the qualified organization's percentage 
share of that allocation is less than its 
fractions rule percentage. However, a 
prior allocation (or allocations) is not 
considered disproportionate unless the 
balance of the overall partnership 
income or loss for the taxable year of the 
allocation is allocated in a manner that 
would independently satisfy the 
fractions rule. 

(it) Limitation on chargebacks of 
partial allocations. Paragraph (e)(l)(i) of 
this section applies to an allocation of 
part of the overall partnership income or 
loss only if that part consists of a pro 
rata portion of each item of partnership 
income, gain, loss, and deduction 
included in computing overall 
partnership income or loss. 

(3) Minimum gain chaigebacks 
attributable to nonrecourse deductions. 
A minimum gain chargeback to a 
partner is attributable to nonrecourse 
deductions (or, on a debt-by-debt basis, 
to partner nonrecourse deductions) in 
the same ratio that: 
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(i) The aggregate amount of the 
nomecourse d^uctions (or partner 
nonrecourse deductions) nreviously 
allocated but not charged oack to the 
partner in prior taxable years, bears to 

(ii) The sum of the amoimt described 
in paragraph (e)(3}(i) of this section, 
plus the aggregate amount of the 
partner’s share of minimum gain that 
resulted from the distribution of 
nonrecourse (or partner nonrecourse) 
liability proceeds. 

(4) Chargebacks attributable to the 
distribution of nonrecourse liability 
proceeds. Allocations of items of 
income and gain that may be made 
pursuant to a provision in the 
partnership agreement that charges back 
minimum gain attributable to the 
distribution of nonrecourse (or partner 
nonrecourse) liability proceeds are 
taken into account for purposes of the 
fractions rule only to the extent an 
allocation is made. (See paragraph (d)(2) 
of this section regar^g allocations of 
minimum gain that are attributable to 
proceeds distributed as a preferred 
return.) 

(5) Examples. The following examples 
illustrate the provisions of paragraph (e) 
of this section. 

Example 1. Chargebacks of 
disproportionate allocations of overall 
partnership loss, (i) Qualified organization 
QO and taxable corporation TP form a 
partnership. QO contributes $900 to the 
partnership and TP cxsntributes $100. The 
partnership owns encumbered real property 
but has DO nonrecourse Indebtedness. The 
partnership agreement allocates overall 
partnership loss 50 percent to QO and 50 
percent to TP until TP's capital account is 
reduced to zero; then 100 percent to QO until 
QO's capital account is reduced to zero; and 
thereafter 50 percent to QO and 50 percent 
to TP. Overall partnership income is 
allocated first 100 percent to QO to 
chargeback overall partnership loss allocated 
100 percent to QO. and thereafter 50 percent 
to QO and 50 percent to TP. 

(ii) The partnership satisfies the fractions 
rule. QO's fractions rule percentage is 50 
percent. See paragraph (c)(2) of this section. 
Therefore, the 100 percent allocation of 
overall partnership loss to QO is 
disprop^ionately large. See paragraph 
(e)(2)(i) of this section. Accordingly, the 100 
percent allocation of overall partnership 
income to QO that charges b^k the 
disproportionately large allocation is 
disregarded in computing overall partnership 
income and loss for purposes of the fractions 
rule because it Is in the same ratio as the 
disproportionately large allocation and 
because the rest of the allocations for the 
taxable year of the disproportionately large 
allocation will Independently satisfy the 
fractions rule. See paragraph (e)(2Mi) of this 
section. After disregarding the chargeback 
allocation of 100 percent of overall 
partnership income, QO will not be allocated 
a percentage share of overall partnership 


income In excess of its fractions rule 
percentage for any taxable year. 

Example 2. (i) ^allfied organization QO 
and tax^le corporation TP form a 
partnership to own and operate encumbered 
real property. QO and TP each contribute 
$500 to the partnership. In addition. QO 
makes a $300 nonrecourse loan to the 
partnership. The partnership agreement 
cemtains a minimum gain chargeback 
provision and a provision that allocates 
partner nonrecourse deductions to the 
partner who bears the economic burden oi 
the deductions in accordance with § 1.704- 
2. The partnership agreement also provides 
that to the extent partner nonrecourse 
deductions are allocated to QO in any taxable 
year, compensating allocations of other items 
of partnership deduction and loss will first 
be allocated 100 percent to TP. In addition, 
to the extent items of income and gain are 
allocated to QO in any taxable year pursuant 
to a minimum gain c^rgeback of partner 
nonrecourse d^uctions, items of partnership 
income and gain will first be allocated 100 
percent to TP. The partnership agreement 
allocates all other overall partnership income 
or loss so percent to QO and 50 percent to 
TP. 

(ii) The partnership satisfies the fractions 
rule on a prospective basis. The allocations 
of the partner nonrecourse deductions and 
the compensating allocation of other items of 
loss and deduction that may be made to TP 
(but which will not be made unless there is 
an allocation of partner nonrecourse 
deductions to QO) are not taken into account 
for purposes of the fractions rule until a 
taxable yeet in which an allocation is made. 
See paragraph (jXl) of this section. In 
addition, minimum gain chargebacks of 
partner nonrecourse deductions and 
allocations to other partners that chargeback 
compensating allocations of other deductions 
are disregarded in computing overall 
partnership income or loss for purposes of 
the fractions rule. See paragraph (e)(lKiii) of 
this section. Since all other overall 
partnership income and loss is allocated 50 
percent to QO and 50 percent to TP, QO's 
fractions rule percentage is 50 percent, and 
QO will not be allocate a percentage share 
of overall partnership income in excess of its 
fractions rule percentage for any taxable year, 

(iii) The facts are the same as in paragraph 
(i) of Example 2, except that the pa^ership 
agreement provides that compensating 
allocations of deductions to TP will not be 
charged back imtil year 10. The partners 
expect $300 of partner nonrecourse 
deductions to be allocated to QO in year 1 
and $300 of income or gain to be allocated 
to QP in year 2 pursuant to the minimum 
gain chargeback provision. The partnership 
foils to satisfy die fractions rule on a 
prospective under the anti^abuse rule of 
paragraph (k)(4) of this section. If the 
partners* expectations prove correct at the 
end of year 2, QO will have been allocated 
$300 of partner nonrecourse deductions and 
an offsetting $300 of minimum gain. 

However, the $300 of compensating 
deductions and losses that may be allocated 
to TP will not be charged back until year 10. 
Thus, at the end of year 2 (and for the next 
eight years as well) $300 more of deductions 


and losses may be allocated to TP than QO. 
which would be inconsistent with the 
purpose of the fractions rule. 

(f) Exclusion of reasonable partner- 
specific items of deduction. Provided 
that expenditures are allocated to 
the partners to whom they are 
attributable, the following partner- 
specific expendiUues are disregarded in 
computing overall partnership income 
or loss for piuposes of the fractions 
rule— 

(1) Expenditures for the additional 
record-keeping and accounting that may 
be incurred in computing basis 
adjustments under section 743(b); 

(2) Additional administrative costs 
that result from having a foreign partner, 
and 

(3) State and local taxes or 
expenditures relating to those taxes. 

(g) Exclusion of unlikely losses and 
deductions. Unlikely losses or 
deductions (other than items of 
nonrecourse deduction) that may be 
specially allocated to partners that bear 
the economic effect of those allocations 
are disregarded in computing overall 
partners&p income or loss for purposes 
of the fractions rule, so long as a 
principal purpose of the allocation is 
not tax avoidance. Losses and 
deductions are unlikely only if they 
result from unexpected events. Events 
are unexpected if they could not 
reasonably have been foreseen by the 
partners, taking into account all relevant 
facts, circumstances, and information 
available to the partners (including bona 
fide financial projections). These events 
include those in the nature of liabilities 
from tort and other unforeseen third- 
party litigation; labor strikes; unusual 
delays in securing required permits or 
licenses; abnormal weather conditions 
(considering the season and the job site); 
significant delays in leasing property 
due to an economic downturn in the 
geographic area; and imanticipated cost 
overruns. No inference is drawn as to 
whether a loss or deduction is unlikely 
from the fact that the partnership 
agreement includes a provision for 
allocating that loss or deduction. 

(h) Provisions preventing deficit 
capital account balances. A provision in 
the partnership agreement that allocates 
items of loss or deduction away from a 
qualified organization in instances 
where allocating those loss or deduction 
items to the qui^fied organization 
would cause or increase a deficit 
balance in its capital accoimt, for which 
there is no obligation to restore, is 
disregarded for purposes of the fractions 
rule in taxable years of the partnership 
in which no such allocations are made 
pursuant to the provision. However, this 
exception applies only if, at the time the 
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provision becomes part of the 
partnership agreement, all relevant 
facts, circumstances, and information 
(including bona fide hnandal 
projections) available to the partners 
reasonably indicate that it is unlikely 
that an allocation will be made pursuant 
to the provision during the life of the 
partnership. 

(1) (Reserved! n 

( j) Exception for partner nonrecourse 
deductions —(t) Partner nonrecourse 
deductions disregarded until actually 
allocated. Items of partner nonrecourse 
deduction that may be allocated to a 
partner, pursuant to § 1.704(b)~2, and 
compensating allocations of other items 
of loss and deduction that may be 
allocated to other partners are not taken 
into account for purposes of the 
fractions rule imtil the taxable years in 
which they are allocated. 

(2) Disproportionate allocation of 
partner nonrecourse deductions to a 
qualified organization. A violation of 
the fractions rule will be disregarded if 
it arises because an allocation of partner 
nonrecourse deductions to a qualified 
organization that is not motivated by tax 
avoidance reduces another qualified 
organization's fractions rule percentage 
below what it would have been absent 
the allocations of the partner 
nonrecourse deductions. 

(k) Special ru/es—(1) Changes in 
partnership allocations arising from a 
change in the partners* interests. A 
qualified organization’s interest in a 
piartnership that it acquires from another 
qualified organization is treated as a 
continuation of the prior qualified 
organization partner for purpioses of 
applying the fractions rule. Changes in 
partnership allocations that result from 
other transfers or shifts of partnership 
interests will be closely scrutinized, but 
generally will be taken into account 
only in determining whether the 
partnership satisfies the fractions rule in 
the taxable year of the change and 
subsequent taxable years. 

(2) ue minimis interest rule. Section 
514(c)(9)(B)(vi) does not apply to a 
partnership otherwise subject to that 
section if— 

(i) Qualihed organizations do not 
hold, in the aggregate, interests of 
greater than five percent in the capital 
or profits of the partnership; and 

fii) The qualified-organization 
partners participate on substantially the 
same terms as ail other partners, or as 
all other similarly situated taxable 
partners owning substantial interests in 
the partnership. 

(3) De minimis allocations 
disregarded —(i) General rule. A 
qualified organization's fractions rule 
percentage of the partnership's items of 


loss and deduction, other than 
nonrecourse and partner nonrecourse 
deductions, that are allocated away from 
the qualified organization and to other 
partners in any taxable year are treated 
as having been allocated to the qualified 
organization for purposes of the 
fractions rule if-- 

(A) The qualified organization's 
fractions rule percentage share of those 
items of loss or deduction is de minimis 
in amount; and 

(B) The allocation was neither 
planned nor motivated by tax 
avoidance. 

(ii) De minimis amount defined. For 
purposes of paragraph (k)(3)(i) of this 
section, a de minimis amount is the 
lesser of— 

(A) One percent of the partnership's 
aggregate items of gross loss and 
deduction for the year; or 

(6) $20,000. 

(4) Anti-abuse rule. The purpose of 
the fractions rule is to limit the transfer 
of tax benefits from tax-exempt partners 
to taxable partners. This section may not 
be applied in a manner that is 
inconsistent with the purpose of the 
fractions rule. 

(l) IReserved). 

(m) Tiered partnerships^!) In 
general. If a qualified organization holds 
an indirect interest in real property 
through one or more tiers of 
partnerships (a chain), the qualified 
organization will be eligible for the 
benefits of section 514(c)(9) only if— 

(1) The avoidance of tax is not a 
principal purpose for investing in the 
tiered-owner^ip structure (investing in 
separate real properties through separate 
partnerships or cnains of partnerships 
so that section 514(c)(0)(E) is, 
effectively, applied on a property-by- 
property basis is not, in and of itself, a 
tax avoidance purrose); and 

(ii) The qualified organization can 
demonstrate that the fractions rule is 
satisfied under aiw reasonable method. 

(2) Examples. Tne following examples 
illustrate the provisions of paragraph 

(m) of this section. 

Example 1. Tiered partnerships — 
collapsing approach, (i) Q3, a qualified 
organization, is a partner with T3. a taxable 
Individual. In second-tier partnership P2. P2, 
which does not own any encumbered real 
property, is a partner with T2, a taxable 
individual. In first-tier partnership Pi. Pi 
owrtf encumbered real property. PI allocates 
overall income: 40 perc^t to T2 and 60 
percent to P2; and overall loss; 60 percent to 
T2 and 40 percent to P2. P2 allocates all 
overall income that it may be allocated from 
PI: 80 percent to T3 and 20 percent to Q3. 

P2 allocates all overall loss that it may be 
allocated from Pi: 70 percent to T3 and 30 
percent to Q3. The tiered-ownership 
structure is ilhistrated by the diagram set 
forth below. 


\ 

P2 


T3 
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V 

PI 
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(ii) Q3 may demonstrate that the fractions 
rule is satisfied by collapsing the tiered- 
partnership structure. Alter collapsing the 
tiered-ownership structure, the allocations 
that may be made to Q3 satisfy the fractions 
rule. (Q3 is the only qualified organization 
with a direct or indirect interest in PI.) Q3*8 
greatest (effective) share of Pi's overall 
income is 12 percent (20 percent of 60 
percent) and its smallest (effective) share of 
Pi's overall loss is also 12 percent (30 
percent of 40 percent). 

Example 2. Tiered partnership&~^ntity’hy- 
entity approach, (i) Qualified organization 
Q3A is a partner with taxable Individual T3A 
in second-tier partnership P2A. Qualified 
organization Q3B is a partner with taxable 
individual T3B in second-tier partnership 
P2B. P2A, P2B. and taxable individual T2 are 
partners in first-tier partnership Pi. Pi owns 
encumbered real estate. The diagram below 
illustrates the tiered-ownership structure. 
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(ii) Partnerships P2A and PI constitute one 
chain of partnerships (Chain A), and 
partnerships P2B and Pi constitute another 
chain of p^nerships (Chain B). Q3A will be 
eligible for the benefits of section 514(cK9) if 
it can demonstrate that the fractions rule is 
not violated by any partnership In Chain A. 
Q3B will be eligible for the benefits of section 
514(c)(9) if it can demonstrate that the 
fractions rule is not violated by any 
partnership in Chain B. 

(iii) Q3A may first demonstrate that the 
fractions rule is satisfied at the Pi 
partnership level For this purpose. P2A and 
P2B are treated as qualified organizations. 
Provided that the income and loss allocations 
that may be made by Pi satisfy the fractions 
rule (treating P2A and P2B as qualified 
organizations). Q3A may then show that the 
fr^tions rule is satisfied by the allocations 
that may be made by P2A. As long as Q3A 
can demonstrate that the allocations that may 
be made by Pi and P2A satisfy the fractions 
rule. Q3A does not have to know how 
income and loss may be allocated by P2B 
(assuming Q3A has no direct or indirect 
interest in Chain B). Q3A's burden would not 
change even if T2 were not a partner In PI. 

Example 3. Tiered partnerships — 
independent chains, (i) Q3 and T3 are 
partners in second-tier portnership Pi A. T2A 




62274 Federal Register / Vol. 57, No. 251 / Wednesday, December 30, 1992 / Proposed Rules 


and !’2 are partners in Tirst-tier partnership 
Pi A. Q2 and P2 are partners in first-tier 
|>artnorship PlB. PI A and PlB own 
oncumlier^ real properly. P2 does not own 
any real property. T2A and T3 are taxable 
partners; and Q2 and Q3 are qualified 
organizations. The diagram set forth below 
illustrates the tiered-ownership structure. 


Q3 T3 
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T2A / \ Q2 
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(ill If the fractions rule is satisfied with 
respect to Qiain A (PI A and P2) but it is not 
satisfied with respect to Chain B and 
P2) because of allocations that may be made 
to Q2 by PlB, Q3 will be eligible for the 
benefits of section 514(c)(9) with respect to 
the income it derives (indirectly) from PIA 
but not with respect to the income it derives 
(indirectly) from PlB. 

(n) Effective date —(1) In general. 
Section 514(c)(9)(E), as amended by 
sections 2004(h) (1) and (2) of the 
Technical and Miscellaneous Revenue 
Act of 1988, Pub. L. No. 100-647, 
applies generally with respect to 
property acquir^ by partnerships after 
October 13, 1987, and to partnership 
interests acquired after Ot^olier 13. 

1987. 

(2) General effective date of the 
regulations. Section 1.514(c)-2(a) 
through (m) applies with respect to 
partnership agreements entered into 
after December 30,1992, property 
acquired by partnerships, after 
De^mber 30,1992. and partnership 
interests acquired by qualified 
organizations after December 30,1992 
(other than a partnership interest that at 
all times after October 13.1987 and 
prior to the acquisition was held by a 
qualified organization). 

(3) Perioas after fune 24, 1990, and 
prior to December 30, 1992. To satisfy 
the requirements of section 514(c)(9)(E) 
with respect to partnership agreements 
entered into after June 24.1990. 
property acquired by partnerships after 
June 24,1990, and partnership interests 
acquired by qualified organizations after 
June 24,1990 (other than a partnership 
interest that at all times after October 
13, 1987, and prior to the acquisition 
w'as held by a qualified organization) to 
which paragraph (n)(2) of this section 
does not apply, paragraphs (a) through 
(m) of this section must be satisfied as 
of the first day that section 514(c)(9)(E) 
applies with respect to the partnership, 
property or acquired interest. For this 
purpose, paragraphs (a) though (m) will 
be treated as satisfied if sections I 


thought VI of Notice 90-41, 90-1 C.B. 
350, (see §601.601(d)(2)(ii)(b) of this 
chapter) are satisfied. 

(4) Periods prior to the issuance of 
Notice 90-4 1 . With respect to 
partnerships commencing after October 
13,1987, property acquit^ by 
partnerships after October 13,1987, and 
partnership interests acquired by 
qualified organizations after October 13, 
1987, to which neither paragraph (n)(2) 
nor (n)(3) of this section applies, the 
Internal Revenue Service will not 
challenge an interpretation of section 
514(c)(9)(E) that is reasonable in light of 
the underlying purposes of section 
514(c)(9)(E) (as reflected in its 
legislative history) and that is 
consistently applied as of the first day . 
that section 514(c)(9)(E) applies with 
respect to the partnership, property or 
acquired interest. A reasonable method 
includes a method that substantially 
complies with either sections I through 
VI of Notice 90-41 or paragraphs (a) 
through (m) of this section. 

(5) Material modifications to 
partnership agreements. A material 
modification will cause a partnership 
agreement to be treated as a new 
partnership agreement In appropriate 
circumstances for purposes of this 
paragraph (n). 

M.P. Dolan, 

Acting Commissioner of Internal Revenue. 

(FR Doc. 92-30430 Filed 12-29-92; B 45 ami 
81UJNO CODE 4S9(M)1-4I 


26 CFR Part 1 and 15a 
llA-107-91] 

RlN 1S4S-AQ48 

Like-kind Exchanges—Coordination 
With Section 453; Hearing Cancellation 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Cancellation of notice of public 
hearing on propo^d regulations. 

SUMMARY: This document provides 
notice of cancellation of a public 
hearing on proposed regulations relating 
to the coordination of section 1031(a)(3) 
with section 453 concerning like-kind 
exchanges of property. 

OATES: The public hearing originally 
scheduled for Wednesday. January 6, 
1993. beginning at 10 a.m. is cancelled. 
FOR FURTHER INFORMATION CONTACT: 

Mike Slaughter of the Regulations Unit. 
Assistant Chief Counsel (Corporate), 
202-622-6803, (not a toll-free number). 
SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under section 1031 of the 


Internal Revenue Code. A notice of 
public hearing appearing in the Federal 
Register for Monday, November 2,1992 
(57 FR 49436), announced that the 
public hearing on proposed regulations 
under section 1031 of the Internal 
Revenue fkide would be held on 
Wednesday, January 6,1993. beginning 
at 10 a.m., in the Internal Revenue 
Service Auditorium, Seventh Floor, 
7400 Clorridor, Internal Revenue Service 
Building, llll Constitution Avenue. 
NW.. Washington. DC. 

The public hearing scheduled for 
Wednesday, January 6.1993. has been 
cancelled. 

Dale D. Goode. 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 

|FR Doc. 92-31619 Filed 12-29-92; 8:45 ami 
BILUNG CODE 4630-01-41 


DEPARTMENT OF JUSTICE 

28 CFR Part 5 
[AG Order No. 1642-92] 

RlN 1105 

Fees UiKler the Foreign Agents 
Registration Act 

AGENCY: Department of Justice. 

ACTION: Proposed rule. 

SUMMARY: The Department of Justice is 
implementing a statutory requirement 
that the Department assess and collect 
fees for registrations required by, and 
other services provided pursuant to, the 
Foreign Agents Registration Act (Act). 
This rule establishes the initial fees and 
delegates authority to the Assistant 
Attorney General for the Criminal 
Division to adjust those fees from time 
to lime to recover the costs of operating 
the Registration Unit. The rule also will 
revise the circumstances in which the 
Criminal Division will review proposed 
conduct of any present or prospective 
agent of a foreign principal and state its 
present enforcement intentions under 
the Act. 

The proposed rule also allows 
registrants to file an original and two 
copies of documents required to be filed 
under the Act rather than multiple 
originals. The proposed rule will 
increase the cost of copies of documents 
filed under the Act provided to the 
public to fifty cents per page. This 
change reflects the increased cost to tlie 
Department of producing the copies. 
The proposed rule will establish fees to 
cover the cost of personnel and 
computer time for research requests and 
the cost to the public for a copy of the 
periodic report to the Congress. In 
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addition, the proposed rule provides for 
the administrative termination of 
registrations when the registrant is no 
longer able to file a final statement 
DATES: Written comments must be 
received on or before January 29,1993. 
ADDRESSES: Please submit written 
comments to Joseph E, Clarkson, Chief, 
Registration Unit, Internal Security 
Section, Criminal Division, United 
States Department of Justice, 1400 New 
York Avenue, NW., room 9300, 
Washington, DC 20530. 

FOR FURTHER tNFORMATION CONTACT: 
Joseph E. Clarkson, Chief, Registration 
Unit, Internal Security Section, Criminal 
Division, United States Department of 
Justice, 1400 New York Avenue, NW., 
room 9300, Washington, DC 20530, 
telephone (202) 514-1216. focsimile 
(202) 514-2836. These are not toll-free 
numbers. ^ 

SUPPLEMENTARY INFORMATION: Under the 
Act. 22 U.S.C 611-621, agents of 
foreign principals are required to 
register with the Department of Justice. 
Title I of Public Law 102—395 requires 
the Attorney (^neral to establi^ and 
collect fees to recover the cost of 
administering the Registration Unit. 

The Registration Unit accepts the 
filing of required registration 
stotements, admini^ers the registration 
process and makes available to the 
public the registration statements. The 
foes imposed by this rule are designed 
to recover the costs of the Registration 
Unit from the registrants, prospective 
registrants, and public users of the 
documents filed, and relieve taxpayers 
of the burden of supporting this 
function. 

The fees are determined by 
calculating the costs of the operation 
and administration of the Registration 
Unit and allocating those costs between 
requests for statements of the 
enforcement posture of the Department, 
initial, supplemental and final 
registration statements, and other 
filings, copies and services. The costs 
will change over time to reflect the 
workload of the Registration Unit. 
Accordingly, the Assistant Attorney 
General is authorized to change these 
foes from time to time to reflect the 
current costs of operating and 
administering the Registration Unit and 
to recover those costs from registrants 
and public users of these services. 

The proposed rule also lessens the 
burden on registrants in meeting the 
filing requirements of the Act by 
allowing them to file copies of 
registration statements rather than 
multiple originals. It also will enable the 
Department to terminate registrations 


when the registrant is unable to file the 
appropriate forms. 

In accordance with 5 U.S.C. 605(bJ, 
the Attorney General certifies that this 
rule will not have a significant adverse 
economic impact on a substantial 
number of small entities. This is not a 
major rule vrithin the meaning of 
section 1(b) of E.0.12291, nor does it 
have federalism implications warranting 
the preparation of a Federalism 
Assessment in accordance vrilh E.O. 
12612. 

List of Subjects in 26 CFR Part 5 

Aliens; Foreign relations; Reporting 
and recordkeeping requirements; 
Secnirity measures. 

Accordingly, it is proposed that part 
5 of title 28 of the C^e of Federal 
Regulations be amended as follows: 

PART 5—ADMINISTRATION AND 
ENFORCEMENT OF THE FOREIGN 
AGENTS REGISTRATION ACT OF 
1936, AS AMENDED 

1. The authority citation for part 5 is 
revised to read as follows; 

Authority: 28 U.S.C 509, 510; 5 U.S.C 
301; Section 1. 56 Stat. 248, 257; 22 U.S.C 
620; title 1, Pub. L. 102-395. 

2. Section 5.2 is revised to read as 
follows: 

S 5.2 InquiriM concerning apptlcatkm ol 
the Act 

(a) General, Any present or 
prospective agent of a foreign principal, 
or the agent's attomey, may request 
from the Assistant Attorney G^eral a 
statement of the present enforcement 
intentions of the Department of Justice 
under the Act with respect to any 
presently contemplated activity, course 
of conduct, expenditure, receipt of 
money or thing of value, or transaction, 
and specifically %vith respect to whether 
the same requires registration and 
disclosure pursuant to the Act, or is 
excluded frem coverage or exempted 
from registration and disclosure under 
any provision of the Act. 

(dJ Anonymous, Hypothetical, Non- 
party and 1^ post fo^or review requests 
excluded. The entire transaction which 
is the subject of the review request must 
be an actual, as opposed to hypothetical, 
transaction and involve disclosed, as 
opposed to anonymous, agents and 
principals. Review requests must be 
submitted by a party to the transaction 
or the party's attorney, and have no 
application to a party that does not join 
in the request. A review request may not 
involve only past conduct. 

(c) Fee. Ail requests far statements of 
the Department's present enforcement 
intentions must be accompanied by a 


non-refundable filing fee submitted in 
accofdance with § 5.5. 

(d) Address, A review request must be 
submitted in writing to the Assistant 
AttOTiey Genera], Criminal Division, 
Attention: Chief, Registration Unit. The 
mailing address is 1400 New York 
Avenue, NW., room 9300, Washington, 
DC 20530. 

(e) Contents, A review request shall be 
specific and contain in detail all 
relevant and material Information 
beering on the actual activity, course of 
conduct, expenditure, receipt of money 
or thing of value, or transaction for 
which review is requested. There is no 
prescribed format for the request, but 
each request must include: (1) The 
identitydes) of the aeentCs) and foreign 
principal(s) involved; (2) the nature of 
the agent's activities for or in the 
interest of the foreign prindpai; (3) a 
copy of the existing or prepared written 
contract with the foreign principal or a 
full description of the terms ana 
conditions of each existing or proposed 
oral agreement; and (4) the applicable 
statutory or regulatory basis for the 
exemption or exclusion claimed. 

(i) Certification. If the requesting party 
is an individual, the review recfuest 
must be signed by the proepective or 
current a^nt, or, if the requesting party 
is not an individual, the review request 
must be signed on behalf of each 
requesting party by an officer, a director, 
a person performing the functions of an 
omcer or a director of, or an attorney 
for, the requesting party. Each such 
person signing the review request must 
certify that the review request contains 
a true, correct and complete disclosure 
with resD^ to the proposed conduct 

(g) Additional infonnadon. Each party 
shall provide any i^ditional 
information or documents the Oiminal 
Division may thereafter request in order 
to review a matter. Any information 
furnished orally shall be confirmed 
promptly in writing, signed by the same 
person who signed the initial review 
request and certified to be a true, correct 
and complete disclosure of the 
revested information. 

(n) Outcomes. After submission of a 
review request, the Criminal Division, 
in its discretion, may state its present 
enforcement intention under the Act 
with respect to the proposed conduct; 
may decline to state its present 
enforcement intention; or, if 
cdrcaimstances warrant, may take such 
other position or initiate such other 
action as it considers appropriate. Any 
requesting party or parties may 
withdraw a review request at any time. 
The Criminal Division remains nee, 
however, to submit such comments to 
the requesting party or parties as it 
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dt»ems appropriate. Failure to take 
action after receipt of a review request, 
doc'uments or information, whether 
submitted pursuant to this procedure or 
otlierwise. shall not in any way limit or 
stop the Criminal Division from taking 
any action at such time thereafter as it 
deems appropriate. The Criminal 
Division reserves the right to retain any 
review request, document or 
infonnation submitted to it under this 
procedure or otherwise and to use any 
such request, document or information 
for ariy governmental purpose. 

(i) time for response. Tne Criminal 
Division shall respond to any review 
request within 30 days after receipt of 
the review request and of any requested 
additional information and documents. 

(j| IVnften decisions only. The 
requesting party or parties may rely only 
upon a written Foreign Agents 
Registration Act review letter signed by 
the Assistant Attorney General or his 
delegate. 

(k| Effect of review tetter. Each review 
letter can be relied upon by the 
requesting party or parties to the extent 
the dist:losure was accurate and 
complete and to the extent the 
disclosure continues accurately and 
completely to reflect circumstances after 
the date of issuance of the review letter 

(1) Compliance. Neither the 
submission of a review request, or its 
tendency, shall in any way alter the 
responsibility of the party or parties to 
comply with the Act. 

3. S^ tion 5.3 is amended by 
removing the work “duplicate” from the 
first sentence and substituting the word 
“triplicate” in its place, and inserting 
after the first sentence, a sentence that 
reads as follows: “An original document 
and two duplicated meeting the 
requirements of rule 1001(4). Federal 
Rules of Evidence, shall be deemed to 
mwt this requirement.” 

4. Section 5.5 is added to read as 
follows: 

§ 5.S Registration fees. 

(a) A registrant shall pay a registration 
fee with each initial registration 
statement (Form CRM-153) filed under 
§ 5.200 and each supplemental 
registration statement (Form CRM-154) 
under § 5.203 at the time such 
registration statement is filed. The 
registration fee shall be paid by United 
States postal money order or by ('.ashiers 
or certified check payable to “FARA 
Registration Unit”. 

(o) Payment of fees shall accompany 
any order for copies or request for 
information, and all applicable fees 
shall be collected before copies or 
information will be made available. 
Payment shall be made by United States 


postal money order or by cashiers or 
certified bank check made payable to 
“FARA Registration Unit”. 

(c) The fees shall be as follows: 

(1) For initial registration statements 
(Form CRM-153) under § 5.200: $305.00 
per foreign principal; 

(2) For supplemental registration 
statements (Form CRM-154) under 
§5.203: $305.00 per foreign principal; 

(3) For statements of present 
enforcement intentions under § 5.2: 
$96.00 per review request; 

(4) For Exhibits A and B (Forms 
CRM-155 & CRM 157) under 

§ 5.201(a)(1) and (2): $305.00 per foreign 
principal not currently reported under 
§5.200 or §5,203; 

(5) For Exhibits C and D (no forms) 
under § 5.201: no fee; 

(6) For short fonn registration 
statements (Form CRM-156) under 
§5.202: no fee: 

(7) For amendments (Form CRM-158) 
under §5.204: no fee; 

(8) For each quarter hour of search 
time under § 5.601 (including computer 
operalor/programmer time): $4.00; 

(9) For copies of registration 
statements and supplements, 
amendments, exhibits thereto, 
.dissemination reports, and copies of 
political propaganda and other materials 
contained in the public files, under 

§ 5.601: fifty cents ($.50) per copy of 
each page of the material requested; 

(10) For copies of registration 
statements and supplements, 
amendments, exhibits thereto, 
dissemination reports, and copies of 
political propaganda and other materials 
contained in the public files, produced 
by computer, such as tapes or printouts, 
under § 5.601; actual dirw^i cost of 
producing the copy, including the 
apportionable costs of operator/ 
programmer salary; and 

(11) For computer searches of records 
through the use of existing 
programming; direct aclual costs, 
including the cost of operating a central 
processing unit for that portion of 
operating time that is directly 
attributable to searching for records 
responsive to a request and the costs of 
operalor/programmer salary 
apportionable to the search. 

(d) The cost of delivery of any 
document by the Registration Unit by 
any means other than ordinary mail 
shall be charged to the requester at a 
rate sufficient to cover the expense to 
the Registration Unit. 

(e) The Assistant Attorney General is 
hereby authorized to adjust the fees 
established by this section from time to 
time to reflect and recover the costs of 
the administrative of the Registration 
Unit under the Act. 


(0 Fees collected under this provision 
shall be available for the support of the 
Registration Unit. 

(g) Notwithstanding § 5.3 of this part, 
no document required to be filed under 
the Act shall be deemed to have been 
filed unless it is accompanied by the 
applicable fee. 

5. Section 5.205 is amended by 
adding a new paragraph (d) to read os 
follows: 

§5.205 Termination of registration. 

• • • • * 

(d) Registration under the Act may be 
terminated upon a finding that the 
registrant is unable to file the 
appropriate forms to terminate the 
registration as a result of the death, 
disability, or dissolution of the 
registrant. 

6. Sec:tioiyj.601 is revised to read as 
follows: 

§ 5.601 Copies of records and information 
available. 

(a) Copies of registration statements 
and supplements, amendments, exhibits 
thereto, dissemination reports, and 
copies of political propaganda and other 
materials contained in the public files, 
may be obtained from the Registration 
Unit upon payment of a fee as 
prescribed in § 5.5 of this part. 

(b) Information os to the fee to be 
charged for copies of registration 
statements and supplements, 
amendments, exhibits thereto, 
dissemination reports, and copies of 
political propaganda and other materials 
contained in the public: files, or research 
into and information therefrom, and the 
lime required for the preparation of 
such documents or information may be 
obtained upon request to the 
Registration Unit. Fee rates are 
established in § 5.5 of this part. 

(c) The Registration Unit may, in its 
discretion, conduct computer searcdies 
of records through the use of existing 
programming upon written request, 
information as to the fee for the conduct 
of suc'.h computer searches, and the time 
required to conduct such computer 
searches, may be obtained upon request 
to the Registration Unit. A written 
request for computer searches of records 
shall include a deposit in the amount 
specified by the Registration Unit, 
which shall be the Registration Unit’s 
estimate of the actual fees. The 
Registration Unit is not required to alter 
or develop programming to conduct a 
search. Fee rates are established in § 5.5 
of this part. 

7. Section 5.1101 is added to read as 
follows: 
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§ 5.1101 Copies of the Report of the 
Attorney General. 

Copies of the Report of the Attorney 
General to the Congress on the 
Administration of the Foreign Agents 
Registration Act of 1938. as amended, 
shall be sold to the public by the 
Registration Unit, as available, at a 
charge not less than the actual cost of 
production and distribution. 

Dated: December 17.1992. 

William P. Barr. 

Attorney General. 

(FR Doc. 92-31400 Filed 12-29-92; 8.45 ami 
BILUMG cooe 4410-01-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 920 

Maryland Permanent Regulatory 
Program; Effluent Standards 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

ACTION: Proposed rule. 

SUMMARY: OSM is announcing receipt 
and requesting comments on a proposed 
amendment to the Maryland permanent 
regulatory program (hereinafter referred 
to as the Maryland program) under the 
Surface Mining Control and 
Reclamation A(i of 1977 (SMCRA). The 
amendment adopts, by reference, 
applicable State laws and regulations, 
the Federal Clean Water Act. as 
amended, and the U.S. Environmental 
Protection Agency’s regulations, 40 CFR 
part 434, to regulate discharges of water 
from areas disturbed by coal mining. 

This document sets forth the times 
and locations that the Maryland 
program and the proposed amendment 
to that program are available for public 
inspection, the comment period during 
which interested persons may submit 
written comments on the amendment 
and the procedures that will be followed 
regarding the public hearing, if one is 
requested. 

DATES: Written comments must be 
received on or before 4 p.m. on January 
29. 1993 to ensure consideration in the 
rulemaking process. If requested, a 
public hearing on the amendment will 
be held at 9 a.m. on January 25. 1993. 
Requests to present oral testimony at the 
hearing must be received on or before 4 
p.m. on January 14,1993. 

ADDRESSES: Written comments and 
requests to testify at the hearing should 
be mailed or hand delivered to Robert 
J. Biggi, Director, Harrisburg Field 


Office, at the address listed below. 
Copies of the Maryland program, the 
proposed amendment, and all written 
comments received in response to this 
notice will be available for public 
review at the addresses listed below 
during normal business hours. Monday 
through Friday, excluding holidays. 

Eacn requestor may receive, free of 
charge, one copy of the proposed 
amendment by contacting OSM’s 
Harrisburg Field Office. 

Office of Surface Mining Reclamation 
and Enforcement. Harrisburg Field 
Office, Harrisburg Transportation 
Center. Third Floor, suite 3C, 4th and 
Market Streets. Harrisburg. 
Penn.sylvania 17101, Telephone: (717) 
782-4036 

Maryland Bureau of Mines. 160 South 
Water Street. Frostburg, Maryland 
21532, Telephone (301) 689-4136 
A public hearing, if held, will be at 
the Penn Harris Motor Inn and 
Convention Center at the Camp Hill 
Bypass and U.S. Routes 11 and 15. 

Camp Hill, Penn.sylvania, or at some 
other location in the area of interested 
parties. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Biggi. Director. Harrisburg 
Field Office, (717) 782-4036. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Maryland 
Program 

The Secretary of the Interior approved 
the Maryland program on February 18, 
1982. Information on the background of 
the Maryland program including the 
Secretary’s findings, the disposition of 
comments and a detailed explanation of 
the conditions of approval of the 
Maryland program can be found in the 
February 18, 1982, Federal Register (47 
FR 7214-7217). Subsequent actions 
concerning amendments to the 
Maryland program are in 30 CFR 920.15 
and 30 CFR 920.16. 

II. Discussion of Amendment 

The Maryland Bureau of Mines 
submitted a program amendment to 
OSM on Ck.iober 21,1992. The 
amendment (Administrative Record 
Number MD-559.04) deletes the current 
provisions of the Code of Maryland 
Regulations (COMAR), 08.13.09.24B 
(Water Quality Standards and Effluent 
Limitations), except subsection (9) 
which is renumbered as subsection (2). 
The amendment replaces the deleted 
language and is cited as CXDMAR 
08.13.09.24B(1). The amendment 
incorporates by reference applicable 
Federal and State statutes, as well as 
implementing regulations, by using 
language similar to the provisions in the 


Federal rule at 30 CFR 816.42 
(Hydraulic balance: Water quality 
standards and effluent limitations), to 
regulate water discharges from coal 
mining areas. The proposed amendment 
states: 

(1) Discharges of water from areas 
disturbed by surface mining shall be 
made in compliance with applicable 
State laws and regulations, the Federal 
Clean Water Act, as amended, and with 
effluent limitations for coal mining 
promulgated by the U.S. Environmental 
Protection Agency set forth in 40 CFR 
Part 434. 

111. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 732.17(h). OSM is now seeking 
comments on whether the amendment 
proposed by Maryland satisfies the 
applicable program approval criteria of 
30 CFR 732.15. If the amendment is 
deemed adequate, it will become pan of 
the Maryland program. 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations In support of the 
commenter’s recommendations. 
Comments received after the lime 
indicated under OATES oral locations 
other than the Harrisburg Field Office 
will not necessarily be considered in the 
final rulemaking or included in the 
Administrative Record*. 

Public Hearing 

Persons wishing to comment at the 
public hearing should contact the 
person listed under FOR FURTHER 
INFORMATION CONTACT by 4 p.m. on 
January 14.1993. If no one requests an 
opportunity to comment at a public 
hearing, the hearing will not be held. 

Filing of a written statement at the 
time of the hearing is requested as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions. The public 
hearing will continue on the sf>ecified 
date until all persons scheduled to 
comment have been heard. Persons in 
the audience who have not been 
scheduled to comment, and who wish to 
do so, will be heard following those 
scheduled. The hearing will end after all 
persons scheduled to comment and 
persons present in the audience who 
wish to comment have been heard. 

Public Meeting 

If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
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hearing, may be held. Persons wishing 
to meet with OSM representatives to 
discuss the proposed amendment may 
request a meeting at the Harrisburg 
Field Office by contacting the person 
listed under FOR FURTHER information 
CONTACT. All such meetings will be 
open to the public and, if possible, 
notices of meetings will be posted at the 
locations listed under ADDRESSES. A 
written summary of each meeting will 
be made part of the Administrative 
Record. 

Executive Order 12291 

On July 12,1984, the Office of 
Management and Budget (OMB) granted 
the Office of Surface Mining 
Reclamation and Enforcement (OSM) an 
exemption firom sections 3, 4, 7 and 8 
of Executive Order 12291 for actions 
related to approval or conditional 
approval of State regulatory programs, 
actions and program amendments. 
Therefore, preparation of a regulatoiy 
impact analysis is not necessary and 
0 ?Ab regulatory review is not required. 

Executive Order 12778 

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a spedhc State, not by 
OSM. Under sections 503 and 505 of the 
Surface Mining Control and 
Reclamation Act (SMC RA) ( 30 U.S.C. 
1253 and 1255) and 30 CFR 730.11, 
732.13 and 732.17(h)(10), decisions on 
proposed State regulatory programs and 
program amendments submitted by the 
States must be based solely on a 
determination of whether the submittal 
is consistent with SMCRA and its 
implementing Federal regulations and 
whether the other requirements of 30 
CFR parts 730. 731, and 732 have been 
met. 

National Environmental Policy Act 

No environmental impact statement is 
required for the rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)l 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2Kc) of the National 
Environmental Policy Act. 42 U.S.C. 
4332(2)(C). 


Paperwork Beductlon Act 

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act. 44 U.S.C. 

3507 et seq. 

Fegulatory Flexibility Act 

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of entities under the 
Regulatory Flexibility Act (5 U.S.C 601 
et seq]. The State submittal which is the 
subject of this rule is based upon 
counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements previously promulgated 
by OSM will ^ implemented by the 
State. In making the determination as to 
whether this rule would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations. 

List of Subjects in 30 CFR Part 920 

Intergovernmental relations. Surface 
mining. Underground mining. 

Dated: November 5.1992. 

Jeffrey D. Jarrett, 

Acting Assistant Director, Eastern Support 
Center. 

(FR Doc. 92-31375 FUed 12-29-92; 8:45 am) 
mUJNO coos 43ia-0Mi 


30 CFR Part 925 

Missouri Permanent Regulatory 
Program 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

ACTION: Proposed rule; public comment 
eriod and opportunity for public 
earing on proposed amenclment. 

SUMMARY: OSM is announcing the 
receipt of a proposed amendment to the 
Missouri permanent regulatory program 
(the “Missouri program”) under the 
Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
proposed amendment consists of 
changes to provisions of the Missouri 
regulations pertaining to signs and 
markers, surface and underground 
hydrology, coal waste disposal, fish and 
wildlife, backfilling and grading, 
revegetation, land use. roads, coal 
exploration, mining near public roads. 


permit confidentiality, threatened and 
endangered species, buffer zones, 
sediment ponds, acid- and toxic-forming 
materials, operations and reclamation 
plans, public notice, permit application 
requirements, performance bonding, 
release of reclamation liability, bond 
forfeiture, assessments to the land 
reclamation fund, definitions, notices of 
violation, and penalty assessment. The 
amendment is intended to revise the 
State program to be consistent with the 
corresponding Federal standards, clarify 
ambiguities, and improve operational 
efficiency. 

This notice sets forth the times and 
locations that the Missouri program and 
proposed amendment to that program 
are available for public inspection, the 
comment period during which 
interested persons may submit written 
comments on the proposed amendment, 
and procedures that will be followed 
regarding the public hearing, if one is 
requested. 

DATES: Written comments must be 
received by 4 p.m., c.8.t. January 29, 
1993. If requested, a public hearing on 
the proposed amendment will be held 
on January 25,1993. Requests to present 
oral testimony at the hearing must be 
received by 4 p.m., c.s.t. on January 14. 
1993. 

ADDRESSES: Written comments should 
be mailed or hand delivered to Jerry R. 
Ennis at the address listed below. 

Copies of the Missouri program, the 
proposed amendment, and all written 
comments received in response to this 
notice will be availlible for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. 
Each requester may receive one free 
copy of the proposed amendment by 
contacting OSM*s Kansas City Field 
Office. 

Jerry R. Ennis. Director, Kansas City 
Field Office. Office of Surface Mining 
Reclamation and Enforcement. 934 
Wyandotte, room 500, Kansas City, 
MO 64105 Telephone: (816) 374- 
6405. 

Missouri Department of Natural 
Resources, Land Reclamation 
Program, 205 Jefferson Street. P.O. 
Box 176, Jefferson City, MO 65102, 
Telephone: (314) 751-4041. 

FOR FURTHER INFORMATK)N CONTACT: 

Jerry R. Ennis, telephone: (816) 374— 
6405. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Missouri Program 
On November 21. 1980, the Secretary 
of Interior conditionally approved the 
Missouri program. General background 
information on the Missouri program, 
including the Secretary’s findings, the 
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disposition of comments, and the 
conditions of approval of the Missouri 
program can be found in the November 
21, 1980, Federal Register (45 FR 
77017). Subsequent actions concerning 
Missouri’s program and program 
amendments can be found at 30 CFR 
925.12, 925.15, and 925.16. 

II. Discussion of Proposed Amendment 

By letter dated October 19.1992 
(Administrative Record No. MQ-555), 
Missouri submitted a proposed 
amendment to its program pursuant to 
SMCRA. Missouri submitted the 
proposed amendment with the intent of 
satisfying the required program 
amendments at 30 CFR 925.16(f)(1) (57 
FR 44660); g25.16(g)(9), (10). (11). (13). 
(14). (15), (16). (17). (18), and (19) (56 
FR 21281); and 925.16(p)(l) through 
(21) (57 FR 44660). Missouri identified 
additional regulations that required 
amendment in order to clarify their 
purposes and to be consistent with their 
Federal counterparts. The amendment 
also contains nonsubstantive revisions 
to eliminate editorial and typographical 
errors and to accomplish necessary 
recodification required by the addition 
or deletion of provisions. 

The substantive changes proposed by 
Missouri are discussed briefly below: 

(1) Bonded Area Markers 

10 CSR 40-3.010(5): Missouri 
proposes to add the requirement that 
bond released segments of a permit area 
shall be marked at the time of the 
release inspection unless they are 
already delineated by the natural or 
man-made boundaries. 

(2) Water polity Standards and 
Effluent Limitations 

10 CSR 40-3.040 and 3.200(2)(A)l: 
Missouri proposes to delete the 
exclusion of certain revegetated areas 
from total suspended solids effluent 
limitations. 

(3) Sedimentation Ponds 

10 CSR 40-3.040 and 3.200(6)(H). (T). 
and (U): Missouri proposes to revise 
these provisions to require that 
sediment ponds be designed, 
constructed, and maintained to provide 
periodic sediment removal sufHcient to 
maintain adequate volume for the 
design event; to correct a referenced 
citation; and to require that removal of 
sedimentation ponds must be 
authorized and that in no case shall the 
structure be removed sooner than 2 
years after the last augmented seeding. 

(4) Acid- and Toxic-Forming Materials 

10 CSR 40—3.040(9): Missouri 
proposes to revise this provision to 


require that drainage from these 
materials into ground and surface water 
be avoided by identifying and burying 
and/or treating when necessary, 
materials which may adversely affect 
water quality or be detrimental to 
vegetation or to public health and safety 
if not buried and/or treated. 

(5) Permanent and Temporary 
Impoundment Dams and Embankments 

10 CSR 40-3.040 and 3.200(10)(I): 
Missouri proposes to revise this 
provision by adding the requirement 
that certincation reports include a 
discussion on any appearance of 
instability, structural weakness, or other 
hazardous conditions. 

I6t Covering Coal and Acid- and Toxic- 
Forming Materials 

10 CSR 40-3.110(3)(A): Missouri 
proposes to revise this provision to state 
that exposed coal seams and 
combustible materials, including coal 
processing waste, shall be dehned as 
being adequately covered with a 
minimum of 4 feet of nontoxic-, 
nonacid-producing materials unless 
otherwise demonstrated. In addition, 
combustible materials and coal 
processing waste shall not be buried or 
stored in proximity to a drainage course 
so as to clause or pose a threat of water 
pollution. 

(7) Begrading or Stabilizing Rills and 
Gullies 

10 CSR 40-3.110(6)(B): Missouri 
proposes to add a requirement that on 
areas that have been previously mined 
where topsoil is not available, the 
requirements of regrading or stabilizing 
rills and gullies, pursuant to 10 CSR 40- 
3.110(6)(A), apply after final grading, 
except that the area need not be 
topsoiled. 

(8) Stocking Rates of Trees, Shrubs, and 
Half-shrubs 

10 CSR 40-3.120 and 3.270 (7)(C)2. 
and (C)3: Missouri proposes to revise 
this provision to require that stocking 
rates on the revegetated area shall 
approximate the stocking and ground 
cover approved in the permit. 

(9) Post-Mining Land Use Requirements 

10 CSR 40-3.130(2) and (3): Missouri 
proposes to revise these provisions to 
require that when determining the 
premining uses of land, the premining 
uses of land to which the postmining 
land use is compared shall be those uses 
which the land previously supported, if 
the land had not been previously mined 
and has been properly managed. The 
postmining land use for land that has 
been previously mined and not 


reclaimed shall be judged on the basis 
of the land use that existed prior to and 
mining, provided that, if the land 
cannot be reclaimed to the land use that 
existed prior to any mining because of 
the previously mined condition, the 
postmining land use shall be judged on 
the basis of the highest and best use that 
can be achieved which is compatible 
with surrounding areas and does not 
require the disturbance of areas 
previously unaffected by mining. In 
addition, concerning the criteria for 
alternative postmining land uses, higher 
and better uses may be approved by the 
regulatory authority as alternative 
postmining land uses after consultation 
with the landowner or the land 
management agency having jurisdiction 
over the lands, if the propos^ uses 
meet the following criteria: There is a 
reasonable likelihood for achievement 
of the use; the use does not present any 
actual or probably hazard to public 
health or safety, or threat of water 
diminution or pollution; the use will 
not be impractical or unreasonable; will 
not be inconsistent with applicable land 
use policies or plans; will not involve 
unreasonable delay in reclamation; and 
will not cause or contribute to violation 
of Federal, State or local law. 

(10) Class / Roads 

10 CSR 40-3.140(l)(A) and (D): 
Missouri proposes to revise these Class 
1 road provisions to additionally require 
the control or prevention of dust 
occurring on other exposed surfaces, not 
just road surfaces. In addition. Missouri 
requires that construction or 
reconstruction of Class I roads must be 
certified in a report to the State director. 
The report shall indicate that the Class 

I road has been constructed or 
reconstructed as designed and in 
accordance with the approved plan. 

Ill) Class 11 Roads 

10 CSR 40-3.140(8)(D)l: Missouri 
proposes to revise this provision to 
require that construction or 
reconstruction of Class II roads must be 
certified in a report to the State director. 
The report shall indicate that the Class 

II road has been constructed or 
reconstructed as designed and in 
accordance with the approved plan. 

(12) Procedures for Prohibitions and 
Limitations on Mining in Certain Areas 

10 CSR 40-5.010(3)(D): Missouri 
proposes to revise this provision to 
require in part that where the applicant 
proposes to close or relocate any public 
road, the commission or State director 
or the appropriate public road authority 
desi^ated by the State director shall 
require the applicant to obtain necessary 
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approvals of the public road authority 
with jurisdiction, and provide public 
notice in the newspaper of general 
circulation in the affected locale. If a 
hearing is requested, a public notice of 
the location, date, and time of the 
hearing shall be published in a 
newspaper of general circulation in the 
affected locale 2 weeks prior to the 
hearing. 

(13) Permit Application-Identification of 
Interests 

10 CSR 40-6.030 and 6.100(1)(G): 
Missouri proposes to add the 
requirement that if requested by the 
applicant, any information required by 
this subsection which is not on public 
61e pursuant to State law shall ^ held 
in confidence by the State director, as 
provided under 10 CSR 40- 
6.070(6)(Q(2). 

(14) Geologic Test Borings and Core 
Samples 

10 CSR 40-6.040(5)(B)l.C: Missouri 
proposes to revise this provision to 
delete the requirement for testing 
samples for compaction and erodibility. 

(15) Threatened and Endangered 
Species 

10 CSR 40-6.040 and 6.110(ll)(E): 
Missouri proposes to revise these 
provisions to clarify the applicability of 
these regulations under the Endangered 
Species Act of 1973 as amended (16 
U.S.C. 1531, et seq.) or those species or 
habitats protected by the State of 
Missouri Rare and ^dangered Species 
as determined by the Missouri 
Department of Conservation. 

(16) Maps 

10 CSR 40-6.040(14)(L): Missouri 
proposes to add the requirement that all 
buffer zones as defined at 10 CSR 40- 
8.010(1)(A) must be identified on permit 
maps. 

(17) Operatiotts Plan 

10 CSR 4a-6.050(2)(B)4 and (5)(B)5 
and (5)(B)8: Missouri proposes to clarify 
that required narratives concerning coal 
and noncoal wastes should be in 
accordance with the appropriate 
sections of 10 CSR 40-3.080. 

(18) Fish and Wildlife Plan 

10 CSR 40-6.050(7)(A) and 
6.120(12)(A): Missouri proposes to 
clarify that the plan requirements must 
be consistent with the Endangered 
Species Act of 1973 as amended (16 
U.S.C. 1531 etseq.) 

(i 9) Informal Conferences 

10 CSR 40-6.070(5)(A)3 and (B); 
Missouri proposes to revise this 


provision to require that requests for 
informal conferences be fiM not later 
than 30 days after the last publication of 
the newspaper advertisement in 
subsection (2)(A) of this rule. 

(20) Improvidently Issued Permit 

10 CSR 40-6.070(11)(A)1: Missouri 
proposes to revise this provision to 
require that the State director review the 
circumstances under which a permit 
was issued where the State director has 
reason to believe a surface coal mining 
and reclamation permit was 
Improvidently issued. 

(21) Self-Bonding Definition 

10 CSR 4a-7.011(l)(C): Missouri 
proposes to revise this definition to 
mean an indemnity agreement in a sum 
certain executed by the applicant or by 
the applicant and any corporate 
guarantor and made payable to the State 
of Missouri, with or without separate 
surety. 

(22) Requirement to File a Bond 

10 CSR 40-7.011(2)(A): Missouri 
proposes to revise this provision to 
require that the performance bond shall 
be conditioned upon the faithful 
performance of all the requirements of 
the Surface Coal Mining Law, the 
regulatory program, the permit and the 
reclamation plan, and bonded liability 
shall continue until reclamation is 
completed and approved by the 
commission. 

(23) Incremental Bonding 

10 CSR 40-7.011(3)(D): Missouri 
proposes to add the requirement that the 
operator shall identify the initial and 
successive areas or increments for 
bonding on the permit application mop 
submitted for approval as provided in 
the application and shall specify the 
bond amount to be provide for each 
area or increment. 

(24) Bond Amounts 

10 CSR 40-7.011(4)(F).(G).(H). and (I); 
Missouri proposes to revise this 
provision to require that the amount of 
a full cost bond and the terms of each 
acceptance of the applicant's bond shall 
be adjusted by the commission from 
time to time as affected land acreages 
are increa.sed or decreased or where the 
cost of future reclamation changes. 

Missouri proposes that the State 
director shall provide notice of any 
propo.sed adjustment to the bond 
amount to the permittee, the surety, and 
any person with a property interest in 
collateral w'ho has requested 
notihcation; and shall provide the 
permittee an opportunity for an 
informal conference on the adjustment. 


Missouri proposes that a permittee 
may reouest reduction of the amount of 
the performance bond upon submission 
of evidence to the regulatory authority 
proving that the permittee's method of 
operation or other circumstances 
reduces the estimated cost for the 
regulatory authority to reclaim the 
bonded area. Bond adjustments which 
involve undisturbed land or revision of 
the cost estimate of reclamation are not 
considered bond releases subject to 
procedures of 10 CSR 40-7.021. 

Missouri proposes that in the event 
that an approved permit is revised in 
accordance with 10 CSR 40-6, the State 
director shall review the bond for 
adequacy and, if necessary, shall require 
adjustment of the bond to conform to 
the permit as revised. 

(25) Surety Bonds 

10 CSR 40-7.011 (5)(A)2 and (5)(A)8: 
Missouri proposes to revise the 
exception to the noncancellability of a 
surety bond to provide that surety bond 
coverage for lands not disturbed may be 
canceled if the surety provides written 
notification and the State director is in 
agreement. Also, that the State director 
shall advise the surety, within 30 days 
after receipt of a notice to cancel bond, 
whether the bond may be canceled on 
an undisturbed area. 

Missouri proposes to add the 
requirement that the bond shall provide 
a mechanism for a bank or surety 
company to give prompt notice to the 
regulatory authority and the permittee 
of any action filed alleging the 
insolvency or bankruptcy of the .surety 
company, the bank, or the permittee, or 
alleging any violations which would 
result in suspension or revocation of the 
surety or bank charter or license to do 
bu.siness. 

(26) Personal Bonds 

10 CSR 40-7.011 (5)(B)2. and (5)(B)7: 
Missouri proposes to revise the 
provisions to require in part that 
certificates of deposit be made payable 
to or assigned to the State of Missouri, 
both in writing and upon the records of 
the bank i.ssuing the certificates, and 
shall be automatically renewable at the 
end of the term of the certificate. If 
assigned, banks issuing the certificate(s) 
must waive all rights of set off or liens 
against the certificate(s). 

Missouri proposes to add the 
requirement that the bond shall provide 
a mechanism for a bank or surety 
company to give prompt notice to the 
regulatory authority and the permittee 
of any action filed alleging the 
insolvency or bankruptcy of the surety 
company, the bank or the permittee, or 
alleging any violations which would 
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result in suspension or revocation of the 
surety or bonk charter or license to do 
business. 

Missouri proposes to also revise this 
provision to recmire immediate 
compliance with 10 CSR 40-3.150(4) in 
tlie event a cessation order is issued. 

The operator shall also immediately 
begin to conduct reclamation operations 
in accordance with the reclamation 
plan. 

(27) Self-Bonding 

10 CSR 40-7.011 (5)(D)2.C. and 
(5)(D)2.D., and (5)(D)5.A, and (5)(D)5.B: 
Missouri proposes to revise these 
provisions to require that: an applicant 
submit financial information sfmwing a 
ratio of total liabilities to net worth of 
two and one^half times or less and a 
ratio of current assets to current 
liabilities of 1.2 times or greater; the 
applicant’s fixed assets in the United 
States total at least $20 million and the 
applicant has a ratio of total liabilities 
to nel worth of two and one-half times 
or loss and a ratio of current assets to 
liabilities of 1.2 times or greater; and 
that the applicant submit financial 
statements for the last complete fiscal 
ear accompanied by a report prepared 
y an independent certified public 
accountant in conformity with generally 
accepted accounting principles. 

Missouri proposes to revise its 
provision to require that self-bond 
indemnity agreements be executed and 
signed by all persons and parties who 
are to be bound by it, including the 
parent corporate guarantor and/or a 
third party nonparent corporate 
guarantor and shall bind each jointly 
and severally. 

Missouri proposes to revise its 
provision to require that corporations 
applying for a seif-bond, and parent and 
nonparent corporations guaranteeing a 
permittee's self-bond, shall submit an 
indemnity agreement signed by two 
corporate officers who are authorized to 
bind the corporations. 

(28) Duration and Release of 
Reclamation Liability 

10 CSR 40-7.021 (2)(B)1, and (2)(B)4.. 
and (2)(D)2: Missouri proposes to revise 
these provisions to require that an area 
shall qualify for release of Phase II 
liability when a permanent vegetative 
cover that meets the approved 
reclamation plan and is sufficient to 
control erosion is in place and no 
further augmentation of the vegetation is 
necessaiy. The revision would further 
require that a plan for achieving Phase 
III release has been approved for the 
area requested for release, and the plan 
has been incorporated into the permit, 
except for prime farmland soils in 


which case the soil productivity for 
prime farmlands shall have been 
returned to the equivalent levels of yield 
as nonmined land of the same ^il type 
in the surrounding area under 
equivalent management practices as 
determined fiom the soil survey 
performed pursuant to 10 CSR 40-4.030. 

Missouri proposes to require that full 
cost bonds ^all have up to 60-percent 
released when Phase I liability is 
released. After completion of Phase n, 
the State director shall retain the 
amount of bond for the vegetated area 
wrhich would be sufficient to cover the 
cost of reestablishing vegetation if 
established by a third party and the 
amount of bond necessary to abate any 
w’Bter pollution caused by the 
contributing of stispended solids to 
stream flow or runoff outside the permit 
area in excess of the requirements set by 
chapter 3. Finally, 100-percent of the 
bond shall be released when Phase III 
liability is released. 

(29) Bond Forfeiture 

10 CSR 40-7.031(3)(B): Missouri 
proposes to add an exception 
concerning conditions of the regulatory 
program. The performer of reclamation 
shall demonstrate they have the ability 
to satisfy the conditions, except that 
where the commission may approve 
partial releases authorized under 10 
CSR 40-7.021(2), no surety, issuer, or 
guarantor liability shall be released until 
successful completion of all reclamation 
under the terms of the permit, including 
applicable liability periods of 10 CSR 
40-7.021(1). 

(30) Definitions 

10 CSR 40^.010(lMA)13 and 71: 
Missouri proposes to add a definition of 
buffer zone that would provide a 
boundary which establishes a limit of 
mining related disturbance beyond 
which a variance to the regulations must 
be obtained before disturbance. 

Missouri proposes to revise the 
definition of previously mined area to 
exclude highwalls created after August 
3,1977, and all fully reclaimed sites. 

(31) Enforcement of Notices of Violation 

10 CSR 40-8.030(7)(A): Missouri 
proposes to revise this provision to 
require that the commission or State 
director may modify, terminate, or 
vacate a notice of violation and may 
extend the time for abatement if the 
failure to abate within the time 
previously set was not caused by lack of 
diligence on the part of the person to 
whom it was issued in accordance with 
10 CSR 40-8.040. 


(32) Procedures for Informal Assessment 
Conference 

10 CSR 40-8.040(8)(K): Missouri 
proposes to revise this provision to 
require that if the settlement agreement 
is disapproved, or if payment is not 
made within 30 days of commission 
approval, the State director shall refer 
the agreement to the commission so that 
they might enforce the agreement or 
rescind it and affirm, raise, lower, or 
vacate the penalty within 30 days of the 
rescission. 

(33) Habitual Violator 

10 CSR 40-8.040(9): Missouri 
proposes to add this provision to define 
a habitual violator as a person, 
permittee, or operator that has 
established a pattern of violations of any 
requirements of the Surface Coal Mining 
Law, its promulgated regulations, or the 
permit. The pattern of violations is 
described in 10 CSR 40-7.031(1)(F1. 

Missouri proposes to require that if a 
person, permittee, or operator is found 
to be a habitual violator of the Surface 
Coal Mining Law, land reclamation laws 
of other Slates, or other Missouri or 
Federal laws pertaining to land 
reclamation, a civil penalty for the same 
violation by the attorney general and a 
judicial assessment of a civil penalty 
may be made for the same violation in 
addition to the assessment of an 
administrative penally. 

Additionally, if a person, permittee, 
or operator is not a habitual violator, the 
administrative penalty shall preclude 
the |a.sses8ment of a] civil penalty by the 
attorney general and the judicial 
assessment of a civil penalty. 

(34) Payment of the Penalty 

10 CSR 40-8.040 (10) and (11): 
Missouri proposes to add the provision 
that any penalty assessed under this 
rule shall be paid to the county treasurer 
of the county where the violation 
occurred and credited to the school 
fund. 

Missouri further proposes that the 
regulations in this rule may be used for 
the assessment of dvil or administrative 
penalties. i 

III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 732.17(h). OSM is seeking 
comments on whether the proposed 
amendment satisfies the applicable 
program approval criteria of 30 CFR 
732.15. If the amendment is deemed 
adequate, it will become part of the 
Missouri program. 

Written Comments 

Written comments should be specific, 
pertain only to the issue proposed in 
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this rulemaking, and include 
explanations in support of the 
commenter's recommendations. 
(Comments received after the time 
indicated under DATES or at locations 
other than the Kansas City Field Office 
will not necessarily be considered in the 
final rulemaking or included in the 
administrative record. 

Public Hearing 

Persons wishing to testify at the 
public hearing should contact the 
person listed under FOR FURTHER 
INFORMATION CONTACT by 4 p.m., C.S.t. 
January 14,1993. The location and time 
of the hearing will be arranged with 
those persons requesting the hearing. If 
no one reouests an opportunity to testify 
at the public hearing, the hearing will 
not be held. 

Filing of a written statement at the 
time of the hearing is requested as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment having been 
heard. Persons in the audience who 
have not been scheduled to testify, and 
who wish to do so. will be heard 
following those who have been 
scheduled. The hearing wiU end after all 
persons scheduled to testify and persons 
present in the audience who wish to 
testify have been heard. 

Public Meeting 

If only one person requests an 
opportunity to testify at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing 
to meet with OSM representatives to 
discuss the proposed amendment may 
request a meeting at the OSM office 
listed under FOR FURTHER INFORMATION 
CONTACT. All such meetings will be 
open to the public and, if possible, 
notices of meetings will be posted at the 
locations listed under ADDRESSES. A 
written summary of each meeting will 
be made a part of the administrative 
record. 

IV. Procedural Determinations 

Compliance with the National 
Environmental Policy Act 

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA |30 U.S.C 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 


Environmental Policy Act, 42 U.S.C. 
4332(2)(C). 

Compliance with Executive Order No, 
1229J * 

On July 12,1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3. 4, 

7, and 8 of Executive Order 12291 
(Reduction of Regulatory Burden) for 
actions related to approval or 
conditional approval of State regulatory 
programs, actions, and program 
amendments. Therefore, preparation of 
a Regulatory Impact Analysis is not 
necessary and OMB regulatory review is 
not required. 

Compliance With the Regulatory 
Flexibility Act 

The Department of the Interior has 
determined that this rule will not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal, 
which is the subject of this rule, is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements previously promulgated 
by OSM will implemented by the 
State. In making the determination as to 
whether this rule would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations. 

Compliance With Executive Order 
12778 

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 
(Civil Justice Reform) and has 
determined that, to the extent allowed 
by law, this rule meets the applicable 
standards of subsection (a) and (b) of 
that section. However, these standards 
are not applicable to the actual language 
of State regulatory programs and 
program amendments since each such 
program is drafted and promulgated by 
a specific State, not by OSM. Under 
sections 503 and 505 of SMCRA (30 
U.S.C 1253 and 1255) and 30 CFR 
730.11, 732.15, and 732.17(h)|10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the requirements of 30 CFR 
parts 730, 731, and 732 have been met. 


Compliance With the Paperwork 
Reduction Act 

This rule does not contain 
information collection requirements that 
require approval by the Offke of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C 
3507 et seq. 

List of Subjects in 30 CFR Part 916 

Intergovernmental relations, Surface 
mining, Underground mining. 

Dated: November 9.1992. 

Raymond L. Lo%vrie, 

Assistant Director, Western Support Confer. 
IFR Doc. 92-31376 Filed 12-29-92; 8:45 ami 
Biumc CODE 431(M)S-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 76 

[MM Docket No. 92-260; FCC 92-500] 

Cable Home Wiring 

AGENCY: Federal Communications 
Commission. 

ACTION: Proposed rule; correction. 

SUMMARY: This document contains an 
addition to the Notice of Proposed Rule 
Making published Tuesday, November 
17.1992 (57 FR 54209) (FR Doc. 92- 
27605). The adoption of such rules is 
mandated by section 16(d) of the Cable 
Television Consumer Protection and 
Competition Act of 1992. The rule 
making is intended to satisfy the 
mandate of that Act by enabling 
subscribers to acquire the home wiring 
upon termination of services. The Initial 
Regulatory Flexibility Analysis was 
omitted from the original proposed rule. 
FOR FURTHER INFORMATION CONTACT: 
Mary Beth Richards, Phone: (202) 632- 
7090. 

SUPPLEMENTARY INFORMATION; 
Background 

The notice that is the subject of this 
correction is required by the Cable 
Television Consumer Protection and 
Competition Act of 1992. Public Law 
No. 102-385,106 Stat. 1460 (1992). The 
full text of this Commission action is 
available for inspection and copying 
during normal business hours in the 
F(X Reference Center (room 239), 1919 
M Street. NW.. Washington, DC The 
complete text of this action may also be 
purchased from the C)mmission*s copy 
contractor. Downtown Copy Center, 
(202) 452-1422, 1114 21st Street. 
Washington, DC 20036. 
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Need for Correction 

To establish compliance with the 
Regulatory Flexibility Act (Pub. L. No. 
96-354. 94 Stat. 1164. 50 U.S.C. Section 
601 ef seq. (1980).) 

This correction sliould precede the 
list of sublects in column one. 57 FR 
54210. 

Initial Regulatory Flexibility Analysis 
Reason for Action 

This proceeding is being initiated in 
order to seek comment on the best way 
to implement section 16 of the Cable 
Consumer Protection and (Competition 
Act of 1992, Public Law 102-385, 
relating to' cable home wiring. 

Objectives 

The Commission's goal is to provide 
notice and opportunity to comment to 
members of the public regarding 
efficacious impiementation of section 16 
of the new Act. 

Legal Basis 

Authority of this proposed rule 
making is contained in section 4(i). 4(i) 
and 303(r) of the (Communications Act 
of 1934, as amended, 47 U.S.C. 154(1), 
154(1). and 303(r) and section 16 of the 
Cable Consumer Protection and 
(Competition Act of 1992, Public Law 
102-385 (1992). 

Beporting, Becordkeeping and Other 
Compliance Bequirements 

The Commission is asking for 
comment on the treatment of cable 
home wiring once a subscriber 
terminates service. 

Federal Rules That Overlap, Duplicate 
or Conflict With Proposed Rule 

None. 

Description, Potential Impact, and 
Number of Smalt Entities Involved 

This rule making could require that 
.subscribers have the option of acquiring 
ownership of their cable home wiring 
when they terminate service. 

Any Significant Akemairves minimizing 
the Impact on Small Entities Consistent 
With the Stated Objectives 

None. 

Federal Communicatioos Commission. 
William F. Calea, 

Acting Sec r e tary . 

irR Doc. 92-31609 Filed 12-29-92; 8:45 am) 
BtLUNQ CO06 


DEPARTMENT OF INTERIOR 
Fish and Wirdtife Service 

50 CFR Part 18 
BIN 1018-AB79 

Marine Mammals; Incidental Take 
During Specified Activities 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACmON: Proposed rule, notice of public 
meetings and request for comments. 

summary: The Fish and Wildlife Service 
(Service) is proposing regulations that 
would authorize for the next 5 years the 
incidental, unintentfone! take of small 
numbers of polar bear and walrus 
during oil and gas industry operations 
(exploration, development imd 
production) year round in the Beaufort 
Sea and adjacent northern coast of 
Alaska. 

Under provisions of the Marine 
Mammal Protection Act, the taking of 
these marine mammals may be allowed 
only if the Director of the ^rvice finds, 
based on the best scientific evidence 
available, that the total of such taking 
for the 5 year period will have a 
negligible impact on these species and 
will not have an unmitigable adverse 
impact on the availability of these 
species for subsistence uses by Alaskan 
Natives. If these Bndings are made, the 
Service is required to establish specific 
reflations for the activity that set forth: 

(1) Permissible methods of taking; 

(2) Means of effecting the least 
practicable adverse impact on the 
species and their habitat and on the 
availability of (he species for 
subsistence uses; and 

(3) Requirements for monitoring and 
reporting. 

Through the preparation of a draft 
Environmental Assessment, the Service 
has proposed a finding that the total 
exp^ed takings of polar bear and 
walrus during oil and gas industry 
exploration, development and 
production activities would have a 
negligible impact on these species, and 
there would be no unmitigable adverse 
impacts on the availability of these 
species for subsistence uses by Alaskan 
Natives. 

DATES: Comments on the proposed rule 
must be received by Marck 15,1993. 

Public meetings on the proposed rule 
are scheduled as fellows: 

1. January 25.1993, 7:30 p^m., 

And^rage. Alaska 

2. February 1,1993, 7:30 p.m., Barrow, 

Alaska 

3. February 2,1993,7:30 p,m., Nuiqsut, 

Alaska 


4. February 4.1993, 7:30 p.m., Kaktovik, 

Alaska 

ADDRESSES: Written comments should 
be submitted by mail to Jon Nickles, 
Supervisor. Office of Marine Mammals 
Mmiagement, Fish and Wildlife Service. 
4230 University Drive, suite 310, 
Anchorage, AX 99508. Ck>mments may 
also be hwd delivered to the same 
address. (Comments and materials 
received in response to this proposal 
will be available for public inspection at 
this address during normal working 
hours of 8 a.ro. to 4:30 p.m., Monday 
through Friday. 

The public meetings will be held at 
the following locations: 

1. Anchorage—U.S. Fish and Wildlife 

Service, Regional Office. Large 

Conference Room, First Floor, 1011 

East Tudor Road. Anchorage. 

Alaska. 

2. Barrow—^North Slope Borough 

Assembly Chambers, Barrow, 

Alaska. 

3. Nuiqsut—Kisrk Community Center, 

Nuiqsut. Alaska. 

4. Kaktovik—Kaktovik Community 

COnter. Kaktovik, Alaska. 

FOR FURTHER INFORMATION CONTAtTH 
John Brides, Office of Marine Mammals 
Management. Fish and Wildlife Service, 
4230 University Drive, Suite 310, 
Anchorage, Alaska 99508, (907) 271- 
2343. 

SUPPLEMENTARY INFORMATION: 
Background 

Section 101(a)(5) of the Marine 
Mammal Protection Act (Act) gives the 
Secretary of the Interior (Secretary) 
authority to allow, on request by U.S. 
citizens [as defined in 50 CFR 18.27(c)l 
engaged in a specified activity (other 
than commercial fishing] in a specified 
geofaphical region the incidental, but 
not intentional, taking of small numbers 
of marine mammals. Permission may be 
granted for a period of five years or less. 

The taking of marine mammals may 
be allowed only if the Service finds, 
based on the b^t scientific evidence 
available, that such takes will have a 
negligible impact on the species or stock 
and will not have an “unmitigable 
adverse impact** on the avml^ility of 
the species or stock for subsistence uses. 
Also, regulations must be published that 
include permissible methc^s of taking 
and other means to ensure the least 
practicable adverse impact on the 
species and its habitat and on the 
availability of the species for 
subsistence uses. These regulations 
must include requirements for 
monitoring and reporting. Alter final 
regulations are established. Letters of 
Authorization (LOA) may be issued. 
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upon request, to individual entities to 
conduct activities pursuant to the 
regulations. 

As a result of 1986 amendments to the 
Act, the Service on September 29,1989, 
published a final rule (54 FR 40338) 
amending 50 CFR 18.27 (i.e., regulations 
governing small takes of marine 
mammals incidental to specified 
activities) that included, among other 
things, a revised definition of 
''negligible impact" and a new 
definition for "unmitigable adverse 
impact." Negligible impact is now 
defined as "an impact resulting from the 
specified activity that cannot be 
reasonably expected to, and is not 
reasonably likely to, adversely affect the 
species or stock through effects on 
annual rates of recruitment or survival." 
50 CFR 18.27(c). Unmitigable adverse 
impact means "an impact resulting from 
the specified activity (1) that is likely to 
reduce the availability of the species to 
a level insufficient for a harvest to meet 
subsistence needs by (i) causing the 
marine mammals to abandon or avoid 
hunting areas, (ii) directly displacing 
subsistence users, or (iii) placing 
physical barriers between the marine 
mammals and the subsistence hunters; 
and (2) that cannot be sufficiently 
mitigated by other measures to Increase 
the availability of marine mammals to 
allow subsistence needs to be met." Id. 

Oil and gas exploration, development 
and production activities conducted in 
marine mammal habitat risk violating 
the moratorium on the taking of marine 
mammals and therefore violating the 
terms of the Act. It is probable that in 
a period of 5 years, takes of polar bear 
or walrus will occur. Although there is 
no legal requirement for the oil and gas 
industry to obtain incidental take 
authority, they have chosen to seek 
authorization to avoid potential 
conflicts between their activities and the 
requirements of the Act. 

Summary of Request 

On December 17,1991, BP 
Exploration (Alaska), inc., for itself and 
on behalf of Amerada Hess Corporation. 
Amoco Production Company, ARCO 
Alaska. Inc., COG American ^rvice. 
Inc., (Conoco Inc., Digicon Geophysical 
Corp., Exxon Corporation, GECO 
Geophysical Co., Halliburton 
Geophysical Services, Inc., Mobil Oil 
Corporation, Northern Geophysical of 
America, Texaco Inc., Unocal 
Corporation, and Western Geophysical 
Company (collectively referred to as 
"Industry" throughout the remainder of 
this document), petitioned the Service 
for the promulgation of regulations 
pursuant to section 101(a)(5) of the Act. 
The regulations sought would allow the 


incidental, but not intentional, take of 
small numbers of polar bear (l/rsus 
maritimus) and Pacific walrus 
[Odobenus rosmarus divergens) in the 
event that such a taking occurs in the 
course of oil and gas exploration, 
development or production activities 
during year-round operations in the 
Beaufort Sea, in Alaskan State waters, 
and OCS waters and the adjacent 
northern coast of Alaska. 

Specifically, the offshore geographic 
region addressed by this proposed 
action is defined by a north/south line 
at Barrow, Alaska, including all Alaska 
state waters and the CXIS waters and 
east of that line to the Canadian border. 
The onshore region is defined as that 
same north/south line at Barrow, 25 
miles inland and east to the (banning 
River. Industry excluded the Arctic 
National Wildlife Refuge from its 
proposals. 

Sununary of Proposed Rule 

The Service proposes specific 
regulations to allow the incidental, 
unintentional take of polar bear and 
Pacific walrus in the Beaufort Sea and 
northern coast of Alaska. The 
regulations would be in effect year 
round for a 5 year period expected to 
begin at the start of calendar year 1993 
(i.e., 1993 through 1997) for entities 
conducting oil and gas industry 
activities. This proposed regulation does 
not authorize the intentional 
harassment, hunting, capturing or 
killing of polar bear or walrus. The 
regulations are designed to allow 
industry operations to continue while 
working under the provisions of the Act. 

These regulations do not permit the 
actual activities associated with oil and 
gas exploration, development and 
production, but rather allow the 
incidental, unintentional take of the two 
marine mammal species. The 
Department of the Interior's Minerals 
Management Service and the Bureau of 
Land Management are responsible for 
permitting activities associated with oil 
and gas activities in Federal waters and 
on Federal lands, respectively, and the 
State of Alaska is responsible for 
activities on State lands and in State 
waters. 

Concern has been directed at polar 
bear encounter incidents where human 
life is in jeopardy. When human activity 
occurs in polar bear habitat, polar bear/ 
human encounters are possible. 
However, in over 20 years of industry 
activity in this area, only one polar bear 
has been killed for the protection of 
human life. Polar bear interaction 
training and knowledge of polar bear 
interaction plans will be required of 
each person operating under these 


regulations. In cases where polar bears 
must be deterred or killed for the 
protection of human life or welfare, the 
Service has authority to allow such 
action under section 109(h)(1) of the 
Act. 

The authorization to take polar bear 
and walrus is directed to incidents that 
occur between industry activities and 
the two species that cause minor 
disturbances to the marine mammals, 
especially those that may occur in the 
absence of any negligence or intentional 
action by a person carrying out an 
otherwise lawful activity. 

The proposed regulations include 
requirements for monitoring and 
reporting and measures to effect the 
least practicable adverse impact on 
these species and their habitat and on 
the availability of these species for 
subsistence uses. These regulations are 
proposed based on an initial finding 
that exploration, development and 
production activities in this area may 
involve the taking of the two 
aforementioned species of marine 
mammal. The Service believes that the 
total impact of the takings will have a 
negligible impact on these species and 
on their availability for subsistence 
uses. 

Subsequent to establishing 
regulations, a Letter of Authorization 
(LOA) would be required to conduct 
activities pursuant to these regulations. 

A LOA may be requested by each group 
or individual conducting an oil and gas 
industry related activity where there is 
the likelihood to taking polar bear or 
walrus. The proposed regulations 
require those who request a LOA to 
submit a plan to monitor the effects on 
polar bear and walrus that are present 
during the authorized activities. Also, 
an applicant for a LOA must identify, in 
a plan of cooperation, what measures 
have been taken to minimize adverse 
impacts on the availability of marine 
mammals for subsistence uses if the 
activity takes place in or near a 
traditional subsistence hunting are. 

Each request for a LOA will be 
evaluated on the specific activity and 
the specific location, and each LOA will 
be specifically conditioned for that 
activity and location. 

Description of Activity 

In accordance with 50 CFR 18.27, 
Industry has submitted three separate 
written petitions for the promulgation of 
incidental take regulations pursuant to 
section 101(a)(.5) of the Act covering: 

(1) Polar bear for exploration 
operations during the ice-covered 
period in coastal Arctic Alaska and the 
Beaufort Sea, 
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(2) Polar bear and walrus for open- 
water exploration operations in the 
Beaufort Sea and 

(3) Polar bear and walrus for oil and 
gas development and production in 
Arctic Alaska. 

Activities that are covered in the 
petition are exploration activities such 
as geological and geophysical surveys 
which include: G^technical site 
investigation, reflective seismic 
exploration, vibrator seismic data 
collection, airgun and watergun seismic 
data collection, explosives seismic data 
collection, and geological surveys and 
drilling operations. The latter include: 
Drillships, floating drill platforms such 
as the Kulluk, ice pads, artificial 
islands, caisson-retained islands, and 
two types of bottom-founded structures: 

(1) concrete fsland drilling system, and 

(2) single steel drilling caisson. 

Industry documents indicate that 

exploratory activities for the open-water 
periods of 1993 through 1997 are 
primarily located in an area define by a 
north/south line at Barrow and include 
all Alaska state waters and the OCS 
waters east of that line to the Canadian 
border. Estimates of the activities are 
approximately 28,200 vessel miles of 
seismic exploration, with as many as 10 
vessels acquiring seismic data in the 
proposed area in any one year. From 3 
to 12 geotechnical/geochemical 
programs are projected to be conducted 
over the time span that the regulations 
would be in effeci. Exploratory drilling 
is estimated to be conducted at 2 to 19 
locations over llie 5 year period, 
utilizing drillships at 2 to 8 locations 
and bottom-founded structures at 3 to 
11 locations. 

Industry documents indicate that 
exploratory activities for the ice-covered 
periods of 1993 through 1997 are in the 
geographic area defined by a north/ 
south line at Barrow and include all 
Alaska coastal areas, state waters and 
OCS waters east to the Canadian border. 
Industry estimates approximately 35 
seismic programs (covering 7,400 to 
over 10.000 line miles). 7 geotechnical/ 
geochemical programs, and 5 to 15 
exploratory drilling operations over the 
next 5 years. 

The petitions also include 
development and production activities 
of nine separate oil and gas fields in a 
region of 88,280 square miles. The nine 
fields are Prudhoe Bay, Juparuk, 
Endicott, Lisbume, Milne Point. Niakuk, 
Point McIntyre, West Sak, and Ugnu 
and are collectively known as the 
Production Area. The Production Area 
extends from Barrow on the west to the 
Canning River on the east and 25 miles 
inland from the coast. The Production 
Area is operated year-round. The 


Prudhoe Bay Unit, discovered more 
than 20 years ago. is in decline and no 
major development activities are 

lanned with the exception of a gas 

andling facility. New development is 
anticipated to be small and utilize 
existing facilities and infrastructure. 

Similar activities to the activities 
discussed in the petitions, exploration, 
development and production are 
currently being conducted. Operations 
of this type have been ongoing since the 
discovery of the Prudhoe Bay oil field 
in 1968. Because of many variables 
influencing oil and gas industry 
activities, predictions as to the exact 
dates, duration and location are 
speculative. However, specific dates, 
duration and locations will be required 
when applications for LOAs are 
submitted. 

To reduce duplication of time, effort 
and documentation and since the three 
petitions submitted by Industry are 
similar activities in one specific 
geographical area, the Service has made 
the determination that in accordance 
with section 101(a)(5] of the Act and 50 
CFR 18.27, the three petitions will be 
combined into one rulemaking 
authorizing a specified activity within a 
specified geographical region. 

Biological Information 

The geographical area covered by the 
request is the land and water area east 
of a north/south line through Barrow. 
Alaska. The onshore area is 25 miles 
inland and east to the Canning River. 
The Arctic National Wildlife Refuge is 
outside of the proposed area. Offshore 
the area extends through Alaska State 
waters and into the OCS waters of the 
Beaufort Sea from Barrow east to the 
Canadian border. 

Walrus 

The Pacific walrus primarily occurs in 
the waters of the Bering and Chukchi 
Seas along the western coast of Alaska. 
Most of the population congregates near 
the ice edge of the Chukchi Sea pack ice 
during the summer. The primary 
summer range of the walrus does not 
extend east of Point Barrow. In the 
winter, walrus occur in areas where 
there are pol>T)yas. open leads or thin 
ice in which they can create and 
maintain breathing holes. Major 
concentrations in the winter are located 
in the northwestern Bering Sea and the 
southeastern Bering Sea. Walrus do 
occur in the Beaufort Sea but only in 
small numbers. 

Polar Bear 

Polar bears occur only in the Northern 
Hemisphere, where their distribution is 
circumpolar, and they live in close 


association with polar ice. In Alaska, 
their distribution extends from south of 
the Bering Strait to the U.S.-Canada 
border. The world population has been 
estimated at 10,000-20,000, with 
possibly as many as 5,000 bears in 
Alaska. The most extensive north-south 
movements of polar bears occur with 
the ice in the spring and fall. 

Females without dependent cubs 
breed in the spring and enter maternity 
dens by late November. Females with 
cubs do not mate. An average of two 
cubs, sometimes one and rarely three, 
are usually bom in December and the 
family group emerges in late March or 
early April. Only pregnant females den 
for an extended peric^ during the 
winter. Other polar bears may burrow 
out depressions to escap>e harsh winter 
winds. The average reproduction 
interval for polar bear is 3-4 years. The 
maximum reported age of reproduction 
in Alaska is 18 years. Based on these 
conditions, a polar bear may produce 
about 10 cubs in her lifetime. 

Ringed seals are the primary prey 
species of the polar bear. Occasionally 
b^rded seals and walrus calves may be 
hunted. Polar bears have been known to 
eat nonfood items such as styrofoam, 
plastic, car-batteries, anti-fr^ze and 
lubricating Quids. 

The fur and blubber of the polar bear 
provide vital protection from the cold 
air and frigid water. Newly emerged 
cubs of the year may not have a 
sufficient layer of blubber to maintain 
body heat when immersed in water for 
long periods of time. For this reason the 
mother is very protective of the cubs. It 
has been suggested that cubs abandoned 
prior to the normal weaning age of 2.5 
years will likely not survive. 

Polar bears have no natural predators, 
and they do not appear to be prone to 
death by diseases or parasites. The most 
significant source of mortality is man. 
Since 1972, with the passage of the Act. 
only Alaskan Natives have been allowed 
to hunt polar bears for their subsistence 
needs and for handicraft and clothing 
items. The Native harvest occurs 
without restrictions on sex. age, number 
or season, providing it is non-wasteful. 
From 198(>-1991. the total annual 
harvest averaged 125 bears. The 
majority of this harvest (71 percent) 
came from the Chukchi Sea area. 

Effects of Oil and Gas Industry 
Activities on Marine Mammals and on 
Subsistence Uses 

Walrus 

Oil and gas industry activities such as 
air and vessel traffic, noise from air 
traffic, seismic survey, ice breakers, 
supply ships and drilling may frighten 
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or displace walrus. However, as 
previously stated in this docniment, the 
primary range of the Pacific walrus is 
west of Point Barrow and the likelihood 
of many walrus being in the Beaufort 
Sea is small Therefore, it is unlikely 
that oil and gas industry activities will 
result in more than a negligible impact 
on the species. Likewise, activities 
during the ice covered periods and the 
onshore development and production 
activities should not impact the species. 

In the early spring, females and calves 
may become concentrated in the limited 
amount of open water between the 
shorefast ice and the pack ice, or the 
shear zone. These areas of congr^ation 
or preferred habitat, result primarily 
bemuse of the presence of open water. 
This congregation activity makes the 
walrus vulnerable to early arriving 
industry related traffic. Air and vessel 
traffic may cause the animals to 
stampede off the ice which may result 
in trampling and separation of cow>calf 
pairs. 

Stationary drilling structures may 
affect the movement of walrus. Walrus 
may be attracted to the activity or 
repelled by noise or smell In the 1989 
drilling season an incident occurred in 
a Chukchi Sea operation where a young 
walrus surfaced in the center hole 
(moonpool) of the drillship. The walrus 
was removed from the drilling area by 
the use of a cargo net. The walrus left 
the scene of the incident and was not 
seen again. 

Seismic surveys generally take place 
on solid ice or open water. Since most 
walrus activity occurs near the ice edge, 
interactions with walrus and the seismic 
activity are unlikely. 

Subsistence 

Compared to the overall harvest of 
walrus by Alaskan Natives, few are 
harvested in the Beaufort Sea along the 
northern coast of Alaska. The walrus 
constitutes a small portion of the 
harvest for the villages of Barrow and 
Nuiqsut. Annual harvest data of 
subsistence resources averaged for the 
period of 1962-1982 shows that the 
village of Barrow averaged 55 walrus 
per year. Nuiqsut averaged 3 walrus per 
year and Kaktovik shows no harvest. 

The majority of kills by the village of 
Barrow were primarily to the southeast 
In the Chukchi Sea. Therefore, oil and 
gas exploration, development and 
production activities should have a 
negligible impact on walrus subsistence 
activities. 

Polar Bear 

Oil and gas exploration, development 
and production activities in the Beaufort 
Sea and adjacent northern coast of 


Alaska may affect the polar bear. 
Drillships and icebreaker activity may 
be physical obstructions to their normal 
movement. Noise, sights, and smells 
produced by activities may attract or 
repel bears. These disruptions may 
introduce changes in the bears natural 
behavior that may be detrimental. 

Exploration activities during the 
open-water season are not likely to 
impact upon the movements or natural 
behavior of the polar bear. Although 
polar bears have been documented in 
open water, miles from the ice edge or 
ice floes, normally the polar beer is 
found near the ice edge. Therefore, it is 
unlikely that exploration activities in 
the open-water season will have more 
than a negligible impact on the polar 
bear. 

Winter oil and gas activities have a far 
greater possibility of having a 
detrimental impact on the polar bear. 
Since the polar bear continues to move 
over the ice pack throughout the year, 
interactions with industry activities are 
likely. Curious polar bears are likely to 
investigate drillships and artificial or 
natural islands where drilling 
operations occur. Any on-ice activity 
creates an opportunity for industry/bear 
interactions. 

Offshore drillsites within the pack ice 
may modify the habitat by creating open 
water leads down current from the 
activity. These open water leads may 
create temporary niches for subadult or 
non-breeding ringed seals, the primary 
prey species for the polar bear. Should 
this occur, polar beaie would likely be 
attracted, thereby creating a possibility 
of industry/polar bear encounters. 
However, most offshore drilling 
operations are conducted from raised 
platforms which isolate the drilling 
operation and industry employees from 
the ice and polar bears. 

Polar bear interaction plans are 
developed for each operation. Industry 
personnel are requir^ to participate in 
a polar bear interaction training program 
while on-site. These training programs 
and interaction plans are design^ to 
insure that the activity and possible 
interactions have the least detrimental 
efrect on industry personnel and the 
polar bear. Occasionally, work may be 
required on the ice adjacent to elevated 
drillships or platforms. In such cases, 
work areas are well-lighted and open to 
reduce the likelihood that a polar bear 
would approach the work area 
undetected. 

Winter seismic activity (survey crews) 
have a potential of disturbing denning 
females. Denning females are sensitive 
to noise disturbances and may be 
discouraged from seeking a preferred 
denning site, or may abandon dens. 


thereby risking the lives of the offspring. 
Prior to initiating seismic survey 
activity. Industry provides the Service 
with its proposed survey route(s). 
Through satellite observations of radio 
collar^ bears the Service is able to 
inform Industry of known denning sites, 
and from knowledge of the geographical 
area the Service identifies areas of 
probable denning sites. Once sites are 
identified, Industry cooperates with the 
Service to alter survey routes to pass 
within no less than one mile of the 
denning sites. This on-going cooperative 
operating procedure ensures that known 
den sites ore avoided within all 
practicable limits and every effort is 
made to keep a reasonable distance from 
known denning sites. 

Subsistence 

The polar bear is not a primary 
subsistence species of the villages of 
Barrow, Nuiosut or Kaktovik. 
Preliminary aata from the Service’s 
Marking, Tagging and Reporting 
Program indicate that from July 1,1989, 
to June 30.1991, a total of 27 polar bears 
were killed by the Natives of Barrow. No 
polar bears were harvested by the 
Natives of the villages of Nuiqsut or 
Kaktovik. Hunting success varies 
considerably from year to year because 
of variable ice and weather conditions. 

Industry works with the local Native 
groups to achieve a cooperative 
relationship between oil and gas 
activities and subsistence activities. It is 
assumed that oil and gas exploration, 
development and production will not 
have more than a negligible impact on 
subsistence activities. 

Oil Spills 

The accidental discharge of oil into 
the environment during industry 
activities could result ^m operational 
spills during refueling, handling of 
lubricants and liquid products, and 
during general maintenance. These 
spills are projected to be small in 
quantity, generally less than a barrel of 
oil per incident. Drilling units maintain 
onboard cleanup equipment and train 
personnel to handle operational spills. 
These spills are not expected to pose a 
threat to polar bear or walrus. 

A blowout (i.e., the loss of control of 
a well during drilling) is a potentially 
more serious type of spill accident. 
However, based on data calcuiated by 
the Minerals Management Service, the 
probability of a major blowout in the 
Beaufort is extremely low; data 
compiled by that agency verify that 
although blowouts have occurred in the 
course of exploratory drilling on the 
(XIS, no oil has been spilled. 
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Based upon historical data, the 
probability of a blowout not occurring is 
calculated to be 99.36 percent. This data 
set includes all blowouts including 
those caused by gas or water, as well as 
oil. All blowouts do not necessarily 
result in the release of oil. 

Polar bears ipay be directly impacted 
by a spill by swimming in oil- 
contaminated waters. Bears which have 
been fouled by oil may suffer thermo¬ 
regulatory prc^lems, ingest oil, and may 
exhibit other detrimental effects such as 
inflammation of the nasal passages or 
central nervous system. 

The Service acimowledges that there 
is a low probability of oil spills 
connect^ with a blowout but the 
potential effects to polar bears or their 
habitats by oil spills may be significant. 
Bears that contact oil are likely to die. 
The probability of an oil spill must be 
balanced with the potential severity of 
harm to the species or stock when 
determining negligible impact. Even if 
the potential effects of a spill may be 
significant, if the probability of 
occurrence is low, a finding of 
negligible impact may be appropriate. 

Due to the small number of walrus in 
the Beaufort Sea area, impacts to walrus 
resulting hx>m oil spills are foreseen as 
negligible. 

Conclusions 

Based on the previous discussion, the 
Service makes the following preliminary 
findings regarding the proposed action. 

Impact on Species 

The Service finds, based on the best 
scientific information available, that the 
effects of oil and gas related exploration, 
development and production activities 
for the next 5 years in the Beaufort Sea 
and ad}acent northern coast of Alaska 
will have a negligible impact on the 
polar bear and the Pacific walrus and 
their habitat and on the availability of 
the species for subsistence uses if 
certain conditions are met. Oil and gas 
activities have occurred in the Beaufort 
Sea and the northern coast of Alaska for 
many years. To date, there has been 
only one documented case of a lethal 
take of a polar bear at an exploratory 
drill site. Other incidents, including 
harassment as defined by the Act, may 
have occurred, but no reports or legal 
action have verified such an incident. 

Liability for illegal discharges of toxic 
materials into the environment is 
described in the Clean Water Act and 
other statutes such as the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) and the Resource 
Conservation and Recovery Act (RCRA). 
In the event of an oil spill or similar 


unauthorized discliarge of oil, 
petroleum products or other toxic 
materials into the environment, Industry 
will be liable for cleanup of the 
environment in accordance with 
applicable Federal, State, or local 
statutes. In the event of a catastrophic 
spill, the Service would reassess the 
impacts to the polar bear and/or walrus 
populations and reconsider the 
appropriateness of authorizations for 
taking through section 101(a)(5) of the 
Act. 

The preliminary finding of'^negligible 
impact" would apply to exploration, 
development and production activities 
related to oil and gas activities. The 
follow ing are generic conditions that are 
proposed to eliminate interference with 
normal breeding, feeding and possible 
migration patterns to ensure that the 
effects to the species remain negligible. 
These conditions would be site specific 
and species specific and may be 
expanded in the LOAs. 

(1) No intentional taking of polar t>ear 
or walrus would be authorized. Should 
a situation arise where an intentional 
take (e.g., harassment associated with 
deterrent activities and/or lethal take) is 
required for the protection of human life 
or welfare, the Service would allow 
such action under the authority of 
section 109(h)(1) of the Act. 

(2) For the protection of pregnant 
polar bears during denning activities 
(selection, birthing and maturation) in 
known and confirmed denning areas. 
Industry would be restricted from 
activities in specific locations during 
certain specified times of the year. 

These restrictions would be applied on 
a case-by-case basis in response to a 
request for a LOA. In possible denning 
areas, pre-activity surveys, as 
determined by the Ser\dce, would be 
required to determine the presence or 
absence of denning activity, 

(3) Each activity authorized by a LOA 
would require a site-specific plan of 
operation, a site-specific monitoring and 
reporting plan and where relevant, a 
plan of cooperation. The purpose of the 
required plans is to ensure that the level 
of activity and possible takes are 
consistent with the finding that the 
cumulative total of takes will have a 
negligible impact on polar bear and 
Pacific walrus, their habitat, and where 
relevant, on the availability of the 
species for subsistence uses. 

Impact on Subsistence 

Polar bear and Pacific walrus 
contribute a small amount of the total 
subsistence harvest for the villages of 
Barrow. Nuiqsut and Kaktovik. 

However, this does not mean that the 
harvesting of these species is not 


important to Alaska Natives. To ensure 
that the impact of oil and gas activity on 
the availability of the species or sto(^ 
for subsistence uses is negligible, prior 
to receipt of a LOA. Industry would be 
required to provide evidence to the 
Service that a plan of cooperation has 
been presented to the subsistence 
communities, the Eskimo Walrus 
Commission and the North Slope 
Borough. This plan of cooperation 
would provide the procedures on how 
Industry will work with the affected 
Native communities and what actions 
would be taken to avoid interference 
with subsistence hunting of polar bear 
and walrus. The Service would review 
the plan to ensure potential effects on 
the availability of the species are 
negligible. 

If there is evidence that oil and gas 
activities will affect, or in the future 
may affect, the availability of polar bear 
or walrus for subsistence, the Service 
will reevaluate its findings regarding 
permissible limits of harassment and the 
measures required to ensure continued 
subsistence hunting opportunities. 

Monitoring and Reporting 

The purpose of monitoring programs 
is to determine short-term and long-term 
direct, indirect and cumulative effects of 
authorized oil and gas activities on 
polar bear and walrus in the Beaufort 
Sea and the northern coast of Alaska. 
Plans must identify the methods that 
will be used to determine and assess the 
effects on the movements, behavior and 
habitat use of polar bear and walrus in 
response to Industry activity. The 
results of the monitoring activity will be 
summarized and reviewed each year. 
Objectives for each year will be ^sed 
on the previous year's monitoring 
results. 

A Service approved plan for 
monitoring and reporting the effects of 
oil and gas industry exploration, 
development and production activities 
on polar bear and walrus would be 
required of all applicants prior to 
issuance of a LOA. For exploratory 
activities, a monitoring and reporting 
plan must be submitted each year, at 
least 90 days prior to initiation of 
proposed activities. Monitoring results 
would be submitted, in final form, to the 
Service 90 days after completion of the 
activity. Since development and 
production activities are continuous 
long-term activities, upon approval. 
LOAs and their required monitoring and 
reporting plans would be issued for the 
life of the activity or until expiration of 
the regulations, whichever occurs first. 
Monitoring results associated with 
LOAs for development and production 
activities would be submitted by 
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Industry annually for review by the 
Service. Continued operation under the 
LOA would be based upon annual 
approval of the monitoring results. 

Required DetorminatioiiB 

The Service has prepared a draft 
Environmental Assessment in 
conjunction with this proposed 
rulemaking. At the time a final decision 
is made, the Service will decide 
whether this is a major Federal action 
significantly affecting tlxe quality of the 
human environment within the meaning 
of section 102(2)(C) of the National 
Environmental Policy Act of 1969. A 
copy of the draft Environmental 
Assessment may be obtained from the 
individual identified above in the 
section entitled. FOR FURTHER 
INFORMATION CONTACT. 

Through preparation of a 
Determination of Effects of Rule, the 
Department of the Interior (Department) 
has determined that this proposed rule 
is not a major rule requiring a regulatory 
impact analysis under Executive Order 
12291. The proposed regulations are not 
likely to result in (1) an annual effect on 
the economy of $100 million or more; 

(2) a major increase in costs or prices for 
consumers, individual industries, or 
government agencies; or (3) significant 
adverse effects on competition, 
employment, productivity, innovation, 
or on the ability of United States>based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. It has also been determined 
that this proposed rule will not have a 
significant economic efiect on a 
substantial number of small entities 
under the Regulatory Flexibility Act. 5 
U.S.C. 601 et seq. Oil companies and 
their contractors, conducting 
exploration, development and 
production activities in Alaska, have 
been identified as the only likely 
applicants under the proposed 
regulations. These potential applicants 
have not been identified as small 
businesses. The determination of effects 
of this rule is available from the 
individual identified above in the 
section entitled, FOR FURTHER 
INFORMATION CONTACT. 

This proposed rule is not expected to 
hove a potential takings implication 
under Executive Order 12630 because it 
would authorize incidental, but not 
intentional, take of polar bear and 
walrus by oil and gas industry 
companies and thereby exempt them 
from dvil and criminal liability. The 
proposed rule also does not contain 
polides with federalism implications 
sufficient to warrant preparation of a 
Federalism Assessment under Executive 
Order 12612. 


The Department has certified to the 
Office of Management and Budget that 
these proposed regulations meet the 
applicable standards provided in 
sections 2(a) and 2(b)(2) of Executive 
Order 12778. 

The collections of information 
contained in this rule have been 
approved by the Office of Management 
and Budget under the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.) 
and assigned clearance number 1018- 
0070. 

List of Subjects in 50 CFR Part 18 

Administrative practice and 
procedure. Imports, Indians, Marine 
mammals. Transportation. 

For the reasons set forth in the 
preamble, part 18, subchapter B of 
chapter 1, title 50 of the C^e of Federal 
Regulations is proposed to be amended 
as set forth below: 

PART 18—MARINE MAMMALS 

1. The authority citation for 50 CFR 
part 18 continues to read as follows: 16 
U.S.C. 1361 et seq. 

2. Subpart J is proposed to be added 
as follows: 

Subpart J—Taking Marina Mammaia 
Incidental to Oil and Gas Exploration, 
Developm^t and Production Activiti^ in 
the Beaufort Sea and adjacent ruMthern 
coast of Alaska. 

18.121 Specified activity and specified 
geographical region. 

18.122 Elective dates. 

18.123 Permissible methods. 

18.124 Prohibitions. 

18.125 Level of activity. 

18.126 Measures to ensure availability of 
species for subsistence. 

18.127 Requinnents for monitoring and 
reporting. 

18.128 Letters of Authorization. 

$18,129 Information collectton 
requirements. 

Subpart J—^Taking of Marine Mamnoala 
Incidental to OH and Gas Exploration, 
Development and Production Activities 
in the Beaufort Sea and adjacent 
northern coast of Alaska. 

$ 18.121 Specified activity and specified 
geographic^ region. 

Regulations in this subpart apply to 
the incidental, but not intentional, take 
of polar bear and walrus by U.S. citizens 
(as defined in § 18.27(c)) engaged in oil 
and gas exploration, development and 
production activities in the Beaufort Sea 
and adjacent northern coast of Alaska. 
The specified geographical area is 
defined by a Norlh/South line at 
Barrow, Alaska, and includes all Alaska 
coastal areas. State waters, and Outer 
Continental Shelf waters east of that line 


to the Canadian border and an area 25 
miles inland from Barrow on the west 
to the Canning River on the east. 

$18,122 Effective dates. 

Regulations in this subpart are 
effective for a 5 year period beginning 
January 1,1993, for year-round oil and 
gas exploration, development and 
production activities. 

$ 18.123 Permissible methods. 

(a) The incidental, but not intentional, 
take of polar bear and walrus by U.S. 
citizens holding a Letter of 
Authorization (see § 18.128) is 
permitted for takes resulting from; 

(1) conducting geological and 



associated activities; and, 

(3) drilling production wells and 
performing production support 
operations. 

(b) The methods and activities 
identified in § 18.123(a) must be 
conducted in a manner that minimizes 
to the greatest extent possible adverse 
impacts on polar bear and walrus, their 
habitat and on the availability of these 
marine mammals for subsistence uses. 

(c) The Service will evaluate each 
request for a Letter of Authorization 
based on the specific activity and the 
specific geographical location. Each 
Letter of Authorization will identify 
allowable conditions or methods that 
are specified to the activity and 
location. 

$12,124 Prohibaions. 

(a) Intentional takes of polar bear or 
walrus are not authorized by these 
regulations. 

Note: Pursuant to section 109(hKl) of the 
Marine Mammal Protection Act, the Service 
may authorize the intentional take (e.g., 
harassment associated with deterrent 
activities and/or lethal take) for the 
protection of human life or welfere. 

(b) Any take that fails to comply with 
the terms and conditions of these 
spficiflc regulations or of the Letters of 
Authorization is prohibited. 

$18,125 Laval of activity. 

When Letters of Authorization are 
requested, the Service will determine 
whether the level of activity identified 
in the request exceeds that considered 
by the Seryioo in making a finding of 
negligible impact on the species and a 
finding of no unmitigable adverse 
impact on the availability of the spades 
for subsistence. If the level of activity is 
greater, the Service will ro-evaluate its 
findings to determine if those findings 
continue to be appropriate based on the 
greater level of activity. Depending on 
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the results of the evaluation, the Service 
may allow the authorization to stand as 
is, add further conditions, or withdraw 
or suspend the authorization. 

§ 18.126 Measures to ensure evsilsbtJIty of 
species (Of subsistence. 

When applying for a Letter of 
Authorization, the applicant must 
submit a plan of cooperation that 
identifies what measures have been, and 
will be. taken to minimize adverse 
effects on the availability of polar bear 
and walrus for subsistence uses if the 
activity takes place in or near a 
traditional subsistence hunting area. 

The applicant must contact affected 
subsistence communities to discuss 
potential conflicts with the location, 
timing, and methods of proposed 
operations. The applicant must make 
reasonable efforts to assure that 
octivities do not interfere with 
subsistence hunting or that adverse 
effects on the availability of polar bear 
or walrus are properly mitigated. 

§18.127 Requirements for monitoring and 
reporting. 

( 0 ) Holders of Letters of Authorization 
are required to cooperate with the 
Service and other designated Federal. 
State or local agencies to monitor the 
impacts of oil and gas exploration, 
development and production activities 
on polar bear and walrus. 

(b) Holders of Letters of Authorization 
must designate a qualified individual or 
individuals to observe and record the 
effects of the activities on polar bear and 
walrus. 

(c) When applying for a Letter of 
Authorization, the applicant must 
include a site-specific plan to monitor 
the effects of the activity on the 
populations of polar bear and walrus 
that are present during the on-going 
activities. This plan, which must be 
approved by the Service’s Alaska 
Regional Director, must identify the 
survey techniques that will be utilized 
to determine the actions of the polar 
l)ear and walrus in response to the on¬ 
going activity. The monitoring program 
must document the actions of these 
marine mammals and estimate the 
actual level of take. The monitoring 
requirements will vary depending on 
the activity, the location, and the time. 

(d) If the activity is planned on ice or 
in an area of active ice movement, the 
operator must develop a polar bear 
awareness and interaction plan. For the 
protection of human life and welfare, 
each employee on site must complete a 
ba.sic polar bear encounter training 
course. 

(e) At its discretion, the Service may 
place an observer on site of the activity. 


on board drillships, drill rigs, aircraft, 
icebreakers or other support vessels or 
vehicles to monitor the impact of the 
activity on polar boar and walrus. 

(f) The holder of the Letter of 
Authorization must submit a report to 
the Service’s Alaska Regional Director 
within 90 days after completion of 
activities. For ongoing development and 
production activities, the annual 
monitoring report must be submitted 
prior to January 15 for the previous 
year’s activities. The report must 
include, at a minimum, the following 
information: 

(1) Dates and time of activity; 

(2) Dates and locations of polar bear 
or walrus activity related to monitoring 
the effects of the activity; and 

(3) Results of the monitoring activities 
including an estimate of the actual level 
of take. 

§ 18.128 Letters of Authorization. 

(a) Each person or entity conducting 
an oil and gas exploration, 
development, or production activity in 
the geographical area described in 

§ 18.121, that may take a polar bear or 
walrus in execution of those activities, 
.should apply for a Letter of 
Authorization for each exploration 
activity or a Letter of Authorization for 
each development and production area. 
The application for authorization must 
be submitted to the Service’s Alaska 
Regional Director at least 90 days prior 
to the start of the proposed activity. 

(b) When an application for a Letter 
of Authorization is submitted, it must 
include the following information: 

(1) A description or the activity, the 
dates and duration, the specific location 
and the estimated area affected by that 
activity: 

(2) A plan to monitor the behavior 
and effects of the activity on polar bear 
and walrus; and, 

(3) A cooperation plan which 
describes the measures to be taken to 
mitigate potential conflicts between the 
proposed activity and subsistence 
hunting. 

(c) In accordance with § 18.27(0. 
decisions made concerning withdrawals 
of Letters of Authorization, either on an 
individual or class basis, will be made 
only after notice and opportunity for 
public comment. 

(d) The requirement for notice and 
public comment in § 18.128(c) will not 
apply should the Service determine that 
an emergency exists which poses a 
significant risk to the well-being of the 
species or slock of polar bear or walrus. 

§ 18.129 Information collection 
requirements. 

The collections of information 
contained In this proposed rule have 


been approved by the Offtce of 
Management and Budget under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.) and assigned clearance 
number 1018-0070. It is necessary to 
collect the information in order to 
describes the proposed activity and 
estimate the cumulative impacts of 
potential takings by all persons 
conducting the activity. The information 
will be used to evaluate the application 
and determine whether to issue specific 
regulations and. subsequently. Letters of 
Authorization. Response is required to 
obtain a benefit. 

The public burden associated with the 
5 year period covered by this proposed 
rule is estimated at 5,802 tiours 
including 1.002 hours to complete the 
three applications for specific 
regulations (334 hours each), 720 hours 
to complete 90 applications for Letters 
of Authorization (8 hours each). 2,880 
hours to comply with recordkeeping 
requirements associated with 90 Letters 
of Authorization, and 1,200 hours to 
complete 150 required annual reports (8 
hours each). Direct comments regarding 
the burden estimate or any other aspect 
of this ^uiremenl to the Information 
Collection Clearance OfTicer. U.S. Fish 
and Wildlife Service, Department of the 
Interior. Mail Stop 224 ARLSQ. 1849 C 
Street, NW., Washington, DC 20240, and 
the Office of Management and Budget, 
Paperwork Reduction Project (1018- 
0070). Washington. DC 20503. 

Dated: Novembers. 1992. 

Bruce Blanchard. 

Acting Director U.S, Fish and Wildlife 
Service. 

|FR Doc. 92-31696 Filed 12-29-92; 8:45 am) 
BILUNG CODE 43ie-56>4l 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 32 
RIN 1018-AA71 

Refuge-Specific Hunting and Fishing 
Regulations 

AGENCY: Fish and wildlife Service. 
Interior. 

ACTION: Proposed rule. 

SUMMARY: This proposed rule would 
rescind the order of the Secretary of the 
Interior which closed certain inholdings 
to the hunting of migratory game birds 
within the external boundaries of the 
Sabine National Wildlife Refuge. The 
closed area includes a 3.120-acre 
inholding owned by the J.G. Oay Estate 
and 1,493.7 acres of other lands adjacent 
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to the I.G. Gray Estate. The area was 
initially closed on September 18.1962. 
by agreement with the tenants because 
no minatory game bird hunting was 
then allowed on the Sabine National 
Wildlife Refuge. The refuge has now 
opened to hunting of migratory game 
birds and there is no longer any reason 
to have a hunting restriction on the 
private inholding at issue. 

DATES: All comments regarding this 
proposed rulemaking must be received 
on or before January 29,1993. 

ADDRESSES: Address comments to: 
Assistant Director—Refugees and 
Wildlife. U.S. Fish and Wildlife Service, 
1849 C Street, NW., MS 670 ARLSQ, 
Washington, DC 20240. 

FOR FURTHER INFORMATION CONTACT: 
Duncan L. Brown, U.S. Fish and 
Wildlife Service, Division of Refuges. 
1849 C Street, NW. MS 670 ARLSQ. 
Washington, DC 20240; Telephone (703) 
358-2043. 

SUPPLEMENTARY INFORMATION: The 
Sabine National Wildlife Refuge (NWR) 
was acquired in 1937. There were eight 
inholdings, three of which were owned 
by the Gray family. The Gray family 
entered into leases with the refuge for 
wildlife protection only. The 
agreements read in part • and for 
the right to administer and protect the 
area as part of the Sabine National 
Wildlife Refuge * * The Gray family 
reserved the right *** * * to use these 
lands for grazing purposes; to construct 
roads; to construct and maintain any 
fences con.sidered necessary; to improye 
the range in any manner desired; for the 
production of agricultural crops; the 
exclusive right to trap fur-bearing 
animals; and to prospect for, mine, 
produce and remove oil, gas, and 
minerals* * *** These agreements 
continued until 1962 at which time the 
lease expired. During the interim period 
between the execution of new lease 
agreements, the Secretary issued a 
Closure Order on the lands owned by 
the Gray family and other lands adjacent 
to such lands, upon appropriate 
notification and public comment, as he 
felt that waterfowl and other migratory 
species using the area needed to be 
protected from hunting—especially the 
Canada geese. Subsequently, new lease 
agreements were entered into in 1963 
and the area has been used for grazing 
a small herd of cattle and several horses. 
No new lease agreements have been 
entered into since 1983 nor have any 
lease agreements been initiated by the 
heirs to the Gray estate. Currently, 
portions of Sabine NWR are open for 
waterfowl hunting, and C^anada geese 
have increased to the point that an 
expierimental Canada goose season has 


been opened in this part of Louisiana 
since 1989. 

The heirs of the Gray estate have 
requested that the U.S. Fish and 
Wildlife Service review and rescind the 
Secretarial Closure and allow waterfowl 
hunting on all these lands which would 
provide the heirs and landowners, 
respectively, with additional surface 
income from hunting leases. The heirs 
and landowners have indicated that 
some of the generated income would be 
used for habitat enhancement. 

Accordingly, after consideration of all 
relevant facts, it is proposed that the 
Secretarial Order closing 3,120 acres of 
the J.G. Gray Estate lands and 1,493.7 
acres of other adjacent lands, be 
rescinded and deleted from the areas 
closed to hunting found in 50 CFR 32.8, 
as proposed to be revised in another 
document published in the Federal 
Register on November 25,1992. 

Economic Effect 

Executive Order 12291, "Federal 
Regulation,'* of February 17,1981, 
requires the preparation of regulatory 
impact analyses for major rules. A major 
rule is one likely to result in an annual 
effect on the economy of $100 million 
or more; a major increase in costs or 
prices for consumers, individual 
industries, government agencies or 
geographic regions; or significant 
adverse effects on the ability of United 
States-based enterprises to compete 
with foreign-basea enterprises. The 
Regulatory Flexibility Act of 1980 (5 
U.S.C 601 et seq.) fuilher reouires the 
preparation of flexibility analyses for 
rules that will have a significant effect 
on a substantial number of small 
entities, which include small 
businesses, organizations or 
governmental jurisdictions. The 
rescinding of the Secretarial Closure on 
Sabine NWR (Gray Estate) will have 
little or no effect on the economy and 
would, therefore, generate less than 
$100 million in revenues. 

With respect to small entities, this 
proposed rule will have a positive 
aggregate economic effect on small 
businesses, organizations, and 
governmental jurisdictions. Aside from 
the immediate economic benefit to the 
heirs and landowners in their efforts to 
open their lands to hunting leases, the 
opening of the area will provide 
recreational opportunities and generate 
economic benefits to the local 
community, albeit small, througli 
hunting related sales. Accordingly, the 
Department of the Interior has 
determined that this rule is not a "major 
rule** within the meaning of Executive 
Order 12291 and will not have a 
significant economic effect on a 


substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

Paperwork Reduction Act 

The information collection 
requirements for part 32 are found in 50 
CFR part 25 and have been approved by 
the Office of Management and Budget 
under 44 U.S.C. 3501 et seq. and 
assigned clearance number 1018-0014. 
The information is being collected to 
assist the Service in administering these 
programs in accordance with statutory 
authorities which require that 
recreational uses be compatible with the 
primary purposes for which the areas 
were established. The information 
requested in the application form is 
required to obtain a benefit. 

The public reporting burden for the 
application form is estimated to average 
six (6) minutes per response, including 
time for reviewing instructions, 
gathering and maintaining data, and 
completing the form. Direct comments 
on the burden estimate or any other 
aspect of this form to the Service 
Information Collection Officer, U.S. Fish 
and Wildlife Service, 1849 C Street, 

NW, MS 224 ARLSQ. Washington. DC 
20240; and the Office of Management 
and Budget, Paperwork Reduction 
Project (1018-0014). Washington. DC 
20503. 

Environmental Considerations 

Pursuant to the requirements of 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C 4332(2){C)), an environmental 
assessment has been prepared for this 
proposed opening of an inholding 
within refuge boundaries. Based upon 
the Environmental Assessments, the 
Service issued a Finding of No 
Significant Impact with respect to the 
opening. A Se^ion 7 evaluation was 
also prepared pursuant to the 
Endangered Species Act. These 
documents are available for public 
inspection and copying in room 670. 
4401 North Fairfax Drive, Arlington, 
Virginia, or by mail, at the address listed 
in the section ADDRESSES above. 

Duncan L. Brown, Division of 
Refuges, U.S. Fish and Wildlife Service, 
Washington. DC, is the primary author 
of this proposed rulemaking document. 

List of Subject in 50 CFR Part 32 

Hunting and fishing, Reporting and 
recordkeeping requirements. Wildlife, 
Wildlife refuges. 

Accordingly, it is proposed to amend 
rt 32 of title 50 of the CFR as set forth 
low: 
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PART 32—{AMENDED] 

1. The authority citation for part 32, 
as proposed to be revised at 57 FR 
55686 on November 25.1992, continues 
to read as follows: 

* AiUhorily: 5 U.SXI 301; 16 U.S.C 460k, 
66Bdd. and 715i. 


. > 




2. It is proposed that § 32.8, as 
proposed to be revised at 57 FR 55686 
on November 25,1992, be amended in 
the table by removing the entry dated 
*‘Septembw 26.1962**, under the State 
of Louisiana. 




k. 



Dated: November 27,1992. 

Bruce Blanchard, 

Acting Diiw:tor, U.S. Fish and Wildlife 
Senfice. 

|FR Doc. 92-31466 Filed 12-29-92: 8:45 ami 
BtLUMG OOOC OIO-SS-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rutings. delegations of authority, filing of 
petitions and applications and agency 
statements of organization ar>d functions are 
examples of documents appearing in this 
section. 


DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

Housing Demonstration Program 

AGENCY: Farmers Home Administration, 
USDA. 

ACTION: Notice of Housing 
Demonstration Program. 

SUMMARY: The Fanners Home 
Admihistration (FmHA) of the U.S. 
Department of Agriculture (USDA) will 
accept, in fiscal year 1993, proposals for 
a Housing Demonstration program 
under section 506(b) of title V of the 
Housing Act. Under section 506(b), 
FmHA may provide loans for innovative 
bousing units and systems which do not 
meet existing published standards, 
rules, regulations, or policies. The 
intended effect is to increase the 
availability of affordable rural housing 
for low-income families, through 
innovative designs and systems. 

FOR FURTHER INFORMATION CONTACT: 
Mathias J. Felber, Branch Chief. Special 
Programs Branch, Single Family 
Housing Processing Division, Farmers 
Home Administration, 14th and 
Independence Avenue, SW., room 5334, 
South Building. Washington, DC 20250, 
telephone 202-720-1474 or Raymond 
McCracken, Senior Loan Officer, Special 
Programs Branch. Single Family 
Housing Processing Division, Farmers 
Home Administration, 14th and 
Independence Avenue, SW., room 5334, 
South Building, Washington, DC 20250, 
telephone 202-720-1486. 
SUPPLEMENTARY INFORMATION: Under 
current standards, regulations, and 
policies, some low-income rural 
families lack sufficient incomes to 
qualify for loans to obtain adequate 
housing. Section 506(b) of title V of the 
Housing Act of 1949 authorizes a 
housing demonstration program that 
could result in housing that these 
families can afford. The Congress of the 
United States made two conditions: (1) 


That the health and safety of the 
population of the areas in which the 
demonstrations are carried out will not 
be adversely affected, and (2) that the 
aggregate expenditures for the 
demonstration may not exceed $10 
million in any fiscal year. 

FmHA State Directors are authorized 
in fiscal year 1993 to continue to accept 
proposed demonstration concept 
proposals from nonproht organizations, 
profit organizations and individuals as 
announced in 51 FR 19240 on May 28, 
1986. 

The State Directors will evaluate the 
proposals on a first-come, first-served 
basis. An acceptable proposal is to be 
sent to the National Office for 
concurrence of the Assistant 
Administrator, Housing before the State 
Director may approve it. If the proposal 
is not selected, the State Director will so 
notify the applicant, in writing, giving 
specific reasons why the proposal was 
not selected. 

The funds for the Demonstration 
program are section 502 funds, and are 
available to housing applicants that may 
wish to purchase an approved 
Demonstration dwelling. However, there 
is no guarantee that a market exists for 
Demonstration dwellings and applicants 
for such a section 502 RH loan must be 
eligible for the program in all other 
respects. 

This program activity is listed in the 
(Catalog of Federal Domestic Assistance 
under No. 10.410. For the reasons set 
forth in Final Rule related to Notice 7 
CFR 3015, subpart V (48 FR 29115, June 
24,1983) and FmHA Instruction 1940- 
), '’Intergovernmental Review of 
Farmers Home Administration Programs 
and Activities** (December 23,1983), 
this program/activity is excluded horn 
the scope of Executive Order 12372 
which requires the intergovernmental 
consultation with State and local 
officials. 

All interested parties must make a 
written request for a proposal package. 
The request must be made to the State 
Director in the State in which the 
proposal will be submitted for 
evaluation. The Government will not 
reimburse or be liable for any expenses 
incurred by respondents in the 
development and submission of 
applications. 

Following is a list of State Directcis 
and the addresses: 


Alabama State Office 

State Director, Aronov Building, room 
717.474 South Court Street, 
Montgomery, Alabama 36104, 
Telephone: (205) 223-7077 

Alaska State Office 

State Director, 634 South Bailey, suite 
103, Palmer, Alaska 99645, 

Telephone: (907) 745-2176 

Arizona State Office 

State Director, 201 East Indianola, suite 
275, Phoenix, Arizona 85012, 
Telephone: (602) 640-5087 

Arkansas State Office 

State Director, 700 W. Capitol, P.O. Box 
2778, Little Rock. Arkansas 72203, 
Telephone: (501) 324-6281 

California State Office 

State Director. 194 West Main Street, 
suite F, Woodland, California 95695- 
2915. Telephone: (916) 666-3382 

Colorado State Office 

State Director, 655 Parfet Street, room E 
100, Lakewood, Colorado 80215, 
Telephone: (303) 236-2801 

Delaware State Office 

State Director. 4611 South Dupont 
Highway, P.O. Box 400, Camden. 
Delaware 19901, Telephone: (302) 
697-4300 

Florida State Office 

State Director, 4440 N. West 25th Place, 
P.O. Box 147010, Gainesville, Florida 
32614-7010, Telephone: (904) 338- 
3400 

Georgia State Office 

State Director, Stephens Federal 
Building, 355 E. Hancock Avenue, 
Athens. Georgia 30610, Telephone: 
(706) 546-2162 

Hawaii State Office 

State Director. Federal Building, room 
311,154 Waianuenue Avenue, Hilo, 
Hawaii 96720, Telephone: (808) 933- 
3000 

Idaho State Office 

State Director, 3232 Eldger Street, Boise, 
Idaho 83705, Telephone: (208) 334- 
1301 

Illinois State Office 

State Director, Illini Plaza, suite 103, 
1817 South Neil Street. Champaign. 










Federal Register / Vol. 57, No. 251 / Wednesday, December 30, 1992 / Notices 


62293 


Illinois 61820, Telephone: (217) 398- 
5235 

Indiana State Office 

^tate Director, 5975 Lakeside Boulevard. 
Indianapolis. Indiana 46278, 
Telephone: (317) 290-3100 

Iowa State Office 

Slate Director. 873 Federal Building. 

210 Walnut Street. Des Moines. Iowa 
50309, Telephone: (515) 284-4663 

Kansas State Office 

State Director, 1200 S.W. Executive 
Drive. P.O. Box 4653, Topeka. Kansas 
66604. Telephone: (913) 271-2700 

Kentucky State OfiRce 

State Director, 771 Corporate Drive, 
suite 200, Lexington. Kentucky 40503. 
Telephone: (606) 224-7300 

l^uisiana State Office 

State Director. 3727 Ckivemment Street. 
Alexandria. Louisiana 71302. 
Telephone: (318) 473-7921 

Maine State Office 

Slate Director. 444 Stillwater Avenue, 
suite 2. P.O. Box 405. Bangor, Maine 
04402. Telephone: (207) 990-9106 

Massachusetts State Office 

Slate Director, 451 West Street, 

Amherst. Massachusetts 01002. 
Telephone: (413) 253-4302 

Michigan State Office 

State Director, 1405 South Harrison 
Road, room 209, East Lansing, 

Michigan 48823. Telephone: (517) 
337-6631 

Minnesota State Office 

State Director. 410 Farm Credit Service 
Building, 375 Jackson Street. St. Paul. 
Minnesota 55101. Telephone: (612) 
290-3842 

Mississippi State Office 

Slate Director, Federal Building, suite 

831.100 W. Capitol Street, Jackson. 
Mississippi 39269. Telephone: (601) 
965-4318 

Missouri State Office 

State Director. 601 Business Loop 70 
West, Parkade Center, suite 235, 
fkilumbia, Missouri 65203, 

Telephone: (314) 876-0976 

Montana State Office 

State Director. 900 Technology Blvd., 

Unit 1. suite B. P.O. Box 850, 

Bozeman, Montana 59715. Telephone: 
(406)585-2580 

Nebraska State Office 

State Director. Federal Building, room 

308.100 C^entennial Mall N. Lincoln. 


Nebraska 68508, Telephone: (402) 
437-5551 

New Jersey State Office 

State Director, TamsReld Plaza, suite 
22. 1016 Woodlane Road. Mt. Holly, 
New Jersey 08060. Telephone: (609) 
265-3600 

New Mexico State Office 

tate Director, Federal Building, room 
3414. 517 Gold Avenue. SW.. 
Albuquerque. New Mexico 87102. 
Telephone: (505) 766-2462 

New York State Office 

State Director. James M. Hanley Federal 
Building, room 871, P.O. Box 7318. 
Syracuse. New York 13260. 
Telephone: (315) 423-5308 

North Carolina State Offfce 

State Director, 4405 Bland Road, suite 
260, Raleigh. North Carolina 27609, 
Telephone: (919) 790-2731 

North Dakota State Office 

State Director. Federal Building, room 
208, 220 East Roser, P.O. Box 1737. 
Bismarck. North Dakota 58502, 
Telephone: (701) 250-4781 

Ohio State Office 

State Director, Federal Building, room 
507. 200 North High Street, 

Columbus. Ohio 43215. Telephone: 
(614)469-5608 

Oklahoma State Office 

Stale Director, USDA Agricultural 
Center Building. Stillwater. Oklahoma 
74074. Telephone: (405) 624-5608 

Oregon Slate Office 

State Director, Federal Building, room 
1590,1220 S. W. 3rd Avenue, 
Portland. Oregon 97204, Telephone: 
(503)326-2731 

Pennsylvania Stale Office 

State Director, One Credit Union Place, 
suite 330, Harrisburg. Pennsylvania 
17110, Telephone: (717) 782-4476 

Puerto Rico Office 

Slate Director, New San Juan Office 
Building, room 501,159 Carlos E. 
Chardon Street. Hato Rey, Puerto Rico 
00918-5481. Telephone: (809) 766- 
5628 

South Carolina State Office 

State Director. Strom Thurmond Federal 
Building. 1835 Assembly Street, room 
1007, Columbia, South ^rolina 
29201. Telephone: (803) 765-5163 

South Dakota State Office 

State Director, Federal Building, room 
308. 200 Fourth Street. SW.. Huron. 


South Dakota 57350. Telephone; (605) 
353-1430 

Tennessee State Office 

State Director. 3322 West End Avenue, 
suite 300. Nashville, Tennessee 
37203. Telephone: (615) 736-7341 

Texas State Office 

State Director. Federal Building, suite 

102,101 South Main. Temple, Texas 
76501. Telephone: (817) 774-1301 

Utah State Office 

State Director, Wallace F. Bennett 
Federal Bldg.. 125 South State Street, 
room 5438. Salt Lake City. Utah 
84138. Telephone: (801) 524-4063 

Vermont State Office 

State Director. City Center. 3rd Floor. 89 
Main*Street Street, Montpelier, 
Vermont 05602. Telephone: (802) 
828-^454 

Virginia State Office 

State Director. Federal Building, room 
8213. 400 North 8th Street. 

Richmond. Virginia 23240, 

Telephone: (804) 771-2638 

Washington State Office 

State Director. Federal Building, room 
319, P.O. Box 2427, 301 Yakima 
Street. Wenatchee. Washington 98807. 
Telephone: (509) 662-4352 

West Virginia Slate Office 

State Director, P.O. Box 678, 75 High 
Street. Morgantown, West Virginia 
26505, Telephone: (304) 291-4791 

W'isconsin State Office 

State Director. 4949 Kirschling Court. 
Stevens Point. Wisconsin 54481. 
Telephone: (715) 345-7600 

Wyoming State Office 

State Director. 100 East B. Federal 
Building, room 1005, P.O. Box 820. 
Casper. Wyoming 82602. Telephone: 
(307)261-5271 

Dated: December 15. 1992. 

La Veme Ausman, 

Administrator, Farmers Home 
Administration. 

(FR Doc. 92-31699 Filed 12-29-92; 8:45 atrj| 
eiLUNG COOC 341<Mr7-«i 
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Federal Grain Inspectkm Service 

Request for Applications from Persons 
Interested In Designation to Provide 
Official Services In the Geographic 
Areas Presently Assigned to the 
Barton (KY) and North Dakota (ND) 
Agencies 

AGENCY: Federal Grain Inspection 
Service IFCIS). 

ACTION: Notice. 

SUMWARY: The United States Grain 
Standards Act. as amended tAcl); 
provides that official agency 
designations shall end not feter than 
trienniaHy and may be renewed. The 
designations of J. W. Barton Grain 
Inspection Service, Ihc. CBarton), and 
North Dakota Grain Inspection Service, 
Inc. (North Dakota), will end June 30, 
1993, according to the Act. and FGIS is 
asking persons interested in providing 
official services in the specified 
geo^aphic areas to submit an 
application for designation. 

DATES: Applications must be 
postmarked or sent by telecopier (FAX) 
on or before February 1,199X 
ADDRESSES: Applications must be 
submitted to Homer E. Ehinn, Chiefs 
Review Branch. Compliance Division. 
FGIS. USDA, Room 1647 South 
Building. P.O. Box 96454, Washington, 
DC 20090-6454. Telecopier (FAX) users 
may send their application to the 
automatic telecopier machine at 202- 
720-1015. attentioffi: Homer E. Dunn. If 
an application is submitted by 
telecopier, FGIS reserves the right to 
request an original application. All 
applications will be made available for 
public inspection at this address located 
at 1400 Independence Avenue, SW., 
during regular business hours. 

FOR FURTHER MFORMATION CONTACT: 
Homer E. Dunn, telephone 202-720- 
8525. 

SUPPLEMENTARY INFORMATION: 

This action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 
and Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply 
to this action. 

Section 7(f)(1) of the Ad authorizes 
FGIS* Administrator to desigr^te a 
qualified applicant to provide official 
services in a specified area after 
determining that the applicant is better 
able than any other applicant to provide 
such official services. 

FGIS designated Barton, 
headquartered in Owensboro, Kentucky, 
to provide official inspection and Class 
X or Class Y weighing services, and 


North Dakota, headquartered in Fargo, 
North Dakota, to provide official grdn 
inspection services under the Act on 
July 1.1990. 

Section 7(^1) of the Act provides 
that designaiions of official tgmdes 
shall end not later than trienniaDy and 
may be renewed according to the 
criteria and procedures prescribed in 
Section 7(0 of the Act. The designations 
of Barton and North Dakota end on June 
30.1993. 

The geographic area presently 
assigned to Barton, in me States of 
Indiana, Kentucky, and Tennessee, 
pursuant to Section 7(0(2) of the Act, 
which will be assigned to the applicant 
selected for designation is as follows: 

Clark. Crawford. Floyd, Harrison, 
Jackson, Jennings, Jefferson, Lawrence, 
Martin. Orange, Perry, Scott, Spencer, 
and Washington Counties, Indiana. 

In Kentucky: 

Bounded on the North by the northern 
Daviess, Hancock, Breckinridge, Meade, 
Hardin. Jefferson, Oldham. Trimble, and 
Carroll County lines; 

Bounded on the East by the eastern 
Carroll, Henry, FrankKn, Scott, Fayette, 
Jessamine, Woodford. Anderson, 

Nelson, Lame, Kart, Barren, and Allen 
County lines; 

Bounded on the South by the 
southern Allen and Simpson County 
lines: and 

Bounded on the West by the western 
Simpson and Warren County lines; the 
southern Butler and Muhlenberg County 
lines; the Muhlenberg County line west 
to the Western Kentx^y Parkway; the 
Western Kentucky Parkway west to 
State Route 109; State Route 109 north 
to State Route 614; State Route 814 
north to U.S. Route Alternate 41; U.S. 
Route Alternate 41 north to the Webster 
County line; the northern Webster 
County fine: the western McLean and 
Daviess County lines. 

In Tennessee: 

Bounded on the North by the northem 
Tennessee State line horn Sumner 
County east; 

Bounded on the East by the eastern 
Tennessee State line southwest; 

Bounded on the South by the 
southern Tennessee State fine west to 
Interstate 65; and 

Bounded on the West by Interstate 65 
north to the northem Williamson 
County line; the northem Williamson 
County line east; the western- 
Rulhe^rd, Wilson, and Sumner County 
lines north. 

The geographic area presently 
assign^ to Nivth Dakota, in the State of 
Norffi Dakota, pursuant to Section 
7(f)(2) of the Act, which will be assigned 
to the applicant selected for designation 
is as follows: 


Bounded aa the North by the northem 
Steele Cfounty line from State Route 32 
east; the eastern Steele County line 
south to State Route 200; State Route 
200 east'southeest to the State line; 

Bounded on the East by the eastern 
North Dakota State line; 

Boimded on the South by the 
southern North Dakota State line west to 
State Route 1; and 

Bounded on the West by State Route 
1 north tofriterstate 94; Interstate 94 
east to the Soo Railroad line; the Soo 
Railroad line northwest to State Route 1; 
State Route 1 north to Slate Route 200; 
State Route 200 east to State Route 45; 
State Route 45 north to State Route 32; 
State Route 32 north. 

Exceptions to North Dakota's assigned 
geographic area are the foBowing 
locations inside North Dakota’s area 
which have been and will continue to 
be serviced by the following official 
agency: Grain In^> 0 ctioD, Norway 
Spur, and Oakes Grain; both in Oakes, 
Dickey Cfounty. 

Interested persons, including Barton 
and North D^ota, are hereby given the 
opportunity to apply for designation to 
provide official services in the 
geographic mas specified above under 
the provisions of Section 7(f) of the Act 
and § 800.196(d) of the regulations 
issued thereunder. Designation hi the 
specified geographic areas is for the 
period be^nning July 1,1993, and 
ending June 30,1996* Persons wishing 
to apply for designation should contact 
the Compliance Division at the address 
listed abOT6 for forms and information. 

Applications and other available 
information will be considered in 
determining which appheant will be 
designated. 

AUTHOfVrr: Pub. L. 94-682, 90 scat. 3867, 
as ameDded (7 U.3X. 7t et seq.) 

Dated: December 18,1992 
Neil E. Perter 

Acting Director, Comfiliaace Division 
|FR Doc. 92-31368 Filed 12-29-92; 8:45 am] 
BnjjNo cooe Mte-ei-F 


Designation of the Farwell (TX) Agency 

AGENCY: Federal Grain {nspection 
Service (PGIS). 

ACTION: Notice. 

SUMMARY: FCIS announces the 
designation of Farwell Grain Inspection. 
Inc. (Farwell), to provide official 
inspection services under the United 
States Grain Standards Act, as amended 
(Act). 

EFFECTIVE DATE: February 1.1993. 
ADDRESSES: Homer B. Dunn, Chief, 
Review Branch, Complianca Division, 
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FGIS, USDA. Room 1647 South 
Building. P.O. Box 96454. Washington, 
IX: 20090-6454. 

FOR FURTHER INFORMATION CONTACT: 
Homer E. Dunn, telephone 202-720- 
8525. 

SUPPLEMENTARY INFORMATION: 

This action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 
and Departmental Regulation 1512-1: 
therefore, the Executive Order and 
Departmental Regulation do not apply 
to this action. 

In the August 3.1992. Federal 
Register (57 FR 34109). FGIS announced 
that the designation of Farwell ends on 
lanuary 31.1993, and asked persons 
interested in providing official services 
within the specified geographic area to 
submit an application for designation. 
Applications were due by September 2, 
1992. 

Farwell. the only applicant, applied 
for designation in the entire area 
currently assigned to them. FGIS named 
and requested comments on the 
applicant in the September 30,1992, 
Federal Register (57 FR 45032). 
Comments were due by Octc^r 30. 

1992. FGIS received no comments by 
the deadline. FGIS evaluated all 
available information regarding the 
designation criteria in Section 7(f)(1)(A) 
of the Act; and according to Section 
7(f)(1)(B). determined that Farwell is 
able to provide official services in the 
geo^phic area for which they applied. 

Effective February 1,1993. ana 
ending January 31,1996, Farwell is 
desi^ated to provide ofBdal inspection 
services In the geographic area specified 
in the August 3.1992. Federal Register. 
Interested persons may obtain official 
services by contacting Farwell at 806- 
481-9052. 

AUTMORfTY; Pub. L 94-582, 90 Stat. 2867. 
as amended (7 U.S.C 71 et seq.) 

Dated: December 18.1992 
Neil E. Porter 

Acting Director, Compliance Division 
IFR Doc. 92-31367 Filed 12-29-92: 8:45 ami 
etUJNG CODE 


Forest Service 

Smith Fork Parcel Snowy Trail Re¬ 
route, Los Padres National Forest, 
Ventura County, CA; Intent To Prepare 
an Environmental Impact Statement 

The Department of the Interior. Forest 
Service will prepare an environmental 
impact statement for a proposal to 
reduce off-highway vehicle (OHV) 
impacts to the riparian area of the 160- 
acre Smith Fork parcel within the 


Mount Pinos Ranger District. The Los 
Padres National Forest Land and 
Resource Management Plan has been 
prepared. One of the management 
emphases in the Plan is to improve 
water quality, vegetative diversity, 
wildlife habitat capability, and to 
protect property and cultural resources. 

The alternatives to be considered will 
range from **No Action** to re-routing 
portions of the Snowy OHV trail. The 
feasibility of trail relocation, 
construction of a stream crossing, as 
well as the physical, biological, 
economic, and social effects of project 
implementation will be analyzed within 
the context of the alternatives. Potential 
resource issues which may affect 
alternative development are the 
presence of sensitive herptile species 
and cultural resources, visual quality, 
water quality, California Condor 
foraging habitat, maintaining 
biodiversity, and protecting the 
sensitive riparian ecosystem. 

The California Department of Fish 
and Game and the U.S. Fish and 
Wildlife Service will be invited to 
participate as cooperating agencies to 
evaluate potential impacts on 
threatened and endangered species 
habitat if any such species are found to 
exist in the proposed re-route area. 
Federal, State, and local agencies, as 
well as industry; and other individuals 
or organizations who may be interested 
in or affected by the decision, will be 
invited toparticipatein the scoping 
process. 'This process will include: 

1 . Identification of potential issues 
and/or concerns. 

2 . Identification of issues to be 
analyz^ in depth. 

3. Elimination of insignificant issues 
or those which have been covered by a 
previoi^ environmental review. 

Scoping will be conducted during the 
winter of 1992/1993. The analysis is 
expected to take approximately 6 
months to complete. The draft EIS is 
expected to be filed with the 
Environmental Protection Agency (EPA) 
and available for public review and 
comment by May 1993. EPA will 
publish a notice of availability for the 
draft EIS in the Federal Register. The 
comment period will be 45 days from 
the date of the EPA*s published notice 
of availability. All persons interested in 
the proposed projects are urged to 
participate at that time. Comments on 
the draft EIS should be as spedftc as 
possible and may address the adequacy 
of the EIS or the merits of the 
eltemalives considered. In addition. 
Federal court decisions have established 
that reviewers of a draft EIS must 
structure their participation in the 
environmental review so that it is 


meaningful and alerts an agency to the 
reviewer*s positions and contentions. 
Environmental objections that could 
have been raised at the draft EIS review 
stage may be waived if not raised until 
after completion of the final EIS. The 
reason for this is to ensure that 
substantive comments and objections 
are made available to the Forest Service 
in a timely manner so that the agency 
can respond to them in the final EIS 

The final EIS is scheduled to be 
completed by August 1993. In the final 
EIS, the Forest Service is required to 
respond to comments received from the 
public and consulted agencies. The 
responsible official will consider the 
comments, responses, laws, regulations, 
and policies in making a decision 
regarding these project proposals. The 
responsible offidal will document the 
decision and reasons for the decision in 
the Record of Decision. That decision 
will be subject to ^peal 

David W, Dahl, Forest Supervisor. Los 
Padres National Forest, Goleta, CA. is 
the responsible official. Written 
comments, questions, and suggestions 
concerning the analysis should be sent 
to Mark Bethke, District Ranger, Mount 
Pinos Ranger District. Star Route, Box 
400, Frazier Park, California 93225 
(phone 805-245-3731). 

Dated: December 15,1992. 

David W. Dahl 
Forest Supervisor. 

(FR Doc. 92-31542 Filed 12-29-92: 8:45 ami 
8}LUN0 CODE MIO-II-M 


National Urban and Community 
Forestry Advisory Council 

AGENCY: Forest Service. USDA. 

ACTION: Notice of meeting. 

SUMMARY: The National Urban and 
Community Forestry Advisory Council 
will meet in San Diego, California, 
January 29-30,1993 8 a.m., to 4:30 p.m. 
On January 31.1993. the meeting will 
be held from 8 a.m., to 12 noon. The 
Council is comprised of 15 members 
appointed by the Secretary of 
Agriculture. The purpose of the meeting 
is for the Council to begin development 
of the National Urban and Community 
Forestry Action Plan and to develop 
criteria for the urban and community 
forestry challenge cost-share program. 
The meeting will be Chaired by William 
Kruidenier, of the International Society 
of Arboriculture, and is open to the 
public. Time will be provided at the 
beginning of each major agenda topic for 
public input. Time to spe^ must be 
requested in advance from the 
committee staff. However, Council 
discussion is limited to Forest Service 
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staff and Cknincil members. Persons who 
wish to bring urban and community 
forestry matters to the attention of the 
Council, may Ble written statements 
with the Cotincil staff before or after the 
meeting. 

DATES: The meeting will be held January 
29-31, 1993. 

ADDRESSES: The meeting will be held at 
Best Western Shelter Island Marina Inn, 
2051 Shelter Island Drive, San Diego, 
California 92106-3194. 

Send written statements or requests to 
appear to Brian McGuire, National 
Urban and Community Forestry 
Advisory Council, do Forest Service— 
Cooperative Forestry, USDA. P.O. Box 
96090, Washington, DC 20090-6090, or 
phone (202) 205-1669. 

FOR FURTHER INFORMATION CONTACT: 

Brian McGuire, Cooperative Forestry 
Staff. (202) 205-1689. 

Dated: December 17,1992. 

Allan ). Weft, 

Deputy Chief, State and Private Forestry. 

IFR Doc. 92-31556 Filed 12-29-92; 8:45 am) 
BILUtIO COOC MKktl-M 


COMMISSION ON CIVIL RIGHTS 

Agenda and Notice of Public Meeting 
of the Colorado Advisory Committee 

Notice is hereby given, pursuant to 
the provisions of the Rules and 
Regulations of the U.S. Commission on 
Civil Rights, that a meeting of the 
Colorado Advisory Committee to the 
Commission will be held from 9 a.m. 
until 9 p.m. on Thursday, January 21, 
1993, at the Memorial Student Lounge. 
College Union Building. Fort Lewis 
College, Durango, CO 81301. The 
purpose of this meeting is to conduct a 
briefing forum on the topic, 'The 
Retention of Minorities in Colorado 
Institutions of Higher Education.*' 
Participants will include college and 
program administrators, faculty; and 
representatives bom student and 
community organuations, and Native 
American tribes. 

Persons desiring additional 
information should contact Committee 
Chairperson. Dr. Gwendolyn A. 

Thomas, or William F. Muldrow, 
Director of the Rocdcy Mountain 
Regional Division, (303) 866-1040 (TDD 
303-866-1049). Hearing-linpaired 
persons who will attend the meeting 
and require the services of a sign 
language interpreter, should contact the 
Regional Division at least five (5) 
working days before the scheduled date 
of the meeting. 


The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington. DC, December 21, 
1992. 

Carol-Dae Uixrley. 

Chief Regional Progranis Coordination Unit 
IFR Doc. 92-31678 Filed 12-29-92; 8:45 am] 
BILLMQ cooe 


Agenda and Notice of Public Meeting 
of the Michigan Advisory Committee 

Notice is hereby given, pursuant to 
the provisions' of the rules and 
regulations of the U.S. Commission on 
Civil Rights, that a planning meeting of 
the Michigen Advisory Committee to 
the Commission will be held from 9 
a.m. until 5 p.m. on Friday. January 15, 
1993 at the Omni fritemationaJ Hotel, 
333 East Jefferson Avenue, Detroit. 
Michigan. The purpose of this meeting 
is to receive a briefing on interethnic 
and racial tensions in the Detroit area 
and to discuss other civil rights issues 
of interest to the Advisory Q)mmittee. 

Persons desiring additional 
information should contact Dr. Janice CL 
Frazier, Committee Chairperson at (3131 
259-8180 or Constance M. Davis, 
Regional Director of the Midwestern 
Regional Office, U.S. Commission on 
Civil Rights, at (312J 353-8311. Hearing- 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter should contact 
the Regional Office at least five (5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC, December 21. 
1992. 

COrol Lm Hurley, 

Chief Begionot Programs Coordination Unit 
IFR Doc. 92-31677 Filed 12-29-92; 8:45 am) 
BiLUNG cooe esas-oi-ei 


DEPARTMENT OF COMMERCE 

Bureau of the Census 
[Docket No. 921238-2338) 

Annual Retail Trade Survey 

AGENCY: Bureau of the C^ensus, 
Commerce. 

ACTION: Notice of determination. 

SUMMARY: In accordance with title 13, 
United States Code, sections 182, 224. 
and 225.1 have determined the Census 
Bureau needs the 1992 annual retail 
trade data to provide a sound statistical 


basis for the formation of policy by 
various government agencies. These 
data also apply to a variety of public 
and business needs. This annual survey 
is a conliniiation of similar surveys that 
we have conducted each year since 1951 
(except 1954). It provides, on a 
comparable classification basis, annual 
sales, purchases of merchandise and 
accounts receivable balances for 1992, 
and year end inventories for 1991 and 
1992. These data are not available 
publicly on a timely basis from 
nongovernmental or other governmental 
sources. 

FOR FURTHER INFORMATION CONTACT: 
Ronald Piencykoski or Dorothy 
Engleking on (301) 763-5294. 

SUPPLEMENTARY INFORMATION: The 
Census Bureau is authorized to take 
surveys necessary to fiimish current 
data on the subjects covered by the 
major censuses authorized by title 13, 
United States Code. This survey will 
provide continuing and timely national 
statistical data cm retail trade. 

The 1992 Economic Census is being 
conducted currently. The data collected 
in this survey will be within the genera! 
scope and nature of those inqiuiries 
covered in the eccmomic census. 

The Census Bureau will require a 
selecited sample of firms operating retail 
establishments in the United States 
(with sales size determining the 
probability of selection) to report in the 
1992 Annual Retail Trade Survey. We 
will furnish report forms to the firms 
cx>vered by this survey and will rec)iiire 
their submissioiis within 30 days after 
receipt. The sample will provide, with 
measurable reliability, statistics on the 
subjects specified above. 

This survey was cleared by the Office 
of Management and Budget in 
acxordance with the Paperwork 
Reduction Act. Public Law 96-511, as 
amended, under OMB Control No. 
0607-0013. We will provide copies of 
the form upon written request to the 
Director, Bureau of the Census, 
Washington, DC 20233. 

Based upon the foregoing, I have 
directed t^t an annual survey be 
conducted for the purpose of collecting 
these data. 

Dated: Decrmbar 23,1992. 

Barbara Everitt Bryaal, 

Directoft Bureau of the Census. 

(FR Doc. 93-31625 Fik>d 12-29-92; 8:45 am| 
BtLUNG COOE asi»-(n-4i 
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Economic Developmant 
Administration 

Petitions by Producing Rrms for 
Determination of Eligibility To Apply 
for Trade Adjustment Assistance 

AGENCY: Economic Development 
Administration (EDA), Commerce. 


ACTION: To give firms an opportunity to 
comment. • 


Petitions have been accepted for filing 
on the dates indicated from the firms 
listed below. 


F^mi rvame 


Micio Hybfld Dimensions, inc___ 

Frequency Electronics. Idc ___ 


Ruska msUumem Co«p .... 

Systems Division,. Inc_ 

Reggio Fashions, hic.... 

Wen Industries, Inc..... 


Centerpolni Prepress Services. Inc ... 

B8L Co.... 

Koodex Coip ........ 

BAB Precision Toie, Inc ..._..._ 

D.C Filter a Chemlcaf. Inc..... 

Thermal TechnoWgles. Inc ...... 

Tymac Controle Corp ..........___ 

Auto-ltet Co., Inc ....__ 

Ranick, Ud_;_ 

Beiiosteel industries. Inc_............_........ 

CapHoi CifcuHa Corp........_ 

Oickoy-^Whn Corp .............. 

Rex-Cuf Products. Inc..... 


Address 

Date peil- 
Bon ac¬ 
cepted 

230 Souti Siesta Lana, Tempe. AZ 85261-3027 

11/16/92 

56 Chartos Lindbergh Boutevaid MUchN Field, 

11/18/92 

NY 11553. 


3601 Dunvale Houston. TX 77063 . 

11/23/92 

2685 Dow Avenue. Uni! C Tustin. CA 92880 ...... 

11/23/92 

12 East Coal Street She^endoe^ PA 179976 .... 

11/23/92 

400 Apgar Drive SomerseL NJ 06873 _ 

11/30«2 

1219 Westlake Ave. N.. Suke 3Ci2 Sealtfe, WA 

t1/30«2 

961109. 


Oetweker S Pipe Roads. Box 310 Kulpsviae. PA 

12A>1/92 

19443. 


274 South Pfeasam Htl Avenue Lomira, Wl 

12/04/92 

53048-0937. 


310 West Main Slreel Avon. NV 14414 

12«7/92 

1517 Fifth Street Sandusky. OH 44870.. 

12/07/92 

1256 N. Providence Roed, suie 2 Media. PA 

12/07/92 

1906a 


127 Main Street Franklin. NJ 07416 .. 

t2A>7/92 

225A Park Avenue HlcksviOe. NY 11801 . _ 

12/07/92 

1750 Olympic Drive Atoene. 30606 -_ 

12/07/92 

ISO McCleltan Highway. ^ 490 East Boston, 

12A)e/92 

MA 02128. 


24 Denby Road Boston, MA 02134 .. 

12A)e/92 

las South County C^lub Road Auburn. IL 62615 

12A>6/92 

960 Airport Road Fal Rtver, MA 02722 .. 

12/09/92 


Product 


Electrontes—Ihicfc fVm hybrid drcuKs. 

Electromce—osdilaiors, microvrave eemlcorxJuc- 
tors, time and frequency generating Insiru- 
nrients. 

Digital Pressure Gages and deadweight pressure 
gages. 

Dust removal systems. 

Ladles* dresses. 

Thick film hy<>rtd drcuks tor use In various appH- 
cations using a baked on silk 8creer)lr>g proc* 
ess. 

Typesetting. 

Metal pfoducts^-~cartx)n steel pipe and stainless 
and chiomailoy pipe. 

Metal products—sickles, conversion Kits, knife 
backs and parts. 

Roaers tor paper copiers, shafts tor electronic In- 
stmmemation and staple Inseners tor staplars. 

Dust coilecUon arW air pgrIfIcatWn equipment, fil¬ 
ters and laurWry detergents. 

Mdlertels tor constructing banana ripening 
rooms. 

Computer boards, switches, monitors, data coF 
lecllon modules and other components tor sys¬ 
tem. 

Textile—carpeL 

House sNpp^ of fextila meteriaf. 

Metal Products—steel and aluminum. 

Mach. A equip —pdnter products and printer 
mechanisms. 

Grain analyzing equipment, equipment to monitor 
farm material arW electronic control. 

Machtoery A equip—abrasive grindtog wheels 
and points. 


The petitions were submitted 
pursuant to section 251 of the Trade Act 
of 1974 (19 U.S.C 2341). Consequently, 
the United States Department of 
Commerce has initiated separate 
investigations to determine whether 
increasi^ imports into the United States 
of articles like or directly competitive 
with those produced by each hrm 
contributed importantly to total or 
partial separation of the firm’s workers, 
or threat thereof, and to a decrease in 
sales or production of each petitioning 
firm. 

Any party having a substantial 
interest in the proceedings may request 
a public hearing on the matter. A 
request for a hearing must be received 
by the Trade Adjustment Assistance 
Division, room 7023. Economic 
Development Administration. U.S. 
Elepartment of Commerce, Washington, 
DC 20230. no later than the close of 


business of the tenth calendar day 
following the publication of this notice. 

The Catalog of Federal Domestic 
Assistance official program number and 
title of the program under which these 
petitions are submitted is 11.313, Trade 
Adjustment Assistance. 

Dated: December 21,1992. 

Kathleen W. Lawrence, 

Deputy Assistant Secretary foi Program 
Operations. 

|FR Doc. 92-31531 Filed 12-29-^2; 8:45 aro| 
Btumo cooe 


International Trade Administration 

[A-588-^28] 

Preliminary Determination of Sales at 
Less Than Fair Value: Dry Film, 
Photoresist From Japan 

AGENCY: Import Administration, 
International Trade Administration. 
Department of Commerce. 

EFFECTIVE DATE: December 30,1992. 

FOR FURTHER MFORMATION CONTACT; 

Bill Crow, Offic^e of Antidumping 
Investigations, Import Administration, 
International Trade Administration, 

U.S. Department of Commerce, 14lh 
Street and Constitution Avenue, NW., 
Washington, DC 20230; telephone: (202) 
482-0116. 

Preliminary Determination 

We preiiminarily determine that dry 
film photoresist from Japan is being, or 
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is likely to be, sold in the United States 
at less than fair value, as provided in 
section 733 of the Tariff Act of 1930. as 
amended (the Act). The estimated 
margin is shown in the “Suspension of 
Liquidation*' section of this notice. The 
statutory deadline for the final 
determination is 75 days from 
publication of this notice. However, we 
may expedite this determination. 

Case History 

Since the initiation of tliis 
investigation on August 5.1992. (57 FR 
36066. August 12.1992), the following 
events have occurred. 

On August 20.1992, the Etepartment 
sent a facsimile to the American 
Embassy in Tokyo. Japan, requesting 
information on the value and quantity of 
sales to the United States for the period 
December 1.1991 to May 31.1992 by 
lapanese companies. 

On August 21,1992 we received a 
response from the American Embassy in 
Tokyo, Based on the information 
provided to our Embassy via the 
fapanese Ministry of Trade and Industry 
(Mm), the Department selected Tokyo 
Ohka Kogyo (TOK) as the sole 
mandatory respondent in this 
investigation. 

On August 31. 1992. the U.S. 
International Trade Commission (ITC) 
issued an affirmative preliminary injury 
determination. On September 8.1992. 
Hitachi Chemical Co. Ltd., and Hitachi 
Chemical Co. America Ltd., sent a letter 
of appearance as interested parties in 
this proceeding. On September 10,1992. 
TOK sent a letter of appearance as an 
interested party in this proceeding. 

On September 18,1992. the 
£)epartment presented an antidumping 
duty questionnaire to TOK through our 
em^ssy in Tokyo. On October 1.1992. 
TOK requested a two-week extension for 
its response to section A of the 
Department's questionnaire. On October 
2.1992. the Department granted a 
partial extension for responding to 
section A until October 13.1992. On 
October 13. 1992. TOK submitted its 
response to section A. On October 16. 
1992. TOK requested a two-week 
extension for its response to sections B 
and C of the Department's 
questionnaire. October 16.1992, The 
I^partment granted a full extension 
until November 2.1992. On November 
2. 1992. TOK submitted a letter in 
which it maintained that a response to 
sections B and C of the Department's 
questionnaire would be an 
“extraordinary administrative burden" 
and that TOK would “be unable to 
respond fully to section B and C." In 
this letter. TOK requested that the 
Department accept certain company 


proprietary information to modify the 
margin estimation calculated in the 
petition. 

On November 13.1992. petitioners 
submitted a letter to the Department 
arguing that TOK’s Novem^r 2.1992, 
submission was a refusal to cooperate 
with the Department's investigation and 
that, absent reliable cost and price data, 
the Department had no option but to 
apply best information available (BIA) 
in calculating the estimated dumping 
margin for the preliminary 
determination. Petitioners argued that as 
an uncooperative respondent, BIA 
should be based on information 
provided in the petition. 

Scope of Investigation 

The products covered by this 
investigation are all forms of dry film 
photoresist (DFP) from Japan. film 
photoresist includes all forms and 
dimensions of solid photosensitive resin 
film in rolls, without sprocket holes, 
designed to be laminated onto a surface 
to permit etching or plating of a pattern. 
The photoresist chemicals in dry form 
which comprise DFP currently are 
provided for under subheading 
3707.90.30 of the Harmonized Tariff 
Schedule of the United States (HTSUS). 
Because of its film format. DFP may be 
entering the United States under HTSUS 
categories 3702.39.00.00. 3702.42.00-60. 
3702.43.00.00. 3702.44.00.00, and 
3702.95.00.00. Althouch the HTSUS 
subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of this 
investigation is dispositive. 

Period of Investigation 

The period of investigation is from 
January 1.1992, through June 30.1992. 

Best Information Available 

We have determined, in accordance 
with section 776(c) of the Act. that the 
use of BIA is appropriate for sales of 
subject merchandise in this 
investigation. In deciding whether to 
use BIA. section 776(c) provides that the 
Department may take into account 
whether the respondent was able to 
produce information requested in a 
timely manner and in the form required. 
In this case. TOK did not do so. 

As outlined in the “Case History" 
section of this notice, the Department 
granted repeated requests by TOK for 
extensions in order for the company to 
gather and process the information 
requested in the Department's 
questionnaire. The November 2,1992. 
letter frcm TOK was not a valid 
response to sections B and C of the 
questionnaire. TOK did not report its 
sales in its home market and the United 


States. TOK's refusal to provide this 
data denies the department the 
information required to accurately 
calculate an antidumping duty margin. 
Consequently, we based our preliminar>' 
determination in this investigation on 
BIA. As BIA. we selected the highest 
margin calculated from information 
provided in the petition and in a 
supplement to the petition received on 
Jufy 29,1992. As noted in our notice of 
initiation, for purposes of the initiation, 
no adjustments were made to 
petitioners* calculations. However, the 
Department noted that if it became 
necessary at a later date to consider the 
petition as a source of BIA, we might 
review all of the basis for the 
petitioners' estimated dumping margins 
in determining BIA. The petitioners' 
methodology for calculating the 
estimated dumping margins was 
discussed in detail in our notice of 
initiation (57 FR 36066. August 12. 
1992). 

Using the data presented in the 
original petition and in the supplement 
provided by petitioners on July 29. 

1992, we recdculated the estimated 
dumping margins as BIA. We compared 
the sale to U.S. customer A to the sale 
to Japanese customer B and the sale to 
U.S. customer B to the sale to Japanese 
customer A. In accordance with section 
772(b) of the Act. we based U.S. price 
on piuchase price, because the subject 
merchandise was sold to an unrelated 
purchaser in the United States prior to 
importation and because exporter's sales 
price (ESP) methodology, in this 
instance, was not otherwiseindicated 
by the information submitted by 
petitioner. We deducted the first 
unrelated purchaser's estimated profit 
using the statutory eight percent, 
estimated material losses in further 
manufacture of the DFP, slitting costs, 
and movement charges, including U.S. 
duty. We did not deduct the U.S. selling 
expenses estimated by petitioner as 
these were undocumented and were 
estimated only for USP, not foreign 
market value (FMV). 

To calculate FMV we deducted the 
estimated material losses in further 
manufacturer of the DFP and slitting 
costs as reported in the petition. 
Pursuant to 19 CFR 353.56, we made 
circumstance of sale adjustments for 
U.S. warehousing and for imputed 
credit expenses. We increased FMV by 
the amount of warehousing expenses 
which had been subtracted firom the 
U.S. price in the petition. We 
recalculated credit expenses to reflect 
the average period reported in the 
petition. We deducted home market 
packing costs and added U.S. packing 
costs, in accordance with section 
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773(a)(1) of the Act. The resulting 
margins ranged from 13.60 to 30.49 
percent. Since resrondent has been 
uncooperative in mis investigation, we 
are applying the highest margin derived 
from the infonnation presented in the 
petition. 30.49 percent, as BIA for TOK. 

Suspension of Liquidation 

In accordance with section 733(d)(1) 
of the Act, we are directing the Ct^toms 
Service to suspend liquidation of all 
entries of dry film photoresist from 
Japan that are entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of this 
notice in the Federal Register. The 
Customs Service shall require a cash 
deposit or posting of a bcmd equal to 
30.49 percent on all entries of dry film 
photeresist from Japan. This suspension 
of liquidation will remain in efrect until 
further notice. The estimated dumping 
margins are as follows: 


ManutocturwypfocXKser/iexpof^ 

Maiyin per> 
centaga 

Tokyo Ohka Kogyo . 

3a49 

3049 

AM others „ -t., ... ^ 



FTC Notification 

In accordance with section 733(f) of 
the Act. we have notified the ITC of our 
determination. If our final 
determination is affirmative, the ITC 
will determine before the later of 120 
days after the date of this preliminary 
determination or 45 days after our final 
determination whether these imports 
are materially injuring, or threaten 
material injury to. the U.S. industry. 

Public Comment 

In accordance with 19 CFR 353.38, 
case briefs or other written comments in 
at least ten copies must be submitted to 
the Assistant Secretary for Import 
Administration no later than January 18, 
1993, and rebuttal briefs, no later than 
January 25.1993. In accordance with 19 
CFR 353.38(b). we will hold a pubUc 
hearing, if requested, to afford interested 
parties an opportunity to comment on 
arguments raised in case or rebuttal 
briefs. Tentatively, the hearing will be 
held on January 29,1993, at 9:30 a.m. 
at the U.S. Department of Commerce, 
room 3708,14lh Street and Constitution 
Avenue. NW.. Washington, EX: 20230. 
Parties should confirm by telephone the 
time. date, and place of the hearing 48 
hours before the scheduled time. 

Interested parties who wish to request 
a hearing, or to participate if one is 
requested, must submit a written 
request to the Assistant Secretary for 
Import Administration, U.S. Department 
of C}ommerce, room B-099, within ten 
days of the publication of this notice. 


Requests should contain: (1) The party's 
name, address, and telephone number; 
(2) the number of participants; and (3) 
a list of the issues to be discussed. In 
accordance with 19 CFR 353.38(b), oral 
presentations will be limited to issues 
raised in the briefs. 

This determination is published 
pursuant to section 733(0 of the Act and 
19 CFR 353.15(a)(4). 

Dated: December 22.1992. 

Rolf Th. Lundberg, Jr^ 

Acting Assistant Secretary for Import 
Administration. 

(FR Doc. 92-31600 Filed 12-29-92; 8:45 am] 
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[A-659-802] 

Indiittiial Betts sixS Components snd 
Parts Tbersof, Whether Cursd or 
Uncursd, From Singapore; Amendment 
to Rnal Results of Antidumping Duty 
Administrative Review 

AGENCY: International Trade 
AdministrationAmport Administration. 
Department of Commerce. 

ACTION: Notice of amendment to final 
results of antidumping duty 
administrative review. 

summary: On September 14, 1992, the 
Department of Commerce (the 
IDep^ment) published in the Federal 
Register the final results of an * 
administrative review of the 
antidumping duty order on industrial 
belts and components and parts thereof, 
whether cured or uncured, firom 
Singapore (57 FR 41916). The review 
covert the period February 1,1989 
• through May 31,1990. 

The Department has determined that 
it made a ministerial error in the final 
results. We have now corrected the error 
in question. This correction has no 
effect on the dumping margin. 

EFFECTIVE DATE: December 30,1992. 

FOR FURTHER INFORMATION CONTACT. 
Millie Mack or Jean Kemp in the Office 
of Agreements Compliance; 

International Trade Administration; 

U.S, Department of Commerce; 
Washington, DC 20230; telephone 
number (202) 482-3793. 

SUPPLEMENTARY INFORMATION: On 
September 14,1992, the Department of 
commerce (the Department) published 
in the Federal Register (57 FR 41916) 
the final results of an administrative 
review of the antidumping duty order 
on industrial belts and components and 
parts thereof, whether cured or uncured, 
from Singapore (54 FR 25315, June 14, 
1989). The review covered shipments of 
this merchandise from Singapore to the 
United States during the period 


February 1,1989 through May 31,1990 
by MItsuboshi Belting (Singapore) Pte., 
Ud. (MBS). 

On July 7,1989, prior to our initiation 
of this review, respondent, MBS and its 
affiliate, MBL (USA) Corporation, filed 
a suit in the Ck)urt of International Trade 
(Ci r) challenging the antidumping duty 
order. (MBL (USA) Corporation and 
MItsuboshi Jilting (Singapore) PTE, Ltd 
V. United States, 89-07-00404, 
Complaint dated July 7,1989 
(Complaint)). Respondent claimed the 
order was not in accordance %vith 
section 736(b)(2) of the Tariff Act of 
1930, as amended, (the Act), because it 
did not require the release of any bond 
or refund of any cash deposit of 
antidumping duties for entries of 
Industrial power V-belts from Singapore 
made between February 1 and June 7, 
1989 (Clomplaint at 5). Before 
completion of this review, on March 5, 
1992, the QT held that, as a result of a 
negative International Trade 
(Donunission (ITC) “but for** vote (would 
not have found material injury, as 
opposed to the threat thereof, but for 
suspension of liquidation of entries) and 
because three of the six votes on injury 
were negative, cash deposits should not 
have be^ collected before the date of 
publication of the FTC's final affirmative 
determination in the Federal Register, 
which was June 7,1989 (Investigation 
Nos. 7.31-TA-412 throu^ 419 (Final 
Determination, 54 FR 24430. June 7, 
1989)) (MBL (USA) Corporation and 
Mitsuboshi Belting (Singapore) v. 

United States, 787 F. Supp. 202 (CIT, 
March 5,1992)). The CIT ordered the 
Department to “release or refund or 
cause to be released or refunded any 
bonds or deposits of estimated 
antidumping duties on imports of 
power-transmission belts from 
Singapore covered by this case entered 
between February 1 and June 7,1989," 
in accordance with section 736(b)(2) of 
the Act. Therefore, pursuant to the C3T 
order, there were no longer any 
suspended entries to review from 
Febnia^ 1 through June 6,1989, and 
the period of review should have been 
June 7,1989 Ihrou^ May 31,1990. 

When we published our final results 
of review on September 14,1992, we 
inadvertently included the period 
between February 1 and June 7,1989 in 
the review period for assessment. 
Subsequently, respondent filed suit 
claiming that the Department's failure to 
exclude the period in question was in 
contravention of the March 5.1992 C3T 
decision. (Donsequently, we filed a 
motion for leave to correct this oversight 
and publish amended final results, 
pursuant to section 751(f) of the Act, (19 
U.S.C section 1675(f)}, and 19 CFR 
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353.28(c) of the Department's 
regulations. On December 2,1992. the 
CIT granted our motion. 

S^ion 353.28(d) of the Department's 
regulations defines a “ministerial error" 
as “an error in addition, subtraction, or 
other arithmetic function, clerical error 
resulting from inaccurate copying, 
duplication, or the like, and any other 
type of unintentional error which the 
Secretary considers ministerial" (19 
CFR 353.28(d)). The respondent alleged 
in its suit that the period of review 
listed in the final results was incorrect. 
We agree and have corrected this 
unintentional error. 

Amended Final Results of Review 

As a result, of the correction, the 
period of review for the final results is 
June 7. 1989 through May 31. 1990. 
Because the final results of this review 
were based on best information 
available, the correction of this 
ministerial error has no effect on the 
dumping margin determined in the 
notice of final results, which was 31.73 
percent. 

This amendment to the final results of 
administrative review and notice are in 
accordance with section 751(0 of the 
Act (19 U.S.C. 1675(0) and 19 CFR 
353.28(c). 

Dated: December 22.1992, 

Rolf Th. Lundberg. 

Acting Assistant Secretary for Import 
Administration. 

IFR Doc, 92-31601 Filed 12-29-92: 8:45 ami 
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(A-583-8151 

Amended Final Determination and 
Antidumping Duty Order; Certain 
Welded Stainless Steel Pipe From 
Taiwan 

AGENCY: Import Administration. 
International Trade Administration. 
Department of (Commerce. 

EFFECTIVE DATE: December 30.1992. 

FOR FURTHER INFORMATION CONTACT: 
Raphiel Hampton or William Crow. 
Office of Antidumping Investigations. 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce. 14th Street and 
Constitution Avenue, NW., Washington. 
DC 20230; (202) 482-0176 or 482-0116, 
respectively. 

SCOPE OF ORDER: In the publication of 
the Department of Commerce's (the 
Department's) final determination of 
sales at less than fair value of certain 
welded stainless steel pipe from Taiwan 
(57 FR 53706, November 12.1992). the 
references to the Harmonized Tariff 
Schedule of the United States (HTSUS) 


classifications were not stated correctly 
in the description of the scope of the 
investigation. The following is the 
complete scope of the merchandise 
suWect to this antidumping duty order. 

. Tne merchandise subject to this 
antidumping duty order is welded 
austenitic stainless steel pipe (WSSP) 
that meets the standards and 
specifications set forth by the American 
Society for Testing and Materials 
(ASTM) for the welded form of 
chromium<nicke] pipe designated 
ASTM A-312. The merchandise covered 
by the scope of the investigation also 
includes austenitic welded stainless 
steel pipes made according to the 
standards of other nations which are 
comparable to ASTM A-312. 

WSSP is produced by forming 
stainless steel flat-rolled products into a 
tubular configuration and welding along 
the seam. WSSP is a commodity product 
generally used as a conduit to transmit 
liquids or gases. Major applications for 
WSSP include, but are not limited to, 
digester lines, blow lines, 
pharmaceutical lines, petrochemical 
stock lines, brew'ery process and 
transport lines, general food processing, 
lines, automotive paint lines and paper 
process machines. 

Imports of WSSP are currently 
classifiable under the following HTSUS 
subheadings: 7306.40.1000. 
7306.40.5005. 7306.40.5015, 
7306.40.5045. 7306.40.5060, and 
7306.40.5075. Although these 
subheadings include teth pipes and 
tubes, the scope of this investigation is 
limited to welded austenitic stainless 
steel pipes. Although the HTSUS 
subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of this 
investigation is dispositive. 

Amendment of Final Determination 

In accordance with section 735(d) of 
the Tariff Act of 1930, as amended (the 
Act), on November 12.1992, the 
Department published its final 
determination that certain welded 
stainless steel pipes from Taiwan were 
being sold at less than fair value (55 FR 
53706). 

On November 19.1992, petitioners 
alleged that the Department had made 
three clerical errors in its final 
calculations. First, petitioners claimed 
that the Department had not added the 
amount of import duties levied on the 
gross price of certain home market sales 
to the gross price reported in the sales 
listing. Petitioners claim that since the 
gross home market price was the price 
before calculation and levying of the 
import duties, the duties should be 
added to the reported gross price. 


Second, petitioners maintain that in 
calculating the general and 
administrative (G&A) expenses 
component of the cost of production 
(COP), the Etepartment us^ the cost of 
manufacturing (CX)M) exclusive of 
import duties. Finally, petitioners 
maintain that in calculating the foreign 
unit price in dollars when using 
constructed value (CV). the Department 
subtracted home market indirect selling 
expenses twice instead of subtracting 
home market credit expenses. 

We agree with petitioners that the 
calculation of G&A expenses for 
determining the COP used the incorrect 
CX)M variable. We also agree with 
petitioners that we should correct the 
formula for foreign market price in 
dollars to treat selling expenses 
correctly. We disagree with petitioners* 
contention that it is necessary to adjust 
the reported gross home market price for 
sales to end-users to reflect import 
duties on raw materials. Therefore, the 
Department's use of the reported gross 
home market price does not constitute 
a clerical error. 

On November 24.1992. Ta Chen Pipe 
Co., Ltd., (Ta Chen) alleged that the 
Department had made three clerical 
errors in its final determination. First, 

Ta Chen alleged that the Department did 
not correctly adjust for exchange rate 
gains. Ta Chen maintains that the 
Department did not make a downward 
adjustment which it requested for 
exchange rate gains from the purchase 
of coil used to make WSSP. although in 
the final determination, the Department 
agreed to make this adjustment. Ta Chen 
maintained that it had not included 
such an adjustment of direct material 
costs in its response to section D of the 
questionnaire. Petitioners contest this is 
a rebuttal submitted on December 2. 
1992. They maintain that the data 
submitted by Ta Chen on June 24,1992, 
includes the gain on exchange rates. 
Second. Ta (3hen maintains that selling 
general and administrative expenses 
(SG&A) were overstated because the 
total COM used to calculate interest, 
selling, and C&A expenses incorrectly 
included the import duty expenses 
incurred in the home market. Ta Chen 
maintains that the ratios used were 
calculated by dividing expenses by the 
total (X3M exclusive of import duties. 
Therefore, it argues that the CXDM 
variable used in our equations should 
also be exclusive of import duties. 

Third, Ta Chen maintains that the 
Department incorrectly decreased the 
volume basis for allocating three 
exporters sales price (ESP) charges: 
marine insurance, U.S. duties and 
Taiwan export fees. Ta Chen maintains 
that the reported value figures for the 
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period of investigation (POI) were 
corrected at veri6cation because those 
figures were for inventory entered into 
inventory of Ta Chen's subsidiary. TO. 
It maintains, however, that the 
corresponding volume figures reported 
were unaffected by the correction, since 
the volume figures were derived from 
shipment from Taiwan to TO. 

We agree with Ta Chen concerning 
the treatment of exchange rate gains. We 
have corrected the COP and CV 
programming to decrease direct material 
costs in order to account for gains on 
exchange rates. We also agree with Ta 
Chen that G&A expenses for CV. interest 
for CV and COP, and selling expenses 
for COP should be calculated using 
ratios whose denominator, the cost of 
goods sold, is inclusive of import duties 
incurred in purchasing raw materials. 
Therefore, we have calculated the ratios 
by increasing the cost of goods sold by 
the total import duties reported to the 
Department in Ta Chen's response to 
section B of the questionnaire. We agree 
with Ta Chen that we incorrectly 
determined the per-unit expenses for 
ESP marine insurance, Taiwan export 
fees, and U.S. duties. The denominators 
for these allocated expenses had been 
modified incorrectly. Ta Chen had 
reported value and volume figures 
which served as possible allocation 
bases. The figures for the value of WSSP 
were corrected to eliminate non— 
Taiwan inventory discovered during 
preparation for verification. However, 
while the value figures reported were 
for inventory entered into TCI. the 
volume figures reported were for 
inventory shippea from Taiwan. 
Therefore, the volume figures never 
included the non-Taiwan merchandise. 
As such, reducing the volume basis for 
allocation was an incorrect adjustment. 

Accordingly, pursuant to section 
735(e) of the Act. we have corrected the 
ministerial errors in the final 
determination of sales at less than fair 
value. The cash deposit rate for Ta Chen 
is now 3.27 percent. The cash deposit 
rate for the "All Others" category is now 
19.84 percent. The cash deposit rates for 
Jaung Yuann Enterprise Co.. Ltd. and 
Venn Chyang Industrial Co., Ltd. remain 
unaffected by this amendment to the 
final determination. 

Antidumping Duty Order 

In accordance with section 735(a) of 
the Act. on November 4,1992. the 
Department of (Commerce made its final 
determination that certain welded 
stainless steel pipes from Taiwan are 
being sold at less than fair value (57 FR 
53705 November 12.1992). On 
December 18.1992, in accordance with 
section 735(d) of the Act. the U.S. 


International Trade Commission 
notified the Department that such 
imports materially injure a U.S. 
industry. 

Therefore, in accordance with section 
736 of the Act. the Department will 
direct Customs officers to assess, upon 
frirther advice by the administering 
authority pursuant to section 736(a)(1) 
of the Act. antidumping duties equal to 
the amount by which the foreign market 
value of the merchandise excels the 
United States price for all entries of 
certain welded stainless steel pipes from 
Taiwan. These antidumping duties will 
be assessed on all unliquidated entries 
of certain welded stainless steel pipes 
from Taiwan entered, or withdrawn 
from warehouse, for consumption on or 
after June 15,1992, the date on which 
the Department published its 
preliminary determination notice in the 
Federal Register (57 FR 27735), except 
entries made by cihang Tieh Industry 
Co., Ltd. (Chang Tieh). which is 
excluded from the application of this 
order (see section, below, on Chang Tieh 
exclusion). On or after the date of 
publication of this notice in the Federal 
Register. Customs officers must require, 
at the same time as importers would 
normally deposit estimated duties, the 
following cash deposits for the subject 
merchandise. 


MdrHilacturer/pft)docer/e) 9 >or 1 er 

Margin per¬ 
cental 

Jaung Yuarm Enterprise Co.. Lid. . 

31.90 

Ta Chen Stainless Pipe Co.. Lid. 

327 

Yeun Chyang Industiial Co.. Ltd.. 

31.90 

AM Others ..... 

19.84 



In its final determination, the 
Department found that critical 
circumstances exist with respect to 
exports from Taiwan by Jaung Yuann 
Enterprise Co., Ltd. OYE), and Yeun 
Chyang Industrial Co., Ltd. (YQ). 
However, on December 18,1992, the 
rrC noticed the Department that 
retroactive assessment of antidumping 
duties is not necessary to prevent 
recurrence of material injury from 
massive imports over a short period. As 
a result of the ITC's determination, 
pursuant to section 735(c)(3) of the Act. 
we shall order Customs to terminate the 
retroactive suspension of liquidation 
and to release any bond or other 
security and refund any cash deposit 
required under section 733(d)(2) with 
respect to JYE’s and YQ's entries of 
subject merchandise entered, or 
withdrawn from warehouse, for 
consumption prior to June 15,1992. 


Exclusion of Chang Tieh Industry Co., 
Ltd. 

In the final determination published 
on November 12. 1992 (57 FR 53706). 
the Department found that Chang Tieh 
had a zero dumping margin. For reasons 
discussed in the Bnal determination, the 
Department required Chang Tieh. as a 
condition for exclusion from the 
application of the antidumping order, to 
certify that it: (1) Did not sell subject 
merchandise to the United States at less 
than its foreign market value during the 
POI; (2) does not intend to sell the 
subject merchandise to the United 
States at less than its foreign market 
value in the future; and (3) agrees to 
application of the order to its imports of 
subject merchandise, if the Department 
determines, at any time during the 
existence of the order, that CTI has sold 
or is likely to sell subject merchandise 
to the United States at less than its 
foreign market value. Chang Tieh 
provided the required certification and 
is, therefore, excluded from the 
application of the order (see 
Certification of Chang Tieh for further 
details). 

This notice constitutes the 
antidumping duty order with respect to 
certain welded stainless steel pipes from 
Taiwan, pursuant to section 736(a) of 
the Act. Interested parties may contact 
the Ontral Records Unit, room B-099 of 
the Main Commerce Building, for copies 
of an updated list of antidumping duty 
orders currently in effect. 

This order is published in accordance 
with section 736(a) of the Act and 19 
CFR 353.21. 

Dated: December 22,1992. 

Rolf Th. Lundberg, 

Acting Assistant Secretary for Import 
Administration. 

|FR Doc. 92-31602 Filed 12-29-92; 8:45 am) 
BtLUNQ CODE 361(M>S-M 


[A-580^10] 

Antidumping Duty Order and 
Clarification of Final Determination: 
Certain Welded Stainless Steel Pipes 
From Korea 

AGENCY: Import Administration, 
International Trade Administration. 
Department of Commerce. 

EFFECTIVE DATE: December 30.1992. 

FOR FURTHER INFORMATION CONTACT: John 
Gloninger, Office of Antidumping 
Investigations. Import Administration, 
International Trade Administration, 

U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Washington. DC 20230: (202) 482-2778 
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Scope of Order 

In the publication of the Department 
of Commerce’s (the Department) final 
determination of sales at less than fair 
value of certain welded stainless steel 
pipes from Korea (57 FR 53693, 
November 12,1992), the references to 
the Harmonized Tariff Schedule of the 
United States (HTSUS) classificaticHis 
were not stated correctly in the 
description of the scope of the 
investigation. The following is the 
complete scope of the merdbandise 
subject to this antidumping duty order. 
The merchandise subject to this 
antidumping duty order is welded 
austenitic stainless steel pipe (WSSP) 
that meets the standards and 
specihcations set forth by the American 
Society for Testing and Materials 
(ASTM) for the welded form of 
chromium^nickel pipe designated 
ASTM A-312. The merchandise covered 
by the scope of the investigation also 
includes austenitic welded stainless 
steel pipes made according to the 
standards of other nations which are 
comparable to ASTM A-312. 

WSSP is produced by forming 
stainless steel flat-rolled products into a 
tubular conhguration and welding along 
the seam. WSSP is a commodity product 
generally used as a conduit to transmit 
liquids or gases. Major applications for 
WSSP include, but are not limited to, 
digester lines, blow lines, 
pliarmaceutical lines, petrochemical 
stock lines, breweiy process and 
transport lines, general food processing 
lines, automotive paint lines and paper 
process machines. 

Imports of WSSP are currently 
classifiable under the following HTSUS 
subheadings: 7306.40.1000. 
7306.40.5005, 7306.40.5015, 
7306.40.5045. 7306.40.5060, and 
7306.40.5075. Although these 
subheadings include both pipes and 
tubes, the scope of this investigation is 
limited to welded austenitic stainless 
steel pipes. Although the HTSUS 
subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of this 
investigation is dispositive. 

Antidumping Duty Order 

In accordance with section 735(a) of 
the Tariff Act of 1930. as amended (the 
Act), on November 4.1992, the 
Department of (Commerce (Department) 
made its final determination that certain 
welded stainless steel pipes from Korea 
are being sold at less than fair value (57 
FR 53693 November 12.1992). On 
December 18,1992, in accordance with 
section 735(d) of the Act, the U.S. 
International Trade Commission 


notified the Department that such 
imports materially Injure a U.S. 

Inaustry. 

Therefore, in accordance with section 
736 of the Act, the Department will 
direct Customs officers to assess, upon 
further advice by the administering 
authority pursuant to section 736(a)(1) 
of the Act. antidumping duties equal to 
the amount by whidi the foreign market 
value of the merchandise exceeds the 
United States price for all entries of 
certain welded stainless steel pipes from 
Korea. These antidumping duties will 
be assessed on all unliquidated entries 
of certain welded stainless steel pipes 
from Korea entered, or withdrawn from 
warehouse, for consumption on or after 
June 15.1992, the date on which the 
Department published its preliminary 
determination notice in the Federal 
Register (57 FR 27735). On or after the 
date pf publication of this notice in the 
Federal Register. CXistoms officers must 
require, at the same time as importers 
would normally deposit estimated 
duties, the following cash deposits for 
the subject merchandise. 


Manutactufer^xoducef/eicpoiier 

Margin 

percent¬ 

age 

Sammt Metal Products Co.. Ltd ... 

Pusan Steel Pipe Oo.. Ltd ... 

AM others... 

7.75 

2.55 

683 


This notice constitutes the 


antidumping duty order with respect to 
certain welded stainless steel pipes from 
Korea, pursuant to section 736(a) of the 
Act. Interested parties may contact the 
Central Records Unit, room B-099 of the 
Main Commerce Building, for copies of 
an updated list of antidumping duty 
orders currently in effect 

This order is published in accordance 
with section 736(a) of the Act and 19 
CFR 353.21. 

Dated: December 22.1992. 

Rolf Th. Lttndberg, 

Acting AsBistant Secretary for Import 
Administration. 

IFR Doc. 92-31603 Filed 12-29-92; 8:45 amj 
B1UJNQ CODE JS10-OS-4I 


National Oceanic and Atmospheric 
Administration 

South Atlantic Fishery Management 
Council; Public Hearings 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTKW: Notice of public hearings and 
request for comments. 

SUMMARY: The South Atlantic Fishery 
Management Council (Coundi) will 
hold public hearings and provide a 


comment period to solicit public input 
on proposed changes to its draft Shrimp 
Fishery Management Plan (FMP). The 
following are the proposed changes to 
the draft FMP: 

Closures in the exclusive economic 
rone (EEZ) would apply only to waters 
adjacent to closed state waters. Any 
state could request a full or partial 
closure in adjacent EEZ waters, so long 
as it met the necessary criteria (i.e., a 
states must show greater than 80- 
percent reduction In its overwintering 
white shrimp population). 

The (Council proposes to not require 
Federal permits, nor set a control date 
for future limited entry management, at 
this time. 

The Coundi proposes to establish a 
25-nautical-mile buffer zone in the 
closed portion of the EEZ. inside of 
which trawling for any spedes of 
shrimp would be prohibited during a 
closure. Trawling for other marine fish 
or shellfish species inside this buffer 
rone would be permitted, but only with 
a net having a minimum 4-inch (10.2- 
cm) stretch mesh. Nets with mesh 
smaller than this would be prohibited 
on vessels trawling inside buffer 
zone during a closure. 

A review panel would be established 
to determine if states requesting EEZ 
closures met the closure criteria of an 
80-percent reduction in white shrimp 
population following a severe winter 
freeze. This panel would consist of a 
Coundi staff member, an NMFS 
scientist a Sdentific and Statistical 
Committee member, and a shrimp 
biologist from each state in the South 
Atlantic region. 

The definition of overfishing for white 
shrimp included in the FMP already has 
been taken to public hearings. 

OATES; Written comments on the draft 
FMP must be received by January 15, 
1993. The public hearings will be held 
from 7 p.m., local time, until 9 p.m.. on 
January 4 and 5,1993. 

ADDRESSES: The hearings will be held 
on Monday, January 4 , 1993. at South 
Carolina Wildlife & Marine Resources 
Department—^Auditorium; 217 Ft. 
Johnson Road; James Island. SC 29422; 
telephone (803) 795-6350; and on 
Tuesday, January 5.1993, at Holiday 
Inn—Oc»anfix)nt, 1617 N. First St., 
Jacksonville Beach. FL 32250; telephone 
(904) 249-9071. Written comments 
should be addressed to Robert K. 
Mahood, Executive Director, South 
Atlantic Fishery Management Coundi, 
One Southpark Circle, suite 306, 
Charleston. SC 29407-4699. 

FOR FURTHER INFORMATJON CONTACT: 
Carrie Knight. Public Information 
Officer. South Atlantic Fishery 
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Management Council, One South Park 
Circle, suite 306. Charleston. SC 29407- 
4699. telephone (803) 571-4366. 

Dated: December 23.1992. 

Richard H. Schaefer. 

Director of Office of Fisheries Conservation 
and Management National Marine Fisheries 
Service. 

|FR Doc. 92-31656 Filed 12-24-92; 9:31 am) 

BILUNG COOC 361B-22^ 


Marine Mammals 

AGEIKY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Issuance of permit 
modifications. 

SUMMARY: Notice is hereby given that, 
pursuant to the provisions of the 
Regulations Governing the Taking and 
Importing of Marine J^rnmals. Public 
Display Permit No. 627 issued to Marine 
Life Aquarium. Keystone Route Box 
365. Rapid City. SD 57701; Public 
Display Permit No. 647 issued to Gulf 
World. Inc., 15412 98-A, Panama City 
Beach, FL 32413; Public Display Permit 
No. 632 issued to Marine World Africa 
USA. Marine World Parkway. Vallejo, 
CA 94589; Public Display Permit No. 

656 issued to the National Aquarium in 
Baltimore. 501 E. Pratt Street. Pier 3, 
Baltimore. MD 21202; Public Display 
Permit No. 558 issued to Loro Parque, 
S.A., Puerto De La Cruz, Tenerife, 

Spain; Public Display Permit No, 626 
issued to the New England Aquarium, 
Central Wharf, Boston, MA 02110, 

Public Display Permit No. 608 issued to 
the Aquarium of Niagara Falls, 701 
Whirlpool Street, Niagara Falls. NY 
14301; and Public Display Permit No. 
649 issued to Marine Animal 
Productions, Inc., P.O. Box 4078, 
Gulfport. MS 39502, are modihed to 
extend the authority to take Atlantic 
bottienose dolphins [Tursiops 
truncatus) for public display purposes 
until December 31,1993. All conditions 
of the original permits and subsequent 
modifications shall remain in effect. 
EFFECTTVE DATE: These modifications are 
effective from December 30,1992. 
ADDRESSES: The permits, as modihed, 
are available for review, by 
appointment, in the Permits Division, 
Office of Protected Resources. National 
Marine Fisheries Service. 1335 East- 
West Highway, room 7324, Silver 
Spring. MD 20910, (301) 713-2289. 

FOR FURTHER INFORMATION CONTACT: 

Ann Terbush, (301) 713-2289. 
SUPPLEMENTARY INFORMATION: NMFS 
intends to issue regulations establishing 
a procedure for setting and revising 
quotas to govern the removal of Atlantic 


bottienose dolphins from the waters of 
the Gulf of Mexico and Florida east 
coast (55 FR 22042. May 31.1990). 
NMFS established an interim policy, 
effective February 1990 (55 22054, May 
31.1990), on the taking of Atlantic 
bottienose dolphins from the waters of 
the Gulf of Mexico and Florida east 
coast under scientific research and 
public display permits issued pursuant 
to 50 CFR part 216. A voluntary 
moratorium has been In efiect on the 
removal of bottienose dolphins from the 
Gulf of Mexico collection areas since 
February 1990. During the voluntary 
moratorium, public display permit 
holders authorized to capture Atlantic 
bottienose dolphins have deferred 
collections. NMFS states that it would 
consider requests to collect if it was 
reasonably necessary to maintain a 
facility’s public display exhibit. Permit 
holders have requested, and NMFS has 
granted extensions through 1993 to the 
above permits authorizing collection of 
dolphins. 

Tne interim policy will be in effect 
until revised, or superseded by the 
promulgation of final regulations 
regarding the setting and revision of 
quotas. Those regulations will be based 
on a comprehensive review of the status 
of stocks, the live capture and incidental 
take of bottienose dolphins in the 
southeast region, and the current 
procedure, which allows an annual take 
of 2 percent of the minimum population 
level from each quota area. 

NMFS must be notified in advance of 
any collections to determine if such 
collections can be authorized for a given 
area. 

Dated: December 23,1992. 

Nancy Foster, 

Acting Deputy Assistant Administrator for 
Fisheries, National Marine Fisheries Service. 
IFR Doc. 92-31689 Filed 12-29-92; 8:45 am) 
BltUNO COOC 3610>»-li 


Mid-Atlantic Fishery Management 
Council; Public Meetings 

AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The Mid-Atlantic Fishery 
Management Council will hold meetings 
of its Scallop & Lobster Committee 
(SLC) and its Large Pelagic/Shark 
Committee (LPSC) on January 19,1993, 
at the Dunes Manor Hotel. 28th Street A 
The Ocean, Ocean City. MD; telephone: 
1410) 289-1100. The SLC will meet from 
10:30 a.m. until 12 p.m.. and the LPSC 
will meet from 1 p.m. until 4:30 p.m. 
Also on January 19 at 7 p.m. there will 
be a hearing on the Resubmitted Portion 
of Amendment #2 the Summer Flounder 


Plan. There will be a Demersal Species 
Committee meeting on January 20 at 3 
p.m. 

On January 20 the Council will begin 
its rwular meeting at 8:30 a.m. and is 
scheduled to adjourn at approximately 3 
p.m. On January 21 the Council will 
meet at 8 a.m. and is scheduled to 
adjourn at approximately 12 noon. 
Following Council adjournment, there 
will be an Information & Education 
Committee meeting. 

In addition to hearing committee 
reports at this meeting, the Council may 
adopt the Scoping Dooiment for 
Amendment #5 to the Atlantic 
Mackerel, Squid, and Butterfish Fishery 
Management Plan, mav adopt the 
resubmitted portion of Amendment #2 
to the Summer Flounder Plan, may 
adopt a scoping document and control 
date for a Tilefish Fishery Management 
Plan, and may consider other fishery 
management matters as deemed 
necessary. The meeting may be 
lengthened or shorten^ based on the 
progress of the agenda. The Coimcil may 
go into closed session (not open to the 
public) to discuss personnel and/or 
other national security matters. 

For more information, contact John 
Bryson, Executive Director, Mid- 
Atlantic Fishery Management Council, 
room 2115, Federal Building. 300 South 
New Street. Dover, DE 19901; telephone: 
(302)674-2331. 

Dated: December 24.1992. 

Richard H. Schaefer. 

Director, Office of Fisheries Conservation and 
Management National Marine Fisheries 
Service. 

IFR Doc. 92-31757 Filed 12-29-92; 8 45 am) 
BtUJNG CODE 3B10-22-4I 


North Pacific Rahery Management 
Council; Public Meetings 

AGENCY: National Marine Fisheries 
Service, NOAA. Commerce. 

The North Pacific Fishery 
Management Council (Council) and its 
Scientific and Statistical Committee 
(SSC) and Advisory Panel (AP) will 
meet during the week of January 17, 
1993, at the Hilton Hotel. Anchorage, 
AK. 

The Council is scheduled to convene 
its regular public meeting on January 18 
at 8 a.m., and continue that meeting 
through January 21. A Council executive 
session that is not open to the public 
and that pertains to reports on litigation, 
international affairs and personnel 
matters is scheduled to b^in at noon on 
January 20. Other workgroup and 
committee meetings also may be 
scheduled on short notice throughout 
the meeting week. 
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The Council’s SSC, AP, and 
Comprehensive Planning Committee 
will begin their meetings on January 17 
at 8 a.m. at the same location. Their 
agenda items will be similar to that of 
the Council (see below). 

The Council will consider the 
following agenda items: (1) Reports by 
the National Marine Fisheries Service, 
the Alaska Department of Fish and 
Game, and the United States Coast 
Guard; (2) report on scallop 
management, framework plan and 
moratorium; (3) a legislative update and 
Magnuson Act issues; (4) report from 
the Comprehensive Planning Committee 
on progress in developing alternatives 
for analysis. *rhe Council may select 
alternatives for further analysis; (5) 
review of analyses for block proposals 
and a 1.000 lb. minimum for the 
Sablefish and Halibut Individual 
Fishing Quota Plan; (6) initial review of 
a possible plan amendment to increase 
the optimum yield for C. OpiUo crab. 
Discussion of pot limits; (7) final review 
and approval ofgroundfish plan 
amendments, including a proposed 
Pribilof Island trawl closure and an 
amendment to separate Alka mackerel 
from the ’’Other Species” category in 
the Gulf of Alaska Groundfish Finery 
Management Plan; (8) initial review of 
groundfish plan amendments for salmon 
bycalch rales and a subdivision of the 
Aleutian region in the Bering Sea/ 
Aleutian Island Groundfish Fishery 
Management Plan; (9) final review of a 
groundfish regulatory amendment to 
add the definition of legal gears in the 
groundfish plans; (10) review and 
comment on proposed rules for fair-start 
provisions for the hook and line 
longline sablefish fishery in the Gulf of 
Alaska, delay of the second quarter 
pollock season in the Gulf of Alaska, 
and tile 1993 recordkeeping/reporting 
requirements: (11) request for 
experimental fishing permit to allow 
retention of prohibited species catch for 
distribution to charitable organizations; 
(12) review current staff tasking: (13) 
review Gulf of Alaska rockfish 
rebuilding plans; and (14) receive 
Committee and staff reports on: 

1. Bycatch management planning. 

2. Total weight measurement, 

3. Interactive communications. 

4. Progress on analysis of trawl mesh 
regulations. 

5. Possible analysis of cod allocations 
by gear and season, and 

6. Possible analysis of an amendment 
to open all gear season simultaneously. 

For more information contact the 
North Pacific Fishery Management 
Council. P.O. Box 103136. Anchorage. 
AK 99510. (907) 271-2809. 


Dated: December 24.1992. 

Richard H. Schaefer. 

Director, Office of Fisheries Conservation and 
Management. National Marine Fisheries 
Service. 

|FR Doc. 92-31758 Filed 12-29-92; 8:45 am) 
BILUNO CODE 35ia~22-ai 


Pacific Fishery Management Council; 
Public Meeting 

AGENCY: National Marine Fisheries 
Service, NOAA. Commerce. 

The Pacific Fishery Management 
Council’s Salmon Technical Team 
(Team) will hold a public meeting on 
January 19-22.1993, at the Council’s 
office (address below). 

The meeting, which is primarily a 
work session of the Team, will begin on 
January 19 at 10 a.m. to draft the 
"Review of 1992 Ocean Salmon 
Fisheries” and begin the assessment of 
impacts of ocean fisheries on salmon 
stodcs listed under the Endangered 
Species Act. 

Public comment pertaining to 
assessment of the 1992 ocean salmon 
fisheries may be provided at appropriate 
times as determined by the Team 
Chairman. 

For more information contact John 
Coon. Staff Officer (Salmon). Pacific 
Fishery Management Council, Suite 420, 
2000 SW. First Avenue. Portland. OR 
97201: telephone: (503) 326-6352. 

Dated: December 24.1992. 

Richard H. Schaefer, 

Director, Office of Fisheries Conservation and 
Management, National Marine Fisheries 
Service. 

|FR Doc. 92-31759 Filed 12-29-92; 8:45 am) 
BltUNO CODE 351&-22<4I 


Pacific Fishery Management Council; 
Public Meeting 

AGENCY: National Marine Fisheries 
Service, NOAA. C>)mmeTce. 

The Pacific Fishery Management 
Council’s Individual CJuota Industry 
Committee will hold a public meeting 
on January 19-21. 1993, in room 440. at 
the Metro Center, 2000 SW First 
Avenue, Portland, OR. The meeting will 
begin at 10 a.m. on January 19. and 
adjourn at approximately 4:30 p.m. on 
January 21. 

The purpose of this meeting is to 
continue to identify options for an 
individual transferable quota program 
for the West Coast halibut and non-trawl 
sablefish fisheries. Where multiple 
options are developed, the Committee 
will identify arguments of support and 
opposition for each option. 


For more information contact 
Lawrence D. Six. Executive Director, 
Pacific Fishery Management Council. 
Metro Center, suite 420. 2000 SW. First 
Avenue. Portland. OR 97201; telephone; 
(503) 326-6352. 

Dated: December 24.1992. 

Richard H. Schaefer, / 

Director, Office of Fisheries Conservation and 
Management, National Marine Fisheries 
Service. 

IFR Doc. 92-31760 Filed 12-29-92; 8:45 amj 
BILUNP code 3610-22-41 


Pacific Fishery Management Council; 
Public Meeting 

AGENCY: National Marine Fisheries 
Service, NOAA. Commerce. 

The Pacific Fishery Management 
Council will hold an Ad Hoc Committee 
(AHC) meeting on January 22,1993, at 
the Pacific Fishery Management 
Council, at the Metro Center, 2000 SW. 
First Avenue, room 440, Portland, 
O^on. The meeting will begin at 8 a.m. 

The AHC will review concerns and 
criticisms regarding alleged conflicts of 
interest and may make 
recommendations to the Council for 
changing Council operating procedures. 

For more infonnation contact 
Lawrence D. Six. Executive Director. 
Pacific Fishery Management Council, 
Metro Center, suite 420, 2000 SW. First 
Avenue, Portland, OR 97201; telephone: 
(503) 326-6352. 

Dated: December 24. 1992. 

Richard H. Schaefer, 

Director, Office of Fisheries Conservation and 
Management, National Marine Fisheries 
Service. 

(FR Doc. 92-31761 FUed 12-29-92; 8.45 am] 
BtLUNQ COOC a610-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Announcement of Import Restraint 
Limits and Staged Entry for Certain 
Cotton, Wool, Man-Made Fiber, Silk 
Blend and Other Vegetable Fiber 
Textiles and Textile Products 
Produced or Manufactured in the 
People's Republic of China 

December 23.1992. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs establishing 
limits for the new agreamant year and 
establishing staged entry. 

EFFECTIVE DATE: January 1,1993. 
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FOa FURTHER INFORMATION CONTACT: 
Anne Novak, international Trade 
Specialist, Office of Textiles and 
Apparel. U.S. Department of Commerce. 
(202) 482-4212. For information on the 
quota status of these limits, refer to the 
(^ota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-6703. For information on 
embargoes and quota re-openings, call 
(202) 482-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3.1972, as amended; section 204 of the 
Agricultural Act of 1956. as amended (7 
U.S.C 1854). 

The Bilateral Cotton, Wool, Man- 
Made Fiber, Silk Blend and Other 
Vegetable Fiber Textile Agreement of 
February 2,1988, as amended, between 
the Governments of the United Stales 
and the People’s Republic of China 
establishes limits for the 1993 
agreement year. The limits for 
Categories 218, 239, 314, 334, 335, 338/ 
339, 338-S/339-S, 340, 341, 347/348, 
351, 352, 359-C, 359-V. 435, 614, 615, 
617, 635 and 835 are being reduced for 
carryforward used in 1992. The limits 
for ^tegories 314 and 617 are subject to 
phased entry procedures. 

A copy of the current bilateral 
agreement is available from the Textiles 
Division. Bureau of Economic and 
Business Affairs, U.S. Department of 
Stale, (202) 647-3889. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
.Schedule of the United States (see 
Federal Register notice 57 FR 54976, 
publi.shed on November 23,1992). 

The letter to the C^ommissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Auggie D. Tanliilo, 

Chairman, Committee for the implementation 
of Textile Agreements, 

Committee for the Implementation of Textile 

Agreements 

December 23,1992. 

Cummissioner of Customs, 
lyepartment of the Treasury» Washington, DC 
20229. 

Dear Commissioner: Under the terms of 
section 204 of the Agricultural Act of 1956, 
as amended (7 U.S.C 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973. as further extended on July 31,1991; 
pursuant to the Bilateral Cotton. Wool, Man- 
Made Fiber, Silk Blend and Other Vegetable 


Fiber Textile Agreement of February 2,1988, 
as amended, between the Governments of the 
United States and the People's Republic of 
China; and in accordance with the provisions 
of Executive Order 11651 of March 3,1972, 
as amended, you are directed to prohibit, 
effective on January 1.1993, entry into the 
United States for consumption and 
wilhdra%vBl from warehouse for consumption 
of cotton, wool, man-made fiber, silk blend 
and other vegetable fiber textiles and textile 
products in the following categories, 
produced or manufactured in Qiina and 
exported during the twelve-month period 
beginning on January 1,1993 and extending 
through December 31,1993, In excess of the 
following levels of restraint: 


Category 

TvpeNe-monm restraint UmH 

Levels not in a group 
200 .. 

618,088 kilograms. 

218 .. 

10.251,044 square meters. 

219 ... 

2,146.517 square meters. 

226 .... 

9.746.751 square meters. 

237 . 

1.660.392 dozen. 

239 .. . 

2.578.138 kilograms. 

300/301 ... 

3.592.367 kSograms. 

313 .. 

39.772,262 square meters. 

314 ... 

43.935.222 square meters. 

315_ 

165.204.414 square meters. 

317/326 .... 

18.610,046 square rr> 0 ler 8 

331 .. . 

of «44ch rxX more than 
3.560.468 square meters 
Shan be In Category 326. 
4.719,281 dozen pairs. 

333 _ 

65,511 dozea 

334 .... 

287.945 dozen. 

335 ... 

380,463 dozen. 

336 - 

150,706 dozen. 

338/339 ... 

2.278.844 dozen of which 

340 ... 

nof more than 1.729.891 
dozen Shan be in knM 
shirts other than T-shirts 
and tank tops in Cat- 
egorlet 338-S/339-S*. 

780.865 dozen of which not 

341 . 

more than 402,228 dozen 
Shan be in shirts made 
from labrte wtm two or 
more colors In the warp 
an<:^or the Wlir>g. exclud¬ 
ing napped shirts in Cat¬ 
egory 340-Z*. 

62<153 dozen of which r>ot 

342 ___ 

more than 385,749 dozen 
Shan be In biouses made 
from fabric with two or 
more colors in the warp 
and/or the filling in Cat¬ 
egory 341-y». 

251,173 dozen. 

345 ... 

127.749 dozen. 

347/348 _ 

2.325,301 dozen 

350 . 

145,496 dozen. 

351 . 

458,732 dozen. 

352 __ 

1,732,092 dozen. 

359-C^_ 

512,443 kHograms. 

359-V*_ 

775391 kflograms. 

360 ___ 

6.764.306 numbers of 

361 ___ 

which not more than 
4.613.910 numbers shaN 
be In Category 360-P*. 
3319.599 numbers. 

363 ... .. 

29.096.315 numbers. 

36»-0'... 

4.306.902 kilograms. 

369-H*_ 

4,404.006 kiograms. 

369-*.* __ 

2.894358 kilograms. 

aes-s**_ 

607,725 kilograms. 


Category 

Twirehe-month restraint limit 

410 __ _ 

1,920,130 square meters of 
which not more than 
1,539,191 square meters 
shal be Category 410- 
A*' and not more than 
1,539,191 square meters 
Shan be In Category 410- 

433 . 

22.506 dozen. 

434 ..... 

12,875 dozen. 

435 .. 

22,946 dozen. 

436 . 

14,714 dozea 

430 . 

25.749 dozea 

440 ... 

36.786 dozen of v4iich not 
more than 21,020 dozen 
Shan be In men's shirts In 
Category 440-M 

442 . 

40.990 dozea 

443 .. 

132,427 numbers. 

444 . 

196.874 numbers. 

445/446 .. 

283,772 dozen. 

447 ..... 

76,530 dozea 

448 ___ 

21.513 dozea 

607 _ 

2,892.108 kilograms. 

811 __ 

4.943,434 square meters. 

613__ 

6,785.106 square meters. 

614_ 

10,351,755 square meters. 

615 .. ..... 

21,914.861 square meters. 

617_ 

15.057,099 square meters 

631 ...... 

1,127,344 dozen pairs. 

633 . 

51.419 dozea 

634 .... 

559.400 dozen. 

635 ... 

567.404 dozen. 

636 ... 

515.393 dozen. 

638/639 .... 

2.318,570 dozen. 

640 .... 

1,423,598 dozen. 

641 ... 

1,201,136 dozen 

642 __ 

294.167 dozen. 

645/646 _ 

816,877 dozen. 

647 __ 

1,479,777 dozen 

648 __ 

1.057.291 dozen. 

649 ___ 

826.106 dozen. 

650 __ 

103.859 dozen. 

651 __ 

707.831 dozen of which not 
more than 124,619 dozen 
shaN be In Category 651- 

652 ___ 

2,368,823 dozea 

659-C’‘ .... 

374,733 kSograms. 

659-H’* .. 

2.566,655 kHogrems. 

659-S*^ ... 

552,329 kilograms. 

e69-P’*_ 

1.802.816 kSograms. 

670-L’*_ 

14.346.476 kHograms. 

831 __ 

464.512 dozen pairs. 

833 _ 

24,565 dozea 

835 _ 

112,792 dozen. 

840 ... 

451.786 dozen. 

842 .... 

245.851 dozen. 

845 __ 

2.410,931 dozen. 

846 .. 

162.299 dozea 

847 . 

1.196.524 dozen. 

863-S*®.. 

Group N 

8.448.292 numbers. 

330, 332. 349. 353. 

125,144,279 square meter i 

354. 359-0»^, 

431, 432. 439. 

459. 630. 632. 

643. 644. 653. 

654 arxJ 659-0» 
as a group. 

Sublevel In Group li 

equivalent. 

643_ 

Group III 

4704»46 numbers. 

201, 220. 222-225, 

337.572,860 square meters 

227. 229. 362. 
369-0».400. 

414. 464-^9. 

600. 603.604- 
606. 618- 
622.624-629. 
665,666.669- 
0** and 670- 
0^. as a group. 

equivalers. 
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Category 

Tvrehre-mCfnth restraint llmll 

Group IV 


832. 834. 836. 836. 

26.854.249 square meters 

839. 843. 844. 
8S0-aS2. 858 and 
859. as a group. 

eguKraient 

Sublevel in Group TV 


836 .... 

251.304 dozen. 


* C«Mi 90 rtM 338-S330~S: sN HTS nomo^rs •K 0 «pi 
6100.10.0012. 6100.10.0014. 6100.10.0016. 610010 0023. 
6100.10004a 6100.100045. 610010.0060 and 

6100 10 0065. 

^Cciagory 340-Z: only HTS numbar* 620520.2015, 

620020 2020. tt»5.20i»050 arxl 6205^.2000 
^C«»gcKy 341-Y; only MTS nombar* 6204 22.3060. 

6206.303010 and 6206 30 3030 
^ Category 360-C: only HTS oumbars 6103 42 2025. 

6103 40 3034. 6104 62 1020. 6104 68 3010. 6114.20.0046. 

6114 20 0052. 6203.42.2010. 6203 42 2090. 6204.62^10. 
6211 32.00ia 6211.32.0025 and 6211.42.0010. 

^Catagory 358-V: only MTS nombars 6103.19 2030. 

6103.194030. 6104 12 0040. 6104 19.2040. 6110 201022, 
6110.20.1024. 6110.20.203a 6110.20.2035, 6110.90 0044. j 
61ia90.004a 6201 92.2010. 6202 82.2020. 620310 1030.! 

6203.10 403a 6204 120040. 6204 183040. 6211.320070 1 
and 6211.42 0070 I 

^Catagory BSO-P* only MTS numbar* 6302 21.1010. 

6302 21.1020. 6302 21.2010. 6302212020. 6302 31 IQIO. 
6302 31 1020. 6302 31 2010 and 6302.312020 

^Caiagory 369-0: only MTS numbers 630260 0010. 

6302 91 0005 WM) 6302.81.0045 ! 

*Caiag(Ky 369-H: only MTS numbers 4202 22 4020. 

420222.4500 and 4202.22 8030. 

*Caiagory 369-L: only MTS numbers 4202.12.400C 

4202.128020. 4202.12.6060. 4202 92 1500. 4202 92 3015 
and 4202.92 6000 

•^Category 368-$: only MTS number 6307.10 2005 

"Category 410-A only MTS numbers 5111.11.3000. 
5111 11.7030. 5111.11.7060. 5111.192000, 5111.19 6020. 
5111.18.6040. 5111 19 6060. 5111.19 6060, 5111209000. 
5111 309000. 5111903000. 5111.90.9000. 5212.11 1010. 
5212 12 1010. 5212.13.1010. 5212 14.1010. 5212 15.1010. 
5212 21 1010. 5212.221010. 5212231010. 521224.1010. 
5212.25.1010. 5311.002000. 5407.91.0510. 5407.92 0510. 
540793 0510. 5407.94 0610. 5406 310510, 5406 32 0510. 
5408 33051a 5408 34.0510. 5515 13.0610. 5515 22.051a 
5515.92.0510. 5516.31.0510. 5516 320610, 5516 330510. 
5516 34 0510 and 6301.20 0020 
’^Category 410-6 only MTS numbers 5007 10.6030. 
5007 906030. 5112.112030. 511211.2060. 5112 19 9010. 
5112.19 9020. 5112.19 9030. 5112 19 0040. 5112 10 0050. 
5112.199060. 5112 20 3000. 5112.X.300a 5112.90 3000. 
5112.90 90ia 5112.9a0000. 5212 11 1020, 5212.12 1020. 
5212.1X1020. 5212 14 1020. 5212 15 1020. 5212.21.1020, 
52l2itX1020. 5212 23.1020. 5212 24.1020. 5212 25.1020. 
S300il2000. 5309 29.2000. 5407 91 0520. 5407 92.0520. 
5407 93.0$2a 5407 94 0520. 5406 31.0520. 5406 32.0520. 
5406 330520. 540634 0520. 6515.13 0520. 5515.22.0520. 
5515 92 0520. 5516 310520. 5516 32 0520. 5516 33.0520 
and 5516 34 0520 

'^Category 440-44; only MTS numbers 6203 210030. 
6203 23003a 6205 10 1000. 620510.2010. 6206 102020. 
6205 301510. 6205.30 1520. 6205 90 2020. 6295 90 4020 
and 6211.31 0030. 

’^Category 651-6: oniy MTS numbers 610722 0015 anu 
6106.320015. 

'^Category 650-C. only HTS numbers 6103.23.0065. 
6103432020. 6103 432025. 6103.49 2000. 6103.49.3036. 

6104 63 1020. 6104 63.1030. 6104.691000. 6104 69.3014. 

6114 30 3044. 6114 303054. 6203.432010. 6203 43 2090 
O203 49 1010. 6203.48 1090. 6204 63 1510. 6204 69 1010 
621910 4015. 6211-330010. 6211 330017 end 

6211430010. 

'^Category ^8-M. only NTS numbers 650200.003C. 
6504.00 9015. 6S04 00.9060. 6605 90.5090. 6505 90 6090. 
6506 90 7090 arvi 6505 90 6090 
"Caiegory 658-S: only HTS numbers 6112.31.0010. 
6112.31.0029 6112 41.0010. 6112 41.0020, 6112.41.0030. 
6112 410040. 6211.11.1010. 6211 11.1029 6211.121010 
and 6211.1X1020. 

'•Category 668-P only MTS numbers 6306.310010. 
630521 0020 and 6305 39 0000 
'•Category 670-L only HTS numbers 4202.12 8030. 
4202 12.6070. 4202 92 3020. 4202 02.3030 and 

4202 92 9020 

^Category 863-$: only HTS nombar 6307 10 2015 


•'Caiagory 359-0: al HTS numbers eKoepl 

610X42.2025. 6103 40 3034. 8104.62.1020. 6104.89.3019 
6114X00049 6114 20 0062. 620X42.2010. 6203 42 2090. 
6204 62 2019 6211.32 0010. 6211.32.0025. 6211.420010 
(Cetegory 359-0); 6103.19X030. 6103.19 4030. 

6104.12.0049 6104 192040. 6110X0.1022, 6110X0 1024. 
6110X0 2030. 6110202035. 0110 90.0044, 6110 900046. 
6201.92 2010. 62029X2020. 6203 19.1030. 6203 19 4030. 
6204 1X0040. 6204.19.3040. 6211.32.0070 end 

6211.4X0070 (Category 359-V). 

"Caiegory 658-0. al MTS numbers ejccecx 

6103.23 00». 6103.43 2020. 6103.43X025. 6103 48X000. 

6103 49 3038. 6104.63.1020. 6104.8X1030. 6104 69.1000. 

6104 69 3014. 6114 X 3044. 6114.X.30S4. 6203 43 2010. 

6203 43 2000. 620X491010. 6203.49 1080, 6204.63 1519 

6204 691010. 6210 10.4015. 6211.33.0010. 6211.33.0017. 

6211.4X0010 (Cetegory 6S8-C). 6602.000030. 

6504 00.0015. 6504.00 9060. 6506.90.5090. 6505.90 6090. 
6505.90.7080. 650580.6090 (Category 658-M); 

611X31.0010. 6112.310020. 611X41.0010. 611X41.0020. 
6112.41,0030. 611X41.0040. 6211.11 1010. 6211.11 1020. 
6211.1X1010 and 6211.12.1020 (Category 669-$} 

^’Cetegory 360-0: ell MTS numbers except 

6302 60 0010. 6302 91.0005. 6302 91 0045 (C^ategory 360- 
O); 4202 224020. 4202 22 4500. 4202 22 8030 (Category 
369-H). 4202.1X4000, 4202 128020. 4202.126060. 

4202 92 1500. 4202.92.X15. 4X02.92 6000 (Category X9- 
U: end 6X7 10X006 (CetegcKy 368-$) 

** Cetegory 604-0: ai MTS numbers except 5500 32.0000 
(Cetegory 604-A) 

^•Cetegory 668-0 eU HTS numbers except 

6305 31.X10. 6305 31 0020 and 6305 X 0000 (C:etegory 
668-P) 

••Category 670-0 only MTS numbers 4202 22 40X 
4202 22.8050 and 42Q2.X 95X 
Imports charged to these category limits for 
the period january 1,1992 through December 
Jl. 1992 shall be charged against those levels 
of restraint to the extent of any unfilled 
balances. In the event the limits established 
for that period have been exhausted by 
previous entries, such goods shall be subject 
to the levels set forth in this directive. 

The limits set forth above are subject to 
adjustment in the future pursuant to the 
provisions of the current bilateral agreement 
between the Governments of the United 
States and the People’s Republic of China. 

Merchandise exported during the twelve- 
month period beginning on January 1.1992 
and extending through December 31»1992 in 
Categories 314 and 617, shall be permitted 
entry into the United States for consumption. 
CT withdrawn from warehouse for 
consumption, in each of the following one- 
month periods during 1993 in the amounts 
listed below: 


Category and period 

Amount to be entered 

3'j4.. 


January 1-31 . 

14.645.074 square me¬ 
ters. 

February 1-28. 

14.645.074 square me¬ 
ters 

Marcti 1-31 . 

14,645.074 square me¬ 
ters. 

ei7... 


January 1-31 . 

5.019.033 square meters 

February 1-28 .. 

5.019.033 square meters 

March 1-31 .. 

5.019.033 square meters 


Merchandise entered in 1993 in Categories 
.114 and 617, which are exported during the 
twelve-month period beginning on January 1. 
1992 and extending through December 31. 
1992. plus goods exported during the twelve- 
month period beginning on January 1.1993 
and extending through December 31.1993. 
together shall not exceed the 1993 limits 
established for such goods in this directive. 

In canning out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 


to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C 553(a)(1). 

Sincerely. 

Auggie D. Tantillo. 

Chairman, Committee for the Implementation 
of Textile Agreements. 

(FR Doc. 92-31606 Filed 12-29-92; 8 45 ami 

eiLUNQ CODE XIO-OR-f 


Announcement of an Import Restraint 
Limit and Guaranteed Access Level for 
Certain Cotton Textile Products 
Produced or Manufactured in 
Guatemala 

December 23.1992. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs establishing 
an import limit and guaranteed access 
level for the new agreement year. 

EFFECTIVE DATE: January 1. 1993. 

FOR FURTHER INFORMATION CONTACT: 
Nicole Bivens Collinson, International 
Trade Specialist. Office of Textiles and 
Apparel. U.S. Department of Commerce. 
(202) 482-4212. For information on the 
quota status of these limits, refer to the . 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-5850. For information on 
embargoes and quota re-openings, call 
(202) 482-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3.1972. as amended; section 204 of the 
Agricultural Att of 1956. as amended (7 
U.S.C. 1854). 

In a Memorandum of Understanding 
(MOU) dated December 14. 1992, the 
Governments of the United States and 
Guatemala agreed to extend their MOU 
dated November 9, 1989 to establish 
limits and guaranteed access levels for 
cotton textile products in Categories 
347/348 for two consecutive one-year 
periods beginning on January 1.1993 
and extending through December 31. 
1994. 

In the letter published below, the 
Chairman of CTTA directs the 
Commissioner of Customs to establish 
the limit and guaranteed access level for 
Categories 347/348 for the period 
January 1.1993 through December 31. 
1993. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
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Categories with the Harmonized Tariff 
Sch^ule of the United States (see 
Federal Register notice 57 FR 54976, 
published on November 23,1992). Also 
see 57 FR 59334, published on 
December 15,1992. 

Requirements for participation in the 
Special Access Program are available in 
Federal Register notice 51 FR 21208, 
published on June 11,1986; 52 FR 
26057, published on July 10,1987; 54 
FR 50425, published on December 6. 
1989; and 55 FR 3079, published on 
January 30,1990. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the MOUs, but are 
designed to assist only in the 
implementation of certain of their 
provisions. 

Attggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements, 

Committee for the ImplmnentmtioD of Textile 

Agreeraente 

December 23,1992. 

Commissioner of Customs. 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner This directive 
amends, but does not cancel, the directive 
issued to you on December 9.1992, by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool and 
man-made fibor textile products, produced or 
manufactured in Guatemala and exported 
during the twelve-month period be^nning on 
January 1.1993 and extending through 
December 31,1993. 

Effective on January 1,1993, pursuant to 
Memoranda of Understanding (MOUs) dated 
November 9,1989 and Decemt^r 14,1992 
between the Governments of the United 
States and Guatemala, you are directed to 
amend the directive dated December 9,1992, 
to Include a limit for cotton textile products 
in Categories 347/348 at a level of 1.113,000 
dozen. 

Imports charged to the category limit for 
Categories 347/348 for the period January 1, 
1992 through December 31,1992 shall be 
charged against that level of restraint to the 
extent of any unfilled balance. In the event 
the limit established for that period has been 
exhausted by previous entries, such goods 
shall be subject to the level set forth in this 
directive. 

The limit sot forth above Is tubjecl to 
adjustment in the future pursuant to the 
provisions of the MOUs dated November 9, 
1989 and December 14,1992 between the 
Coverrunents of the United States and 
Guatemala. 

Additionally, pursuant to the MOUs dated 
November 9,1989 and December 14,1992; 
and the terms of the Special Access Program, 
as set forth in 51 FR 21208 (June 11,1986), 

52 FR 26057 (July 10.1987) and 54 FR 50425 
(December 6,1989), effective on January 1, 
1993, a guaranteed access level of 1,000,000 


dozen is being established for properly 
certified textile products assemble in 
Guatemala from fabric formed and cut in the 
United States in Categories 347/348 which 
are re-exported to the United States from 
Guatemala during the period January 1.1993 
through December 31,1993. 

Any shipment for entry under the Special 
Access Program which is not accompanied 
by a valid and correct certification and 
Export Declaration in accordance with the 
provisions of the certification requirements 
established in the directive of January 24, 
1990 shall be denied entry unless the 
Government of Guatemala authorizes the 
entry and any charges to the appropriate 
specific limit Any shipment which is 
declared for entry under the Special Access 
Program but found not to qualify shall be 
denied entry Into the United States. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C 553(a)(1). 

Sincerely, 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

IFR Doc. 92-31607 Piled 12-29-92; 6:45 am] 
BfLUNO cooe 36 ia-on-s 


Amendment of Import Limits for 
Certain Cotton, Wool, Man-Made Fiber, 
SUk Blend and Other Vegetable Fiber 
Textiles and Textile Products 
Produced or Manufactured in Macau 

December 23, 1992. 

AGENCY: Ommittee for the 
Implementation of Textile Agreements 
(OTA). 

ACTION: Issuing a directive to the 
Commissioner of Chistoms amending 
limits. 


EFFECTIVE DATE: January 5.1993. 

FOR FURTHER INFORMATION CONTACT: 
Anne Novak, International Trade 
Specialist. Office of Textiles and 
Apparel, U.S. Department of Commerce. 
(202) 482-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-6709. For information on 
embargoes and quota re-openings, call 
(202) 482-3715, 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Odor 11651 of March 
3.1972, as amended: section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C 1854). 

In a Memorandum of Understanding 
(MOU) dated December 18.1992, the 
Governments of the United States and 
Macau agreed to amend the 1993 limits 
for certain cotton, wool, man-made 
fiber, silk blend and other vegetable 


fiber textile products, produced or 
manufacture in Macau. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 57 FR 54976, 
published on November 23.1992). Also 
see 57 FR 49074, published on Ortober 
29. 1992. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the MOU, but are 
designed to assist only in the 
implementation of certain of its 
provisions. 

Auggi« D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

committee for the Implementation of Textile 

Agreements 

December 23,1992. 

Commissioner of Customs. 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on October 23,1992, by the 
Chairman, (Ommittee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile products, 
produced or manufactured in Macau and 
exported during the twelve-month period 
beginning on January 1,1993 and extending 
through December 31,1993. 

Effective on January 5,1993, pursuant to a 
Memorandum of Understanding dated 
December 18.1992, between the 
Cfovemments of the United States and 
Macau, you are directed to amend the 
directive dated October 23,1992, to increase 
the limits for the following categories: 


Calegoiy 

Adjusted twetve-moniti 
Urns' 

Aggregate 

200-239, 300-369, 

94,317,170 square molefS 

400-469. 600-670 

eqult^ni. 

and 800-699. as a 
group. 

Group 1 

200-239, 300-369. 

90,701,418 square meters 

600-670 and 800- 

equtvaierX. 

699. as a group. 
Sublevel m Group 1 
645/846 . 

102,000 dozen. 


*The Irnii* htv* nd been lo tccoud lor any 

import* a^x>rtad allar Oaoambar 31. 1992. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C 553(a)(1). 
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Sincerely, 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

(FR Doc, 92-31698 Filed 12-29-92; 8:45 am| 
BiLUNG CODE 361(W>»-F 


Establishment of Sublimits for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured In 
Taiwan 

December 23.1992. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(GITA). 

ACTYON: Issuing a directive to the 
Commissioner of Customs establishing 
sublimits for the new agreement year. 

EFFECTIVE DATE: january 1, 1993. 

FOR FURTHER INFORMATION CONTACT: 
Jennifer Aldrich, International Trade 
Specialist, Office of Textiles and 
Apparel. U.S. Department of Commerce, 
(202) 482-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-6719. For information on 
embargoes and quota re-openings, call 
(202) 482-3715, 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3. 1972. as axneoded; section 204 of the 
Agricultural Act of 1956. as amended (7 
U.S.C. 1854). 

A Memorandum of Understanding 
(MOU) dated December 18,1992 
between the Coordination Council for 
North American Affairs (CCNAA) and 
the American Institute in Taiwan (ATT) 
establishes sublimits for Categories 347- 
VV/348-W and 647-W/648-W for the 
period beginning January 1,1993 and 
extending through December 31.1993. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 57 FR 54976. 
published on November 23,1992). Also 
see 57 FR 53885, published on 
November 13. 1992. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement ell 
of the provisions of the bilateral 
agreement and the MOU, but are 
designed to assist only in the 


Implementation of certain of their 
provisions. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 

Agreements 

December 23.1992. 

Commissioner of Customs. 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on November 6,1992, by the 
Chainnan. Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile products, 
pr^uced or manufactured in Taiwan and 
exported during the twelve-month period 
beginning on January 1.1993 and extending 
through December 31.1993. 

Effective on January 1,1993, pursuant to 
the Memorandum of Understanding (MOU) 
dated December 18,1992, you are directed to 
amend the November 6,1992 directive to 
include sublimits 347-W/348-W and 647- 
W/648-W. as follows: 


Category 


Tvifetve-montt) restraint Hmit 


Sublevels In Group II 
347/348 .. 


647/648 .... 


1.072,919 dozen of which 
rx)! nx)re than 1.072.919 
dozen shaii be in Cat¬ 
egories 347-W/348-W'. 

5.248.544 dozen of which 
not more than 5.248.544 


dozen shall be in Cat¬ 
egories 647-W/648-W2. 


'CateocKV 347-W; only t 
203.19 ^. 6203,22 30:». 


6203.19 4020. 6203.22 3020, 620322.3030. 6203 42.4005, 
6203.42,4010. 620342.4015, 6203 42.4025. 6203 42 4035, 

6203 42.4045. 6203 42 4050 6203.42.4060, 6203.49.3020, 

6210.402035. 6211.20.1520. 6211.20.3010 and 

6211.32.0040. Csteoory 345-W: orW HTS numben 

6204 12.0030. 6204 19.3030. 6204 22.3040. 6204.22.3060. 
6204.29.4034. 6204.62.3000. 6204 62.4006. 6204.62.4010. 
6204.62.4020, 6204 62 4030. 6204 62.4040. 6204 62.4060, 
6204 62.4066. 6204.62.4065, 6204.69.3010, 6204 69 9010, 
621050Z035. 6211,20 1550. 6211,20.6010, 621142 0030 
and 6217.90 0060. 

^Category 647-W; only HTS numbars 6203.23.0060, 
620323.00m, 6203.29.2030. 620329.2035, 6203.432600, 
6203.43 3500, 6203.43.4010. 6203.43.4020. 6203.43.4030. 
CE203.43 4040. 6203.48.1500. 6203.492010. 6203.492030. 

6203 49.2040. 6203.492060, 6203.49.3030, 6210.40.1035. 
6211.20.1525. 6211.202030 and 6211.33.0030: Catagory 
640-W. only HTS numbari 6204 23.0040. 6204.23.00^. 
6204.29.2020. 6204292025. 620429.4038. 6204.63.2000. 

6204 63 3000, 6204.63.3610, 6204 63 3630. 6204 63 3632, 

620463.3640. 6204682510, 6204.692530. 6204.69.2640. 
6204.69.2560 6204.69 3030. 6204 69 9030. 6210.50.1035, 
621120.1556, 6211.20.6030. 6211 43.0040 mn6 

6217 90.0060. 

Imports charged to these category limits for 
the period January 1.1992 through December 
31.1992 shall be charged against those levels 
of restraint to the extent of any unfilled 
balances. In the event the limits established 
for that period have been exhausted by 
previous entries, such goods shall be subject 
to the levels set forth in this directive. 

The limits set forth above are subject to 
adjustment in the future pursuant to the 
provisions of the Bilateral Textile Agreement, 
effected by exchange of notes dated August 
21.1990 and September 28.1990. as 
amended, and the MOU dated December 18. 
1992. 

The Committee for the Implementation of 
Textile Agreements has determined that 


these actions fall within the foreign affairs 
exception of the rulemaking provisions of S 
U.S.C 553(a)(1). 

Sincerely, 

Auggie D. Tantillo. 

Chairman, Committee for the Implementation 
of Textile Agreements. 

(FR Doc. 92-31605 Filed 12-29-92; 8:45 am| 
BILUHG CODE 361(M>A-F 


DEPARTMENT OF DEFENSE 
Air Force 

Record of Decision for the Basing of 
the B-2 Bomber, T-38 and A/OA-10 at 
Whiteman Air Force Base, MO 

On December 7.1992 the Air Force 
signed the Record of Decision (ROD) for 
the Supplement to the Environmental 
Impact Statement (EIS) for the Basing of 
the B-2 Bomber at Whiteman Air Force 
Base (AFB), Missouri. 

The United States Air Force has 
decided to continue with the basing of 
the B-2 bomber and proceed with the 
realignment of the A/OA-10 to 
Whiteman AFB. This action consists of 
three component actions with three 
types of aircraft; the B-2 Advanced 
Technology Bomber, the A/OA-10 
Thundertelt. and the T-38 Talon jet 
trainer. Two of these components, the 
B-2 and the T-38 are interrelated 
actions and the A/OA-10 is dictated 
pursuant to the Defense Base Closure 
and Realignment Act of 1990 (Public 
Law 101-510). 

The basing action principally involves 
the beddown of aircraft, the transfer of 
assets and personnel, and the continued 
construction of facilities on Whiteman 
AFB to accommodate the overall action. 
The transfer of the T-38s to Whiteman 
AFB from other installations hosting a 
training mission is programmed for 
fiscal year (FY) 1993, prior to the arrival 
of the B-2. The arrival of the B-2 
aircraft could begin during calendar 
year 1993 and continue through 1999. 
The A/OA-10 vsrili be transferred from 
Richard-Gebaur Air Reserve Base, 
beginning in the forth quarter of FY 
1994. 

The implementation of the basing 
action and associated mitigation 
measures will proceed with minimal 
adverse impact to the environment. This 
action conforms with applicable 
Federal, State and local statutes and 
regulations, and all reasonable and 
practicable efforts have been 
incorporated to minimize harm to the 
local public and environment. 

Any Questions regarding this matter 
should oe directed to HQ Air Combat 
Command/CEVA. 129 Andrews St Ste 
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346. Langley AFB, VA 23665-2769, 
Attn: Capt Doug Hulings, (804) 764- 
3056. 

P«t*y F. Conner. 

Air Force Federal Begister Liaison Officer. 

IFR Doc. 92-31674 Filed 12-29-92; 8:45 am) 
BILUNG COOC MIO-OI-M 


Department of the Army 

Environmental Impact Statement (EIS) 
for the Reuse and Disposal of Army 
Materials Technology Laboiatory, 
Watertown, MA 

AGENCY: United States Army, 
Department of Defense. 

ACTION: Notice of intent. 


SUMMARY: This Notice of Intent 
announces the preparation of a Draft 
Environmental Impact Statement (DEIS) 
for disposal and reuse of the entire 
property and/or parcels of the Army 
Materials Technology Laboratory 
(AMTL), Watertown, MA. In accordance 
with the Defense Base Closure and 
Realignment Act of 1988, Public Law 
100-526, AMTL is scheduled for closure 
in September 1995. As required by the 
National Environmental Policy Act of 
1969 (NEPA), the Army will assess the 
environmental and socio-economic 
impacts of disposal and reuse of AMTL, 
by using the *‘no action'* alternative as 
a baseline. Additional alternatives 
include public use, industrial and 
commercial use and open space or 
recreation use. These ^tematives and 
others will be further defined in 
coordination with the local community 
and Office of the Economic Adjustment. 

SCOPING: The public is invited to 
participate in the scoping meeting, 
review of the DEIS and a public meeting 
after the DEIS is published. The scoping 
meeting is scheduled for early February, 
The speciftc date, location and time will 
be published in the local newspapers 15 
days prior. 

SUPPLEMENTARY INFORMATION: For further 
information, please contact Mr. Robert 
Jameson, HQ US Army Materiel 
Command, ATTN: AMCSO, 5001 
Eisenhower Avenue, Alexandria, VA 
22333M)001 or Mr. David Rosa, (703) 
671-7900. 

Dated: December 21,1991. 

Lewis D. Walker, 

Deputy Assistant Secretary of the Army 
(Environmental, Safety & Occupation Health), 
OASA (IL&E). 

IFR Doc. 92-31692 Filed 12-29-92; 8:45 ami 
BILUNO CODE nO-OS-M 


Environmental Impact Statement (EIS) 
for the Reuse and Disposal of the 
Harry Diamond Laboratory Facility, 
Woodbfidge, VA 

AGENCY: United States Army, 
Department of Defense. 

ACTION: Notice of intent. 

SUMMARY: The action to be evaluated by 
this EIS is the disposal and reuse of the 
Harry Diamond Laboratory Facility, 
Woodbridge, Virginia, in accordance 
with the Defense Base Closure and 
Realignment Act of 1990, Public Law 
101-510. The EIS will evaluate 
alternative methods of implementing 
the Commission's decision, including 
alternative reuses of the disposed 
property. Potential reuse alternatives 
will be explored as further information 
about the Laboratory facility is 
developed. Development of the 
potential alternative reuses of the 
disposed property will be made in 
conjunction with the local community, 
the Office of Economic Adjustment, and 
the Army. As required by the National 
Environmental Policy Act of 1969 
(NEPA), the Army will also analyze the 
**no action** alternative as a baseline for 
gauging the impacts of the disposal and 
reuse. 

SCOPING: The public will be invited to 
participate in the scoping meeting, the 
review of the draft Environmental 
Impact Statement and a public meeting 
that will be held after the draft EIS is 
made available. The location and time 
of the scoping meeting, to be scheduled 
during the month of February 1993, will 
be announced in the local news media. 
Release of the draft EIS for public 
comment and the public meeting will 
also be announcec in the local news 
media as the dates are established. 

SUPPLEMENTARY INFORMATION: For further 
information, please contact Mr. Bill 
Tagalicod, U.S. Army Corps of 
Engineers. Baltimore District, at (410) 
962-4939. 

Dated: December 21,1992. 

Lewis D. Walker, 

Deputy Assistant Secretary of the Army 
(Environment, Safety & Occupational Health), 
OASA (I, L^E). 

IFR Doc. 92-31691 Filed 12-29-92; 8:45 am) 
aiUJNO CODE STio-es-M 


Environmental Impact Statement (EIS) 
for the Reuse and Disposal of 
Jefferson Proving Ground, Madison, IN 

AGENCY: United States Army, 
Department of Defense. 

ACTION: Notice of intent. 


SUMMARY: This Notice of Intent 
announces the preparation of a Draft 
Environmental Impact Statement (DEIS) 
for disposal and reuse of the entire 
property and/or parcels of the Jefferson 
Proving Ground (JPG), Madison, 
Indiana. In accordance with the Defensf^ 
Base Closure and Realignment Act of 
1988, Public Law 100-526. JPG is 
scheduled for closure in September 
1995. As required by the National 
Environmental Policy Act of 1969 
(NEPA), the Army will assess the 
environmental and socio-economic 
impacts of disposal and reuse of JPG, by 
using the "no action** alternative as a 
baseline. Additional alternatives 
include resort or leisure fadlity (north 
of impact area), unexploded ordnance 
research and development center, light 
industry (south of fi^g line), and third 
party testing. These alternatives and 
others will be further defined in 
coordination with the local community 
and the Office of Economic Adjustment. 
SCOPING: The public is invited to 
participate in the scoping meeting, 
review of the DEIS and a public meeting 
after the DEIS is published. The scoping 
meeting is scheduled for early February. 
The specific date, location and time will 
be published in the local newspapers 15 
days prior. 

SUPPLEMENTARY INFORMATION: For further 
information, please contact Mr. Robert 
Jameson, HQ US Army Materiel 
Command, ATTN: AMCSO, 5001 
Eisenhower Avenue, Alexandria, VA 
22333-0001 or Mr. David Rosa. (703) 
671-7900. 

Dated: December 21,1992. 

Lewis D. Walker, 

Deputy Assistant Secretary of the Army 
(Environmental, Safety & Occupational 
Health), OASA (IL&E). 

IFR Doc. 92-31693 Filed 12-29-92; 8:45 ami 

BfLUNQ CODE 9710-06-41 


Environmental Impact Statement (EIS) 
for the Reuse and Disposal of 
Sacramento Army Depot 

AGENCY: United States Army, 
Department of Defense. 

ACTION: Notice of intent. 

SUMMARY: The action to be evaluated by 
this EIS is the disposal and reuse of 
Sacramento Army Depot, California, in 
accordance with the Defense Base 
Closure and Realignment Act of 1990, 
Public Law 101-510. The EIS will 
evaluate alternative methods of 
implementing the Commission's 
decision, including alternative reuses of 
the disposed property. Potential reuse 
alternatives will be explored as further 
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information about Sacramento Army 
'Depot's environmental status is 
developed. Development of the 
potential alternative reuses of the 
disposed property will be made in 
conjunction with the local community, 
the Office of Economic Adjustment, and 
the Army. As required by the National 
Environmental Policy Act of 1969 
(NEPA). the Army will also analyze the 
**no action" alternative as a baseline for ' 
gauging the impacts of the disposal and 
reuse. 

SCOPING: The public will be invited to 
participate in the scoping meeting, the 
review of the draft Environmental 
Impact Statement and a public meeting 
that will be held after the draft EIS is 
made available. The location and time 
of the scoping meeting, to be scheduled 
during the month of January, 1993. will 
be announced in the local news media. 
Release of the draft EIS for public 
comment and the public meeting will 
also be announced in the Lcx:al news 
media as the dates are established. 
SUPPLEMENTAnY INFORMATION: For further 
information, please contact Mr. Wandell 
Carlton, Sacramento District, Corps of 
Engineers. (916) 557-7424. 

Dated: December 21,1992. 

Lewis D. Walker, 

Deputy Assistant Secretary of the Army 
(Environment, Safety 6r Occupational Health), 
OASA (IL^E), 

|FR Doc. 92-31694 Filed 12-29-92; 8:45 am| 
BILUNO CODE SnO-OS-M 


Supplemental Notice of Intent To 
Prepare a Draft Supplemental 
Environmental Impact Statement and 
Environmental Impact Report (DSEIS/ 
EIR) for Oakland Harbor. Deep Draft 
Navigation Improvements, Alameda 
County, Cafifomla 

AGENCY: U.S. Army Corps of Engineers, 
San Francisco District, DOD. 

ACTION: Supplemental notice of intent 

SUMMARY: Proposed Action. The Corps 
of Engineers. San Francisco District, has 
been authorized by the Water Resources 
Development Act of 1986 (WRDA 1986), 
99th Congress, 2nd Session, Public Law 
99-662. to improve the navigation 
channels at Oakland Harbor in San 
Francisco Bay. The Port of Oakland is 
the non-Federal (i.e., local) sponsor of 
the Federal project and will participate 
in the project cost in accordance with 
WRDA 1986. The environmental 
impacts of these improvements have 
been previously ev^uated in Final 
Environmental Impact Statements filed 
wnth the Environmental Protection 
Agency (EPA) in 1981 and 1985 and in 


a Supplemental Environmental Impact 
Statement filed with EPA in 1988. The 
Corps of Engineers, as the lead agency 
under the National Environment^ 

Policy Act (NEPA), and the Port of 
Oakland, as the lead agency under the 
California Environmental ^alitv Act 
(CEQA), will prepare a joint Draft 
Supplemental Environmental Impact 
Statement/Environmental Impact Report 
for the entire project. The subject 
Supplemental Environmental Impact 
Statement/Environmental Impact Report 
will address changes in the authorize 
project related to dredged material 
disposal and update information from 
previous environmental documents 
since 1988. 

An earlier NOI for the project was 
published in the June 27,1991 Federal 
Register, and two scoping meetings, to 
receive agency and public comments on 
the project, were conducted in August 
1991. This Supplemental NOI has been 
prepared to provide agencies and the 
public an opportunity to comment on 
two dredged material disposal 
alternatives which have been 
formulated since the June 1991 NOI. 

FOR FURTHER INFORMATION COKTACr. For 
further information contact Mr. Roger 
Goldem, USAED. San Francisco, 211 
Main Street, San Francisco. CA 94105- 
1905, telephone (415) 744-3344. 
SUPPLEMENTARY INFORMATION: 
Construction of the authorized project 
for Oakland Harbor will generate an 
estimated 6.5 million cubic yards of 
dredged material. Disposal of this 
dredged material has been the subject of 
controversy in the San Francisco Bay 
Area. As originally authorized, disposal 
of the dredged material was to be at a 
contemporary aquatic site identified by 
the U.S. Environmental Protection 
Agency as "SF-11", near Alcatraz 
Island in Central San Francisco Bay. 

Due to the mounding of dredged 
material, initially discovered in 1982, 
historically disposed at the Alcatraz Site 
and increased public concern about the 
impact of large scale dredged material 
disposal events on the resources of San 
Francisco Bay. ocean disposal of 
Oakland Harbor dredged material was 
proposed in 1988. A Supplemental EIS 
was prepared to evaluate the impacts of 
direct ocean disposal and to designate 
an ocean disposal site under Section 
103 of the Marine Protection Research 
and Sanctuaries Act (MPRSA) of 1972. 
Use of the ocean disposal site was given 
limited approval by EPA. The Record of 
Decision following the Final 
Supplemental EIS reduced the dredged 
material quantity for ocean disposal to 
500.000 cubic yards and directed 
additional environmental 


documentation be prepared before 
construction of the remainder of the 
authorized project. After the Record of 
Decision was signed, the project was 
challenged in Federal Court by local 
fisherman, and construction of the 
reduced project was delayed. The 
Federal ^urt decided not to enjoin the 
project, and the local sponsor, by 
Section 215 Agreement (42 USCA sec. 
1962D-5A) with the Corps, started 
construction in May 1988. A few days 
after this construction began, the project 
was enjoined in State Court by a suite 
brought by San Mateo County, and 
construction was stopped. Both the 
Federal and State courts retain 
jurisdiction over the Project. In 1992, an 
environmental Assessment (April 1992) 
and Finding of No Significant Impact 
(May 1992) were prepared to deepen a 
portion of the Oakland Inner Harbor 
Channel from -35 feet MLLW to —38 feet 
MLLW (Mean Low Lower Water). 
Deepening of this portion of the 
Oakland Inner Hartior channel from -35 
to -38 feet MLLW commenced in 
September 1992 with an estimated 
541.000 cys of dredged sediment 
disposed at the Alcatraz aquatic site and 
an estimated 21,000 sys disposed 
initially at the Port Sonoma-Marin, 
Sonoma County upland drying pond 
site, to be eventually (following drying) 
transported by truck to the Redwo^ 
Landfill site, located north of the City of 
Novato. Marin County, for final 
disposition. Deepening of this portion of 
the Oakland Inner Hai^r channel was 
completed in December 1992. 

Authorized deep-draft navigation 
improvements to Oakland Haibor would 
deepen the channels from -35 feet Mean 
Low Lower Water (MLLW) (Outer 
Harbor) or -38 feet MLLW (most of the 
Inner Harbor) to -42 feet MLLW. 
Approximately 3.4 miles of the Outer 
Harbor would be deepened and 
enlarged. Approximately 4.0 miles of 
the Inner Harbor channel would be 
deepened between the Entrance 
Channel reach and the Howard 
Terminal. The Entrance Channel, an 
area at channel mile 3.0, and the upper 
reach of the Inner Harbor channel 
would be widened. An existing turning 
area in the Outer Harbor would be 
widened. A new turning basin for the 
Inner Harbor would be provided in the 
area of the Howard Terminal. In 
addition, berthing areas served by the 
project would be deepened, by the local 
sponsor, to depths commensurate with 
the improved Federal channels. All of 
these improvements will require the 
removal and disposal of approximately 
6.5 million cubic yards of channel 
bottom sediments. Also, relocating of 
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existing submarine utilities and the 
removal of existing pier structures in the 
project vicinity are included in the 
proposed construction work. 

Alternatives 

Dredged material disposal alternatives 
to be considered in the DSEIS/EIR are 
aquatic and land disposal. Dredged 
material disposal in the San Francisco 
Bay Area is the subject of intensive 
study by the Corps of Engineers, the 
Environmental Protection Agency, and 
two state regulatory agencies, under the 
Long-Term Management Strategy for the 
Disposal of Dredged Material in the San 
Francisco Bay Region (LTMS). The 
disposal alternatives to be discussed in 
the DSEIS/EIR will reflect the LTMS 
work and address specihc sites for the 
Oakland project. 

A number of options are under 
consideration for disposal of the 
dredged material. These disposal 
options could be implemented 
separately or in combination, depending 
upon the nature of the sediments that 
each disposal site can accept and the 
respective disposal site capacity. The 
selection of disposal site alternatives 
will be based upon environmental and 
economic factors. Generally the disposal 
site options currently under 
consideration (and listed in the previous 
NOI) are: 

—Disposal at an ocean site designated 
by the Environmental Protection 
Agency for that purpose under section 
102 of the Marine Protection, 

Research, and Sanctuaries Act; 

—Confined aquatic disposal at the 
Bayfarm Island borrow area in San 
Francisco Bay, offshore of the City of 
Alameda in Alameda County; 

—Wetland restoration at the proposed 
Sonoma Baylands on land owned by 
the Sonoma Land Trust near San 
Pablo Bay and the mouth of the 
Petaluma River in Sonoma County; 
and 

—Fill for recreational or other uses on , 
Port of Oakland property at the site 
currently occupied by the Lew F. 
Galbraith Golf Course in Alameda 
County. 

The two additional dredged material 
disposal options to be considered in the 
DSEIS/EIR are: 

—Initial disposal, with drying of the 
dredged material, on the L^nard 
Ranch property in Sonoma County 
which is owned by the Sonoma L^d 
Trust and located near San Pablo Bay. 
Ultimate use of the disposed dredged 
material would be for cover or 
capping material at nearby landfills; 
and 

—Fill for disposal and wetland 
restoration in Solano County on land 


owned by the Catellus Corporation as 

part of the proposed Montezuma 

Wetland project. 

Scoping 

The San Francisco District, Corps of 
Engineers and the Port of Oakland invite 
the agencies and public to provide 
written comments on the two additional 
dredeed material disposal options 
which have been formulated since the 
June 1992 NOI. No public scoping 
meetings have been scheduled for the 
purpose of this Supplemental NOI. 
instead, this Supplemental NOI will be 
direct mailed to the almost 1,300 
Federal, state, and local agencies, 
organizations, groups, and interested 
individuals currently on the project 
mailing list. 

Your views as to the scope and 
content of the environmental 
information to be included in the 
Supplemental EIS/EIR are important. To 
be most helpful, the scoping comments 
should clearly describe specific 
environmental issues or subjects which 
the commentor wishes addressed. 
Written comments should be mailed no 
later than January 22,1993 to: Mr. Roger 
Golden, Corps of Engineers, San 
Francisco District, 211 Main Street, 
room 918, San Francisco. CA 94105- 
1905. 

The Corps’ experience has shown that 
the significant issues associated with 
the Oakland Project primarily concern 
the disposal of the dredged material. 

The following dredging and disposal 
impacts will be discussed in the SEIS/ 
EIR. 

1. Acute water quality impacts 
(aquatic disposal). 

2. Chronic and sublethal water quality 
impacts (aquatic disposal). 

3. Aquatic resources impacts (aquatic 
disposal). 

4. Water quality impacts (land 
disposal). 

5. Terrestrial impacts (land disposal). 

6. Wetland impacts (land disposal). 

7. Traffic and Air quality impacts 
(land disposal). 

8. Contaminated material impacts 
(land disposal). 

9. Disposal site capacity impacts (land 
and aquatic disposal). 

10. Socio-Economic impacts (aquatic 
and land disposal). 

The SEIS/EIR will be used as the 
primary information document to secure 
concurrence in a federal Coastal Zone 
Consistency Determination. In addition, 
the SElS/ElR will be used by the local 
sponsor to meet its responsibilities 
under the California Environmental 
Quality Act (CEQA), and may also be 
used by the San Francisco Bay Regional 
Water Quality Control Board to meet its 


responsibilities under the same Act. 
Other reviews in which the SEIS/EIR 
may be a secondary source of 
information are: Fish and Wildlife 
Coordination Act, Marine Protection. 
Research and Sanctuaries Act, 
Endangered Species Act, Clean Air Act, 
Clean Water Act, and "trustee agency" 
reviews by the State of California. 
Kenneth L. Denton, 

Army Federal Register Liaison Officer. 

IFR Doc. 92-31741 Filed 12-29-92; 8:45 am) 
BILUNQ COOC 3710-Sr-M 


Army Advisory Panel on ROTC Affairs; 
Notice of Open Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92—463). announcement is 
made of the following panel meeting: 

NAME OF panel; Army Advisory Panel 
on ROTC Affairs. 

DATE OF MEETING: February 16-17,1993. 

PLACE: President's Conference Room, 
Florida A&M University, Tallahassee. 
Florida. 

TIME: 8 a.m.—5 p.m., February 16,1993. 
8 a.m.—12 p.m., February 17,1993. 

PROPOSED agenda: The meeting will 
consist of briehngs and discussions. The 
meeting is open to the public. Any 
interested person may appear before or 
file a statement with the Panel at the 
time, and in the manner, permitted by 
the Panel. It is projected that the 
following events will take place during 
the meeting. After opening remarks by 
Major General Wallace C. Arnold and 
the chairman of the Panel, Dr. James O. 
Williams, any administrative matters 
requiring attention will be resolved. The 
meeting will then proceed with a variety 
of recent ROTC Cadet Command 
initiatives. Major General Arnold will 
provide an overview of the significant 
changes since the June 1992 meeting at 
Fort Bragg, NC Briefing on February 16 
include: Scholarship Update, 

Missioning Update, Advertising 
Strategy, Marketing Update, Spring Gold 
and Green to Gold Updates. Camps 
Update, Cadet Professional 
Development training Update, the High 
School Program Update. Nursing 
Update and the Governmental Agency 
Program (GAP) Update. On February 17 
the Army Advisory Panel on ROTC 
Affairs will meet in general session to 
formulate recommendations, consider 
progress made on previous Panel 
recommendations, and to select a dale 
for the next Panel meeting. 

POINT OF CONTACT: For additional 
information contact Mr. Roger 
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Spadafora, Executive Director, Army 
Advisory Panel, at (804) 727-4595. 

Kenneth L. Denton, 

Army Federal Register Liaison Officer 
IFR Doc 92-31740 Filed 12-29-92; 8:45 am) 
BILUNO CODE 971(M»-4I 


Corp of Engineers. Department of the 
Army 

Regulatory Guidance Letters Issued by 
the Corps of Engineers 

AGENCY: U.S. Army Corps of Engineers. 
DOD. 

ACTION: Notice. 

SUMMARY: The purpose of this notice is 
to provide a copy of the Regulatory 
Guidance Letter (RGL 92-5) to all 
known interested parties. RGL's are 
used by the Corps of Engineers as a 
means to transmit guidance on the 
permit program (33 CFR parts 320-330) 
to its division and district engineers. 

The Corps of Engineers publishes RGL*s 
in the F^eral Register upon issuance as 
a means of informing the public of 
Corps guidance. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Sara Collinson, Regulatory Branch. 
Office of the Chief of Engineers at (202) 
272-1782. 

SUPPLEMENTARY INFORMATION: RGL 92-5, 
Subject: Alternatives Analysis Under 
the section 404(b)(1) Guidelines for 
Projects Subject to Modification Under 
the Clean Air Act is hereby published as 
follows: 

Regulatory Guidance Letter, RGL 92-5. 
Date: 29 October 1992, expires: 31 
December 1997. 

Subject: Alternatives Analysis Under 
the section 404(b)(1) Guidelines for 
Projects Subject to Modification 
Under the Clean Air Act. 

1. Enclosed for impiementatiop is a 
joint Army Corps of Engineers/ 
Environmental Protection Agency 
Memorandum to the Field on 
alternatives analysis for existing power 
plants that must be modified to meet 
requirements of the 1990 Clean Air Act. 
This guidance was developed jointly by 
the Ciorps and EPA. 

2. This guidance expires 31 December 
1997 unless sooner revised or rescinded. 

For the Director of Civil Works: 

)ohn P. Elmore. P.E., 

Chief Operations, Construction and 
Readiness Division, Directorate of Civil 
Works, 

EPA/Corps Joint Memorandum for the 
Field. 

Subject: Alternatives Analysis under the 
section 404(b)(1) Guidelines for 


Projects to Modification Under the 

Clean Air Act. 

1. The 1990 Clean Air Act (CAA) 
amendments require more electric 
generating plants to reduce emissions of 
sulfur dioxide in phases beginning in 
1995 and requiring full compliance by 
2010. The Congressional endorsement of 
the industry's ability to select the most 
effective compliance method (e.g., 
sulfur dioxide scrubbers, low sulfur 
coal, or other methods) recomizes the 
expertise of the industry in these cases 
and is a fundamental element in the 
CAA market-based pollution control 
program. Given the need for cooling 
water, a substantial number of electric 
power generating plants are located 
adjacent, or in close proximity, to 
waters of the United States, including 
wetlands. Depending on the method 
chosen by the plants to reduce 
emissions, we expect that these facilities 
will be applying for Clean Water Act 
section 404 permits for certain proposed 
activities. 

2. The analysis and regulation under 
section 404 of the Clean Water Act of 
activities in waters of the United States 
conducted by specific power plants to 
comply with the 1990 Clean Air Act 
amendments must ensure protection of 
the aquatic environment consistent with 
the requirements of the Clean Water 
Act. The review of applications for such 
projects will fully consider, consistent 
with the requirements under the section 
404(b)(1) Guidelines, all practicable 
alternatives including non-aquatic 
alternatives, for proposed discharges 
associated with the method selected by 
the utility to comply with the 1990 
Gean Air Act amendments. For the 
purposes of the section 404(b)(1) 
Guidelines analysis, the project purpose 
wrill be that pollutant reduction metnod 
selected by the permit applicant. 

3. For example, a utility may have 
decided to install sulfur dioxide 
scrubbers on an existing power plant in 
order to meet the new 1990 Clean Air 
Act standards. The proposed 
construction of the scrubbers, treatment 
ponds and a barge unloading facility 
could impact wetlands. In this case, the 
section 404 review would evaluate 
practicable alternative locations and 
configurations for the scrubbers, ponds 
and the docking facilities. The analysis 
wall also consider practicable 
alternatives which satisfy the project 
purpose (i.e., installing scrubbers) but 
which have a less adverse impact on the 
aquatic environment or do not involve 
discharges into waters of the United 
States. However, in order to best 
effectuate Gmgressional intent reflected 
in the CAA that electric utilities retain 


flexibility to reduce sulfur dioxide 
emissions in the most cost effective 
manner, the section 404 review should 
not evaluate alternative methods of 
complying with the Clean Air Act 
standards not selected by the applicant 
(e.g., in this example use of low sulfur 
coal). 

4. In evaluating the scope of 
practicable alternatives which satisfy 
the project purpose (e.g., constructing 
additional scrubber capacity), the 
alternatives analysis should not be 
influenced by the possibility that, based 
on a conclusion that practicable upland 
alternatives are available to the 
applicant, the project proponent may 
decide to pursue other options for 
meeting Clean Air Act requirements. 
Cxintinuing the above example, a Corps 
determination that practicable upland 
alternatives are available for scrubber 
waste disposal should not be affected by 
the possibility that an applicant may 
subsequently decide to select a different 
method for meeting the Clean Air Act 
standards (e.g., use of low sulfur coal 
that reduces waste generated by 
scrubbers). 

5. The Corps and EPA will also 
recognize the tight time-frames under 
whi^ the industry must meet these 
new air quality standards. 

Robert H. Wayland. 

Director, Office of Wetlands. Oceans and 
Watersheds. 

John P. Elmore. 

Chief Operations, Construction and 
Readiness Division, Directorate of Civil 
Works. 

Kenneth L. Denton, 

Army Federal Register Liaison Officer 
{FR Doc 92-31733 Filed 12-29-92; 8:45 am| 
BILLING COOC STIS-St-M 


Wetland Delineator Certification 
Program 

AGENCY: U.S. Army Corps of Engineers. 
DOD. 

ACTION: Notice. 

SUMMARY: The purpose of this notice is 
to announce that the U.S. Army Corps 
of Engineers, in accordance with section 
307(e) of the Water Resources 
Development Act of 1990, is 
establishing a Wetland Delineator 
Certification Program (WDCP). Section 
307(e) authorizes the Secretary of the 
Army to establish a program for the 
training and certification of individuals 
as wetland delineators, and to carry out 
demonstration projects in districts of the 
Corps of Engineers prior to establishing 
the WDCy nationwide. The intent of the 
WDCP is: (1) To improve the quality and 
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consistency of wetland delineations 
submitted to Corps Districts in 
conjunction with applications for 
authorization to perform activities in 
wetlands pursuant to section 404 of the 
Clean Water Act. and (2) to streamline 
the regulatory process by developing 
procedures for expediting consideration 
and acceptance of delineations 
performed by certified delineators. 

FOR FURTHER INFORMATION CONTACT: If 
you wish to be certified in the State of 
Washington, contact the U.S. Army 
Corps of Engineers. Seattle District. 
Attn: CENPS-EN-PL-ER. P.O. Box 
3755. Seattle. WA 98124-2255. or call 
Ms. Kathy Kunz, (206) 764-3624. If you 
wish to be certified in the State of 
Maryland, contact the U.S. Army Corps 
of Engineers, Baltimore District. Attn: 
CENAB-OP-RX. P.O. Box 1715. 
Baltimore, MD 21203-1715. or call Ms. 
Debrah Nizer, (410) 962-1843. If you 
wish to be certified in the State of 
Florida, contact the U.S. Army Corps of 
Engineers, Jacksonville District. Attn: 
CESAJ-RD, P.O. Box 4970. Jacksonville. 
FL 32232-0019. or call Mr. Ron Silver. 
(904) 232-2502. To obtain additional 
information on this program, you may 
also contact Ms. Karen Kochenbach. 
Office of the Chief of Engineers, Attn: 
CECW-OR, 20 Massachusetts Avenue 
NW.. Washington. DC 20314-1000. 

(202) 272-0199. 

SUPPLEMENTARY INFORMATION: The 
WDCP demonstration projects will 
begin March 1.1993, in the States of 
Washington. Mar>'land. and Florida. 

The demonstration projects in these 
three States will be administered by the 
Seattle. Baltimore, and Jacksonville 
Districts, respectively. Tlie three 
districts will begin accepting 
applications for certification and 
certifying qualified wetland delineators 
on February 1.1993, and begin 
accepting aelineations by certified 
delineators on March 1.1993. 
Implementation of the final WDCP in all 
Corps districts is anticipated to begin in 
Marc^ of 1994. at which time the 
demonstration projects will end. 

The demonstration projects will entail 
testing provisional certification of 
wetland delineators. If the district 
determines that an applicant for 
certification as a wetland delineator is 
capable of making valid wetland 
delineations, the district will issue a 
provisional certification. Provisional 
certifications will be based on 
successful completion of a written 
examination and demonstrated wetland 
delineation ability during a field 
practicum. Provisional certifications 
will only be valid during the 
demonstration phase of the WDCP and 


only in the certifying district. However, 
provisional certifications may be 
considered valid as final certifications 
are used in a broader geographic area 
once the final WDCP is developed and 
implemented nationwide. 

Although there will be no 
requirement for wetland delineators to 
be certified, permit applications 
accompanied by a wetland delineation 
rformed by a certified delineator will 
handled more expeditiously with 
respect to consideration and acceptance 
of wetland delineations. However, the 
districts will retain discretion regarding 
acceptance of wetland delineations 
accomplished by certified delineators. 

Training in the Corps approach to 
wetland delineation (i.e., currently the 
Ckirps 1987 Wetland Delineation 
Manual and related technical and policy 
guidance) will be mandatory 
prerequisite for all WDCP applicants 
after the demonstration projects. A 
training package for the WDCP, 
including the appropriate training 
materials, will be available to interested 
parties to establish training for the 
purpose of meeting this prerequisite in 
the future. The requirement for such 
training is waived during the 
demonstration phase of the WDCP. 

Details concerning participation in 
the demonstration phase of the WDCP 
in the States of Washington, Maryland 
and Florida, including application 
materials, will be available from the 
Seattle, Baltimore, and Jacksonville 
Districts in late January. Participation in 
the demonstration projects in these 
three districts is open to all. However, 
you must appear in person for the 
written and field test. 

Kenneth L. Denton. 

Army Federal Register Liaison Officer. 

[FR Doc. 92-31734 Filed 12-29-92; 8.45 am) 
atLUMQ CODE 3710-«2-4l 


DEPARTMENT OF EDUCATION 

Office of Poatsecondary Education; 
State Student Incentive Grant Program 

AGENCY: Department of Education. 
ACTION: Notice of the closing date for 
receipt of State applications for fiscal 
year 1993, 

SUMMARY: The Secretary of Education 
(Secretary) gives notice of the closing 
date for receipt of State applications for 
fiscal year 1993 funds under the State 
Student Incentive Grant (SSIG) Program. 
This program, through matching 
formula grants to States for student 
awards, provides grants to students with 
substantial financial need. The SSIG 
Program supports AMERICA 2000, the 


President's strategy for moving the 
Nation toward the National Education 
Goals, by enhancing opportunities for 
postsecondary education. The National 
Education Goals call for increasing the 
rate at which students graduate fipom 
high school and pursue high quality 
postsecondary education. 

A State that desires to receive SSIG 
funds for this fiscal year must hav'e an 
agreement with the Secretary as 
provided under section 1203(a) of the 
fligher Education Act of 1965, as 
amended (HEA). The State must submit 
an application through the State agency 
that administered its SSIG Program as of 
July 1.1985. unless the Governor has 
subsequently designated, and the 
Secretary has approved, a different State 
agency. 

The Secretary is authorized to accept 
applications from the 50 States, the 
District of Columbia, the 
Commonwealth of Puerto Rico. 
American Samoa, Guam, the 
Commonwealth of the Northern Mariana 
Islands, the Virgin Islands, and the 
Trust Territory of the Pacific Island 
(Palau), provided it remains a trust 
territory. (The future eligibility of the 
Republic of Palau will be determined by 
the provisions of the Compact of Free 
Association.) Authority for this program 
is contained in sections 415A through 
415E of the HEA. (20 U.S.C. 1070c- 
1070C-4) 

CLOSING DATE FOR TRANSMITTAL OF 
APPLICATIONS: An application for fiscal 
year 1993 SSIG funds must be mailed or 
hand-delivered by April 16.1993. 
APPLICATION FORM: The required 
application form for receiving SSIG 
funds will be mailed to officials of the 
appropriate State agency in each State at 
least 30 days before the closing date. 
Applications must be prepared and 
submitted in accordance with the HEA 
and the program regulations cited in 
this notice. The Secretary strongly urges 
that applicants only submit information 
that is requested. 

APPLICATIONS DELIVEREO BY MAIL: An 
application sent by mail must be 
addressed to: Mr. Fred Sellers, Chief. 

Pell and State Grant Section, room 4018. 
ROB-3, U.S. Department of Education. 
Student Financed Assistance Programs. 
400 Maryland Avenue. SW., 

Washington. DC 20202-5447. 

The Secretary will accept the 
following proof of mailing: 

(1) A legibly dated U.S. Postal Service 
postmark; 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service: 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier; or 
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(4) Any other proof of mailing 
acceptable to the Secretary of Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark; or (2) a mail receipt that is 
not dated by the U.S. Postal Service. 

The Department of Education 
encourages applicants to use registered 
or at-least first-class mail. 

A late applicant cannot be assured 
that its application will be considered 
for fiscal year 1993 funding. 
APPLiCATIONS DELIVERED BY HAND: An 
application that is hand-delivered must 
be taken to Mr. Fred Sellers. U.S. 
Department of Education. Student 
Financial Assistance Programs, 7th and 
D Streets, SVV., room 4018, General 
Service Administration Regional Office 
Building #3. Washington. DC, Hand- 
delivered applications will be accepted 
between 8 a.m. and 4:30 p.m. daily 
(Eastern time), except Saturdays, 
Sundays, and Federal holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

PROGRAM INFORMATION: Section 415C(a) 
of the HEA requires that an annua) 
application be submitted for a State to 
receive SSIG funds. In preparing the 
application, each State agency should be 
guided by the table of allotments 
provided in the application package. 

State allotments are determined 
according to the statutorily mandated 
formula under section 415B of the HEA 
and are not negotiable. A State may also 
request its share of reallotment, in 
addition to its basic allotment, which is 
contingent upon the availability of such 
additional funds. 

In fiscal year 1992, all 50 States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands. Guam, the Trust 
Territory of the Pacific Island (Palau), 
and the Commonwealth of the Northern 
Mariana Islands participated in the SSIG 
Program. 

APPLICABLE REGULATIONS: The following 
regulations are applicable to the SSIG 
Program: 

(1) The SSIG Program regulations in 
34 CFR part 692. 

(2) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR part 76 (State- 
Administered Programs), part 77 
(Definitions that Apply to Department 
Regulations), part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities), part 80 
(Uniform Administrative Requirements 
for Grants and Cooperative Agreements 
to State and Local Governments), part 


82 (New Restrictions on Lobbying), part 

85 (Govemmentwide Debarment and 
Suspension (Nonprocurement), and 
Ckivemmentwide Requirements for 
Drug-Free Workplace (Grants)), and part 

86 (Drug-Free Spools and Cam puses). 

(3) The regulations in 34 CFR part 604 
that implement section 1203 of the HEA 
(Federal-State Relationship 
Agreements). 

(4) The Student Assistance General 
Provisions in 34 CFR part 668. 

FOR FURTHER INFORMATION: For further 
information contact Mr. Fred Sellers, 
Chief. Pell and State Grant Section, U.S. 
Department of Education. Student 
Financial Assistance Programs, 
Washington. DC 20202-5447; telephone 
(202) 708-4607. Hearing- 
impairedindividuals may call the 
Federal Dual Party Relay Service at 1- 
800-877-8339 (in Wa.shington, DC. 202 
area code, 708-9300) between 8 a.m. 
and 7 p.m., Eastern time. (20 U.S.C. 
1070C-1070C-4) 

(Catalog of Federal Domestic Assistance 
Number 84.069, State Student Incentive 
Grant Program) 

Dated: December 22.1992. 

Carolynn Reid-Wallace, 

Assistant Secretary for Postsecondary 
Education. 

IFR Doc. 92-31636 Filed 12-29-92; 8:45 am) 
BIUJNG COOC 400e-01-M 


[CFDA No.: 84.1 SSA) 

State Systems for Transition Services 
for Youth With Disabilities Program; 
Notice Inviting Applications for New 
Awards for Fiscal Year 

Purpose of Program: The purpose of 
this program is to provide Federal 
assistance to States to develop, 
implement, and improve systems to 
provide transition services for youth 
with disabilities from age 14 through the 
age they exit school. 

This notice supports AMERICA 2000, 
the President’s strategy for moving the 
Nation toward the National Education 
Goals, by assisting those with 
disabilities throu^ improved services 
and better trained service providers. 

Eligible Applicants: Eligible 
applicants are a State educational 
agency and a State vocational 
rehabilitation agency that submit a joint 
application; or if a vocational 
rehabilitation agency does not choose to 
participate, a State educational agency 
and a State agency that provides 
transition services to individuals who 
are leaving programs under the Act, that 
submit a joint application. States who 
have previously received a grant under 
this program are not eligible to apply. 


Deadline for Transmittal of 
Applications: April 9,1993. 

Deadline for Intergovernmental 
Review: June 9,1993. 

Applications Available: Januar)’ 4, 
1993. 

Available Funds: $2,500,000. 
Estimated Range of Awards: 
$450,000-550,000. 

Estimated Size of Awards: $500,000. 
Estimated Number of Awards: 5. 

Note: The Department is not bound by any 
estimates in this notice. 

Project Period: Up to 60 months. 
Applicable Regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 75, 77, 79, 80, 81, 82. 85. 
and 86; and (b) The regulations for this 
program in 34 CFR parts 325. 

For Application or Information: 
Joseph Clair, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 4622, Switzer Building, 
Washington. IX^ 20202-2466. 
Telephone: (202) 205-9503. Deaf and 
hearing impaired individuals may call: 
(202) 205-6170. 

Program Authority: 20 U.S.C. 1425(e). 
Dated: December 23,1992. 

Robert R. Davila, 

Assistant Secretary, Office of Special 
Education, end Rehabilitative Services. 

IFR Doc. 92-31635 Filed 12-29-92; 8:45 ami 
BILUNG COOC 4000-01-M 


National Education Commission on 
Time and Learning; Hearing 

agency: National Education 
Commission on Time and Learning, 
Education. 

ACTION: Notice of public hearing. 

SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming public hearing of the 
National Education Commission on 
Time and Learning. This notice also 
describes the functions of the 
Commission. Notice of this hearing is 
required under section 10(a)(2) of the 
Federal Advisory Committee Act. 

DATE AND TIME: January 14,1993 from 1 
p.m. to 4:30 p.m. January 15,1993 from 
8:30 a.m. to 4 p.m. 

ADDRESSES: John Milne Board Room, 
Albuquerque Public Schools, 725 
University Blvd. SE., Albuquerque, NM 
87106, Telephone: Toni Martorelli, 
(505) 842-4696. 

FOR FURTHER INFORMATION CONTACT: 

Julia Anna Anderson. Deputy Executive 
Director, 1255 22nd Street, NW., suite 
502 Washington. DC 20202-7591. 
Telephone: (202) 653-5063. 
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SUPPLEMENTARY INFORMATFON: The 
National Education Commission on 
Time and Learning is established under 
section 102 of the Education Council 
Act of 1991 (20 U.S.C 1221-1). The 
Commission is established to examine 
the quality and adequacy of the study 
and teaming time of elementary and 
secondary students in the United States, 
including issues regarding the length of 
the school day and year, how time is 
being used for academic subjects, the 
use of incentives, how time is used 
outside of school, the extent and role of 
homework, year-round professional 
opportunities for teachers, the use of 
school facilities for extended learning 
programs, if appropriate, a model for a 
adopting a longer ^y or year, suggested 
changes for state laws and regulations, 
and an analysis and estimate of the 
additional costs. 

The Hearing of the Commission is 
open to the public. The proposed 
agenda for January 14 includes: 
Testimony from invited participants and 
the general public will be presented on 
the mandates as outlined in Public Law 
102-62. The proposed agenda for 
January 15 includes: Testimony from 
national experts on research related to 
student learning and motivation and 
administrative matters of the 
Commission. Records are kept of all 
Commission proceedings, and are 
available for public inspection at the 
Office of the Commission at 1255 22nd 
Street. NW., suite 502. Washington. DC 
20202-7591 from the hours of 9 a.m to 
5:30 p.m. 

Dated: December 23.1992. 

John Hodge Jones, 

Chairman, National Education Commission 
on Time and Learnirtg. 

|FK Doc. 92-31623 Filed 12-29-92; 8:45 am) 
eTLU»«G cooe 4000 - 01-41 


DEPARTMENT OF ENERGY 

Office of Arms Control and 
Nonproliferation Policy 

Proposed Subsequent Arrangement 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160). notice is hereby given of 
a proposed ''subsequent arrangement" 
under the Additional Agreement for 
Cooperation between the Government of 
the United States of America and the 
European Atomic Energy Community 
(EURATOM) concerning Peaceful Uses 
of Atomic Energy, as amended, and the 
Agreement for Cooperation between the 
Government of the United States of 
America and the Government of Sweden 


concerning Peaceful Uses of Nuclear 
Energy. 

The subsequent arrangement to be 
carried out under the above-mentioned 
agreements involves approval of the 
following retransfer: RTO/EU(SW}-63 
for the transfer of fuel rods containing 
18 grams of uranium enriched to 5 
percent in the isotope uranium-235 and 
22 grams of plutonium from Sweden to 
France for post-irradiation tests. After 
completion of the tests the material will 
remain in France. 

in accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

Issued in Washington. DC. on Df?rembcr 
23.1992. 

Salvador N. Cqa. 

Acting Director, Office of Nonproliferation 
Policy. 

|FR Doc. 92-31728 Filed 12-29-92; 8:45 am| 
BILUNO CODE §450-0144 


Office ol Energy Research 

Energy Research Rnanclal Assistance 
Program Notice 93-07; Energy 
Biosciences 

AGENCY: Department of Energy (DOE). 
ACTION: Notice inviting grant 
preapplications. 

SUMMARY: The Office of Basic Energy 
Sciences of the Office of Energy 
Research (ER). U.S. Department of 
Energy (DOE) announces its interest in 
receiving preapplications from potential 
applicants for research funding in the 
Energy Biosciences program area. The 
intent in asking for a preapplication is 
to save the time and effort of applicants 
in preparing and submitting a formal 
project appheation that may be 
inappropriate for the program. The 
preliminary screening of research ideas 
is aimed also at relieving some of the 
burden of the scientific community in 
reviewing an excessive number of 
research applications. The 
preapplication should consist of a two 
to three page concept paper about the 
research being contemplated within a 
potential formal application to the 
Energy Biosciences program. The 
concept paper should focus on the 
objectives of the planned research, its 
scientiHc goals and their significance, 
an outline of the approaches planned, 
and any other information that relates to 


the planned research. No budget 
information or biographical data need 
be included: nor is an institutional 
endorsement necessary. The 
preapplication is an informal inquiry 
about the technical suitability of 
submitting a formal application for 
support of research ideas. A response 
indicating the appropriateness of 
submitting a formal application will be 
sent from the Division of Energy 
Biosciences office in a timely manner to 
allow for an adequate preparation 
period for a formal application. 

DATES: For timely consideration, all 
preapplications should be received by 
February 24, 1993. However, earlier 
submissions will be gladly accepted. A 
response to timely preapplications will 
be communicated by April 20.1993. 

The deadline for receipt of formal 
applications is June 9. 1993. 

ADDRESSES: Preapplications referencing 
Program Notice 93—07 should be 
forwarded to: U.S. Department of 
Energy, Office of Basic Energy Sciences. 
ER-17. Division of Energy Biosdences. 
Washington, DC 20585, Attn: Program 
Notice 93-07. The following address 
must be used when submitting 
preapplications by U.S. Postal Service 
Express, any commercial mail delivery 
service, or when handcarried by the 
applicant: U.S. Department of Energy. 
Acquisition and Assistance 
Management Division, ER-64, 19901 
Germantown Road, Germantown, MD 
20874. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Pat Snyder. Division of Energy 
Biosciences, Office of Basic Energy 
Sciences. ER-17, Washington, DC 20585 
(301) 903-2873. 

SUPPLEMENTARY INFORMATION: Before 
preparing a formal application, potential 
applicants should submit a brief 
preapplication in accordance with 10 
CFR 600.10(d)(2). which consists of two 
to three pages of narrative describing 
research objectives. These will be 
reviewed relative to tlie scope and the 
research needs of the Energy 
Biosciences program. The ^ergy 
Biosciences program has the mission of 
generating fundamental biological 
information about plants and non¬ 
medical related microorganisms that can 
provide support for future energy 
related biotechnologies. The objective is 
to pursue basic bio<±emical. genetic and 
physiological investigations that may 
contribute tow^ard providing alternate 
fuels, petroleum replacement products, 
energy conservation measures as well as 
other technologies related to DOE 
rograms. Areas of interest include 
ioenergetic systems, including 
photosynthesis; control of plant growth 
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and development, including metabolic, 
genetic, and hormonal and ambient 
factor regulation, metabolic diversity, 
stress physiology and adaptation; 
genetic transmission and expression; 
plant-microbial interactions, plant cell 
wall structure and function; 
lignocellulose degradative mechanisms; 
mechanisms of fermentations, genetics 
of neglected microorganisms, energetics 
and membrane phenomena; 
thermophily (molecular basis of high 
temperature tolerance); microbial 
interactions; and one-carbon 
metabolism, which is the basis of 
biotransformations such as 
methanogenesis. The objective is to 
discern and understand basic 
mechanisms and principles. 

Funds are expected to be available for 
new grant awaitis in FY 1994. The 
magnitude onhese funds available and 
the number of awards which can be 
made will depend on the budget 
process. The principal purpose in using 
preapplications at tiiis time is to reduce 
the expenditure of time and effort of all 
parties. Information about development 
and submission of applications, 
eligibility, limitations, evaluations and 
selection processes, and other policies 
and procedures may be found in 10 CFR 
part 605. Application kits for formal 
submissions and copies of 10 CFR part 
605 are available from the same office 
listed under the ADDRESSES section of 
this Notice. Telephone requests may be 
made by calling (301) 903-2873. 
Instructions for preparation of an 
application are included in the 
application kit. The Catalog of Federal 
Domestic Assistance numl^r for this 
program is 81.049. 

Issued in Washington. DC. on December 
14.1992. 

D.C Mayhew, 

Director, Office of Management, Office of 
Energy Besearch. 

IFR Doc. 92-31593 Filed 12-29-92; 8:45 am) 
BILUNO CODE •460^-41 


Federal Energy Regulatory 
Commission 

(Docket Noe. ER93-259-000, et al.] 

Northern States Power Co., et al. 
(Minnesota); Eiectric Rate, Smail 
Power Production, and Interlocking 
Directorate Filings 

Take notice that the following filings 
have been made with the Commission: 

1. Northern States Power Co. 
(Minnesota) 

(Docket No. ER93-259-000) 

December 18.1992. 


-jj- 

Take notice that on December 4,1992. 
Northern Stats Power Company 
(Minnesota) (NSP) tendered for hling 
nine Municipal Interconnection and 
Interchange Agreements (Agreements) 
with nine municipal electric utilities 
(Cities) located in the State of 
Minnesota. The nine Cities are currently 
wholesale '^requirements** customers of 
NSP under FERC rate schedules 
accepted for filing by the Commission. 

The eight Cities and their existing 
FERC Rate Schedule No. are as follows: 


Customer dty 

Rate sched- 
uie No. 

dry of Ma, Mlnr)eaola-- 

390 

Ctty of Buffalo, Minnesota... 

423 

City of East Grarxf Forte. Minnesota . 

387 

City of Faiftax, Minnesota. 

400 

City of Kasota, Minnesota... 

426 

City of Kasson. Minnesota. .. 

427 

City of Kerryon. Minnesota .... 

394 

City of Madetta. Mirinesota .... 

397 

City of Melrose. Minnesota ............. 

401 


The nine Agreements will replace the 
existing wholesale requirements sales or 
sales and transmission service 
agreements between NSP and the Cities 
with twenty year interconnection and 
interchange agreements containing 
market based contract rate sales service 
schedules for a period of up to thirteen 
years. The rates for such services were 
established in a competitive bidding 
process where NSP was one of several 
competitors proposing to serve all or a 
portion of NSP's nineteen existing 
municipal sales customers. NSP 
requests approval of the Agreements as 
market based rates. 

Commission’s notice requirements in 
order for the Agreement to be accepted 
for filing on the date requested. 

Comment date: January 4,1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. PacifiCorp 

(Docket No. ER93-275-^| 

December 18.1992. 

Take notice that PacifiCorp on 
December 14,1992. tendered for filing 
in accordance with 18 CFR part 35 of 
the Commission’s Rules and 
Regulations. Amendment No. 3 
(Amendment) to Contract No. 14-06- 
100-2433 between PacifiCorp and the 
United States Bureau of Reclamation. 

The Amendment provides for the 
addition of two new Points of Delivery 
(POD) and clarifies the method for 
calculating losses. The new POD’s 
reflection the addition of two 125 hp 
pumps by the Ochoco Irrigation District 
to serve their Ochoco Relift site. 
PacifiCorp seeks a waiver of the 60-day 
prior notice requirement to permit the 


Amendment to become effective as of 
June 21,1990. 

Copies of this filing were supplied to 
the United States Bureau of R^lamation 
and the Public Utility Commission of 
Oregon. 

Comment date: January 4,1993, in 
accordance with standard Paragraph F 
at the end of this notice. 

3. Orange and Rockland Utilities, Inc 
(Docket No. ER93-260-000) 

December 18.1992. 

Take notice that on December 4,1992 
Orange and Rockland Utilities, Inc. 
(Orange and Rockland) tendered for 
filing a one year extension dated 
November 13,1992, to an agreement 
between Orange and Rockl^d and New 
York Power Authority (Authority) for 
the sale of system capacity and/or 
energy by orange and Rodcland to 
Authority. 

Orange and Rockland requests waiver 
of the notice requirements of § 35.13 of 
the Commission’s regulations so that the 
proposed extension can be made 
effective December 1,1992 in 
accordance with the anticipated 
utilization by the parties. 

Orange and Rocdcland states that a 
copy of its filing was served on New 
York Power Authority. 

Comment date: January 4,1993, in 
accordance with Standard paragraph E 
at the end of this notice. 

4. Ogden Martin Systems of San 
Bernardino, Inc. 

(Docket No. ER93-281-000J 
December 18.1992. 

Take notice that on December 15, 
1992, Ogden Martin Systems of San 
Bernardino, Inc. (Ogden-San 
Bernardino) tender^ for filing a Notice 
of Termination of Rate Schedule FERC 
No. 1 of Ogden Martin Systems of San 
Bernardino, Inc. with the Federal 
Energy Regulatory Commission (FERC 
or the Commission). 

On September 23,1987, the 
Commission accepted for filing an 
electric power purchase agreement 
between Ogden-San Bem^ino and 
Southern California Edison Company 
for the sale of capacity and energy from 
a proposed 42.5 MW solid waste, 
biomass-fueled small power production 
facility (the Facility) and de signa ted the 
agreement as Rate Sdiedule FERC No. 1 
Due to the decision of San Bernardino 
County, California to not proceed with 
the construction of the Facility, Ogden- 
San Bernardino will not sell capacity 
and energy to Southern California 
Edison Company pursuant to Rate 
Schedule FERC No. 1 and, accordingly, 
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seeks to terminate Rate Schedule FERC 
No. 1. 

Comment date: January 4.1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. The Montana Power Co. 
fDocket No. E:R93-206-0001 
December 18.1992. 

Take notice that on December 15. 
1992. The Montana Power Company 
(Montana) tendered for filing with the 
Federal Energy Regulatory Commission 
pursuant to 18 CFR 35.13 an 
Amendment No. 1 to its original filing 
of an Interconnection Agreement 
between the Bonneville Power 
Administration and The Montana Power 
Company. This Amendment No. 1 
provides additional information 
requested by Commission staff. 

A copy of the filing was served upon 
the Bonneville Power Administration. 

Comment date: January 4,1993. in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Florida Power & Light Co. 

(Docket No. ER93-274-000I 
December 18.1992. 

Take notice that Florida Power & 

Light Company (FPL) on December 14. 
1992, tendered for filing an amendment 
entitled Amendment Number Two to 
Contract for Interchange Service 
Between Florida Power & Light 
Company and Seminole Electric 
Cooperative, Inc.** FPL requests that the 
amendment be made effective October 
1. 1992. 

Comment date: January 4,1993. in 
accordance with Standax^ Paragraph E 
at the end of this notice. 

7. Indiana Michigan Power Co. and 
Appalachian Power Co. 

(Docket No. ER93-276-0001 
December 18. 1992. 

Take notice that on December 14. 

1992, American Electric Power Service 
(Corporation, on behalf of Indiana 
Michigan Power Company (I&M) and 
Appalachian Power Company (AP(X)). 
tendered for filing information regarding 
a change in the loss percentage used in 
the Transmission and Unit Power 
Supply Agreement, dated December 14. 
1988 (1988 Agreement), among lAM. 
APCO, and (Carolina Power A Light 
Company (CPAL). The 1988 Agreement 
has been previously designated as lAM*s 
Rate Schedule FERC No. 77 and APCX)*8 
Rate Sche<iule FERC No. 24. 


The 1988 Agreement provides that the 
parties may review and adjust the loss 
percentage biennially. 

A copy of the filing was served upon 
the Indiana Utility Regulatory 
(Commission, the Michigan Public 
Service Commission, the State 
Corporation (Commission of Virginia, the 
Public Service Commission of West 
Virginia, the North Carolina Utilities 
(Commission, the South (Carolina Public 
Service Commission, and CPAL. 

Comment date: January 4.1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Long Island Lighting Co. 

(Docket No. £893-279-0(X)| 

December 18.1992. 

Take notice that Long Island Lighting 
(Company (LIICO or Company) on 
December 15.1992, tendered for filing 
a letter from ULCO to the New York 
Power Authority (NYPA) dated 
December 2.1992. 

The letter notified NYPA that LIL(CO 
is postponing termination of the existing 
LIL(CO/NYPA transmission agreements 
for delivering NYPA power to NYPA’s 
municipal utility customers (LIUCO- 
FERC Rate Schedule No. 32), industrial 
customers (LIUCD-FERC Rate Schedule 
No. 34). and economic development 
customers (LILtCO-FERC Rate Schedule 
No. 40). This action postpones the 
February 8.1993 termination of the 
existing agreements and the 
accompanying rate schedules and rate 
schedule supplements (of which NYPA 
was previously notified) to provide the 
parties more time to attempt to reach 
agreement on replacement wheeling 
contracts. 

LILCX) requests that the (Commission 
waive its notice requirements to allow 
the filing to become effective February 

8. 1993. 

Copies of this filing were served upon 
the New York State Public Service 
Commission. NYPA. the Villages of 
Freeport, Greenport and Rockville 
(Centre, the Municipal Electric Utilities 
Association of New York State. U.S. 
Department of Energy—Brookhaven 
National Laboratory, Grumman 
(Corporation, the Nassau (County Public 
Utility Agency, and the Suffolk County 
Electrical Agency. 

Comment date: January 4.1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. The University of Texas System 
(Docket No. QF93-6-(XX)l 
December 21.1992. 


On December 17,1992. The 
University of Texas System (Applicant) 
tendered for filing a supplement to its 
filing in this docket. 

The amendment provides additional 
information pertaining to the ownership 
structure and technical aspects of its 
cogeneration facility. No determination 
has been made that the submittal 
constitutes a complete filing. 

Comment date: January 8.1993. in 
accordance with Standai^ Paragraph E 
at the end of this notice. 

10. The Cincinnati Gas A Electric Co. 
(Docket No. ER92-e04-000| 

December 23.1992. 

Take notice that on December 16, 
1992. The Cincinnati Gas A Electric 
Company (C(3AE). in response to a 
request by the (Commission Staff, 
submitted additional information 
concerning the charges and services to 
be provid^ under the Facility 
Agreement, dated as of May 1. 1992. 
between CGAE and Ohio Valley Electric 
(Corporation (OVEC). 

Copies of the filing of supplemental 
information were served on the Public 
Service (Commission of Kentucky, the 
Ohio Public Utilities (Commission and 
the Utility Regulatory Commission of 
Indiana. 

Comment date: January 7.1993. in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. Western Area Power 
Administration 

(Docket No. EF93-5091-kK)0l 
December 23.1992. 

Take notice that on December 15. 

1992, the Assistant Secretary for 
Conservation and Renewable Enei^y of 
the Department of Energy, by Rate Order 
No. WAPA-58, did confirm and 
approve on an interim basis, to be 
effective on January 1,1993, the 
Western Area Power Administration's 
(Western) ratesetting methodology, and 
Rate Schedule BCP—F4 for power 
service from the Boulder Canyon Project 
[BCPl 

The existing rates do not yield 
sufficient revenue to satisfy the cost- 
recovery criteria through the cost 
evaluation period. However, the 
provisional rates will yield adequate 
revenue to satisfy these criteria. 

The following is a comparison of the 
existing rates and the provisional rates: 
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Comparison op Existing ano Provisional Rates 



EMtngrdte 
(FY ^m) 

Pfo^faloneS 
rate (FY 
1^* 

Pwcertf oC 
ctianga 

Power Rate ScheOiite____ 

BCP^3 

BCP-F4 


Composite Rale tmMMcWh)__ ___ __. 

1021 

14.50 

43 

Energy Rale (miigiftfWh) . . _ _ 

5.11 

728 

43 

Capacity Rale (kWAnonfh)_ _ __„_ _ __ 

$1.05 

$128 

22 



*Th« a tn ee lHng ■wtwrtolo o r ii m ««80l l«om Jimit r y I, tdd3. ZfUmnbm 3Ql 1W7 Tki* talM ytM wmuaiy. 


The Administrator of Western 
certifies that the rates are consistent 
with applicable law and that they are 
the lowest possible rates consistent with 
sound business principles pursuant to 
the ratesetting methodology agreed to by 
the BCP contractors. Western, and the 
Bureau of Reclamation. 

The Assistant Secretary for 
Conservation and Renewable Energy of 
the Department of Energy states the 
ratesetting methodology and the Rate 
Schedule BCP-F4 will be in effect on an 
interim basis and are submitted for 
confirmation and approval on a final 
basis for the period beginning January 1, 
1993, and ending September 30,1997, 
subject to subsequent annual rate 
adjustments approved by Western's 
Administrator as provid^ for by the 
ratesetting methodology; pursuant to 
authority vested in the Federal Energy 
Regulatory Commission (FERC) by 
Delegation Order No. 0204-106, as 
amended. 

Comment date: January 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 


12. New England Power Co. 

Docket No. ER93-14-OOOI 
December 23,1992. 

Take notice that New England Power 
Company, on December 10,1992, 
tendered for filing an amendment 
concerning the facilities Purchase and 
Sale Agreement with Littleton (Mass.) 
Electric Light and Water Depcutment. 
According to NEP, the purpose of the 
amendment is to ensure additional 
notice to the Commission should the 
formula rate charged Littleton change in 
the future. 

Comment ^fe; January 7,1993, in 
accordance %vith StandaH F^ragraph E 
at the end of this notice. 

13. Duke Power Co. 

(Docket Na ER93~28(M)00| 

December 23,1992. 

Take notice that on December 15, 
1992, Duke Power Company (Ehike 
Power] tendered for filing estimated 
billing information for c^ender year 
1992. 

Comment date: January 7,1993, in 
accordance with ^ndard Paragraph E 
at the end of this notice. 


14. PacifiCorp 

(Docket Na ER93-278-000) 

December 23,1992. 

Take notice that PacifiCorp on 
December 14,1992. tendered for filing 
in accordance with 18 CFR part 35 of 
the Commission's Rules and 
Regulations, the Agreement Concerning 
Use of Facilities, dated June 1.1962, as 
amended (Agreement) l^ween 
PacifiCorp and Portland General Electric 
Company. 

The Agreement provides for the joint 
use of certain 230 kilovolt transmission 
facilities known as the Valley Line. 

Copies of this filing were supplied to 
Portland General Electric and tlU Public 
Utility (Dommission of Oregon. 

Comment date: January 7,1993, in 
accordance with Standani Paragraph E 
at the end of this notice. 

15. Montaup Electric Co. 

(Docket Na ER93-287-000) 

December 23,1992. 

Take notice that on December 18, 
1992. Montaup Electric (Company filed 
"Notices of Ckncellation" of the 
following rate schedules: 


Desigoabon 

Oewr party^eiKecltve dateAenmlnatlon date 

Rale Schedule FERC No. 28 ______ 


Rate Schedule FERC No. 32..... 


Rate 5;chMlute FFRC Nn _ 

VvtrW DtMiVVW w<S9 W CUIOWl \iMiNIVUI 1| l9#^wV4UU9f m1| 

Public Service Co. ol New Hampehlre/December 1, 1975/October 31,1977 

Rate <;rhAfSaA FERC Mn 

Rate Schedule FERC No. 40 __ ,,,, 

MIddleborough Ges 8 Electric Dept.^lov6mber 1/1976/Oc(ober 31.1986 

Newport Electric CorpTNovember 1,1977/Octob6r 31.1961 

MIdcJteborough Gat 8 Electric DapUNovember 1,1977/October 31.1961 

Reading Municipal Light DeptTNoveihber 1. 1978/October 31.1960 

MIddteborough Gas 8 Electric DepUNovembar 1.19ei/October 31.1988 

Rtchbuig Gas 8 Electric Light CoTFebniery 2.1662/Febniary 14.1982 

Newport Electric CorpJMay 1,19e2/Oclober 31.1906 

Taunton Municipal Ughtirtg Ptanl/Novecnber 1, 1982/Oclober 31.1987 

Newport Electric CotpTNovember 1.19e2/Octob6r 31.1988 

North Attleborough Eiecfric DeptTNovember 1.1982/October 31, 1988 

Hinghem Munidpel Ughbng Plam^NoventMf 1.19e4/October 31. 1985 

MMWECA4ay 1. 19e6/October 31.1966 

MMWEC/Mey 1.1987/Octobef 31.1987 

Boston Edison Compeny/November 1,199Q/Api1l 30,1990 

Newport Electric Corp.^tovember 1,199Q/December 31,1990 

Rate Schedule FERC No. 52 ... .. 

Rale Schedule FERC No. 54.... 

Rate Schedule FERC No. 61 

Rate Schedule FERC No. 65 .... . 

Rata Schedule FERC No Sfl _ 

Rate Schedule FERC No. 69_ 

Rate Schedule FERC No. 70___ 

Rale Schedule FERC No. 71__ 

Rale Schedule FERC No. 72 ..... 

Rate Schedule FERC No. 78 ... 

Rata 5^.hAdL4A FFRC Mn AD . .. 

Rate Schedule FERC No. 82_ 

Rata Schedule FERC No. 92_______ 

Rale Schedule FERC No. 93 ....—. 



Comment date: January 7,1993, in 
accordance with Standai^ Paragraph E 
at the end of this notice. 


16. PacifiCorp 
(Docket No. ER93-288-000] 
December 23,1992. 


Take notice that PacifiCIorp, on 
December 21,1992, tendered for filing 
in accordance with 18 CFR part 35 of 
the Commission's Rules and 
Regulations, the calculation of the 
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annual facilities charge pursuant to 
Section 2.9 of the Agreement for 
Mitigation of Major Loop Flow among 
PacifiCorp, Pacific Gas and Electric 
Company (PG&E) and Southern 
California Edison Company (SCE). 
PacifiCorp Rate Schedule FERC No. 298, 
Copies of this filing were supplied to 
PG&E, SCE, the Public Utility 
Commission of Oregon, the Utah Public 
Serv'ice Commission and the Public 
Utilities Commission of the State of 
California. 

Comment date: January 7,1993. in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. Red Top Cogeneration Project, L.P. 
IDocket No. BL93-9-0001 
December 23.1992. 

-Take notice that on December 3. 1993. 
Red Top Cogeneration Project, L.P. (Red 
Top) tender^ for filing a request for a 
declaratory order. Red Top requests that 
the order extend the interpretation of 
natural gas classified as **waste** gas to 
cogeneration facilities. 

Comment date: January 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. New England Power Co. 

IDocket No. ER92-113-0021 
December 23.1992. 

Talee notice that on December 14. 

1992. New England Power Company 
(NEP) tendered for filing additional 
information relative to its compliance 
refund report in Docket No. ER92-113- 
000 . 

Comment date: January 7. 1993. in 
accordance with Standard Paragraph E 
at the end of this notice. 

19. Wisconsin Electric Power Co. 

(Docket No. ER93-283-0001 
December 23.1992. 

Take notice that on December 18. 

1992, Wisconsin Electric Power 
Company (WEPCO) tendered for filing a 
response to the Director of the Office of 
Electric Power Regulation*s letter dated 
February 2. 1992. 

Comment date: January 7.1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 

20. Boston Edison Co. 

(Docket No. ER93-266-OOOI 
December 23. 1992. 

Take notice that on November 23. 

1992. Boston Edison Company (Boston 
Edison) tendered for filing pursuant to 
appendix C. Article II of the 1987 
Settlement Agreement between Boston 
Edison, Cambridge Electric Light 
Company and the Town of Belmont, for 


information purposes only, the 1991 
true up to actual for the substation 509 
Agreement (FPC Rate 101). 

Comment date: January 7.1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 

21. PacifiCorp 
(Docket No. ER93-25-O00I 
December 23. 1992 

Take notice that on December 14. 
1992, PacifiCorp tendered for filing an 
amendment in the above-referenced 
docket. 

Comment date: January 7,1993, in 
accordance with Standai^ Paragraph E 
at the end of this notice. 

22. Green Mountain Power Corp. 
(Docket No. ER92-803-O00i 
December 23.1992. 

Take notice that on December 14. 
1992. Green Mountain Power 
Corporation (Green Mountain] tendered 
for filing an amendment in the above- 
referenced docket. 

Comment date: January 7,1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 

23. Duke Power Co. 

(Docket No. ER93-284-000I 
December 23.1992. 

Take notice that on December 18. 
1992, Duke Power Company (Duke) 
filed a Restated Interchange Contract 
(Contract) between South Carolina 
Electric & Gas Company (SCE&G) and 
Duke Power Company. The Contract 
will supersede the Contract dated 1956. 
as amended, currently in effect between 
Duke and SCE&C. The Contract 
provides for interconnected operations 
between the two systems as well as 
transactions involving Spinning 
Reser\'e. Short Term Power, Limited 
Term Power, Economy Interchange, and 
Other Energy. 

Comment date: January 7.1993. in 
accordance with Standard Paragraph E 
at the end of this notice. 

24. The Washington Water Power Co. 
(Docket No. ER93-282-000I 
December 23.1992. 

Take notice that on December 17. 
1992, The Washington Water Power 
Company tendered for filing with the 
Federal Energy Regulatory Commission, 
pursuant to 18 CFR part 35, proposed 
changes to its FERC electric service 
tariffs. Schedule 61. for the purpose of 
deleting Citizens Utilities Company as a 
customer. Washington Water Power 
requests waiver of the Commission's 60- 
day filing requirement. 


A copy of the filing was mailed to 
Citizens Utilities Company. 

Comment date: January 7,1993. in 
accordance with Standard Paragraph E 
at the end of this notice. 

25. The Washington Water Power Co. 
JDocket No. ER93-127-OOOJ 

December 23. 1992. 

Take notice that on December 17. 
1992. The Washington Water Power 
Company (WWP) tendered for filing 
with the Federal Energy Regulatory 
Commission A Notice of Termination of 
Rate Schedule 40-C-49. 

A copy of the filing was mailed to 
Bonneville Power A^inistration. 

Comment dafe: January 7, 1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 

26. Commonwealth Electric Co. 

(Docket No. ER93-285-000) 

December 23,1992. 

Take notice that on December 18, 
1992, Commonwealth Edison Company 
(Commonwealth) filed, pursuant to 
section 205 ofthe Federal Power Act 
and the implementing provisions of 
§ 35.13 of the Commission's 
Regulations, a proposed change in rate 
under its currently effective Rate 
Schedule FERC No. 6. 

Commonwealth states that said 
change in rate under Commonwealth's 
Rate Schedule FERC No. 6 has been 
computed according to the provisions of 
section 6(b) of its Rate Schedule FERC 
No. 6. Such change is proposed to 
become effective January 1.1992, 
thereby superseding the 23 kV wheeling 
Rate in effect during calendar 1991. 
Commonwealth has requested that the 
(Commission's notice requirements be 
waived pursuant to § 35.11 of the 
(Commission's Regulations in order to 
allow the tendered rate change to 
become effective as of January 1, 1992. 

Copies of this filing have been served 
upon Boston Edison Company and the 
Ma.ssachusetts Department of Public 
Utilities. 

Comment date: January 7,1993. in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to inter\'ene or protest with the 
Federal Energy Regulatory Commission, 
825 North (Capitol Street, NE.. 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure (18 (CFR 385.211 and 
385.214). All such motions or protests 
should be filed on or before the 
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comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a motion to Intervene. Copies 
of this filing are on file with the ^ 

Commission and are available for public 
inspection. 

Lois D. Casheil. 

Secretary. 

(FR Doc. 92^31719 Piled 12-29-92; a;45 am] 
BIUJMGCOOC 8717-OWai 


[Project Nos. 1933-005, et ai.] 

Hydroelectric Applications [Southern 
Califomle Edison Company^ et al.}; 
Applications 

Take notice that the following 
hydroelectric applications have been 
filed with the Commission and are 
available for public inspection: 

1 a. Type of Application: Relocation 
of Transmission Line. 

b. Project No.: 1933-005. 

c. Date Filed: 11/19/92. 

d. Applicant: Southern California 
Edison Company. 

e. Name of Project: Santa Ana River 
No. 1 and No. 2 Project. 

f. Location: Near the mouth of the 
Santa Ana River Canyon, in San 
Bernardino County, California. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791{a>-€25(r). 

h. Applicant Contact: Mr. Bryant C 
Danner. Vice President and General 
Counsel. Southern California Edison 
Company, P.O. Box 800, 2244 Walnut 
Grove Avenue, Rosemead, CA 91770. 
(818) 302-1920. 

i. FEPC Contact: Mohamad Fayyad, 
(202) 219-2665. 

j. Comment Date: January 28,1993. 

k. Description of Amendment: 
Licensee proposes to relocate the 
project's transmissicm line to an area 
above the high-water mark behind the 
Seven Oaks Dam. The proposed 
relocation involves: 

(1) Removing existing towers and 
conductors. 

(2) constructing helicopter landing 
facilities, and 

(3) constiucting new lowers and 
conductors. 

l. This notice also consists of the 
following standsnd panigraphs: B, C, 
and D2. 

2 a. Type of Application: Applicatioa 
for non-proje^ use of project lands. 

b. Project No.; 2183-009. 

c. Date Filed: September 3,1992. 

d. Applicant: Grand River Dam 
Authority. 


e. Name of Project: Markham Ferry 
Project. 

f. Location: Salina, Oklahoma. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C 791(a)-825{r). 

h. Applicant Contact: Mr. Ron Coker, 
Oneral Manager/C^EO, Grand River 
Dam Authority, P.O. Box 409, Vinita, 

OK 74301-0409. (918) 256-5545. 

i. FEBC Contact: John K. Hannula, 
(202) 219-1040. 

Comment Date: January 20,1993. 

. Description of Inject: The Grand 
River Dam Authority, licensee for the 
Markham Ferry Project, filed an 
application to convey project lands to 
the Town of Salina. Oklahoma. The 
lands are located in the SEl/4 of the 
SWl/4 of Section 15, T. 21 N., R. 20 E. 
The Town of Salina will construct, 
operate, and maintain a water and 
wastewater treatment plant and a 
backwash storage facility at that 
location. 

l. This notice succeeds a November 
13.1992 Public Notice filed under the 
wrong project name and number 
(Pensacola Dam/Grand Lake Project, No. 
1494-013) for the same non-project use 
of project lands. 

m. This notice also consists of the 
following standard paragraphs: B. C, 
and D2. 

3 a. Type of Application: New 
License. 

b. Pwject No.: 2325-007. 

c. Date Fifed: November 20.1991. 

d. Applicant: Central Maine Power 
Co. 

e. Name of Project: Weston Project. 

f. Location: On the Kennebec River, 
Somerset County, Maine. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C 791(a>-«25(r). 

h. Applicant Contact: Mr. Gerald C 
Poulin. Ontral Maine Power Co., 

Edison Drive, Augusta, ME 04336. (207) 
623-3521. 

i. FERC Contact Michael Dees (202) 
219-2807. 

Deadline Date: February 16,1993. 
Stofus of Environmental Analysis: 
This application has been accepted for 
filing and is ready for environmental 
analysis at this time—see attached 
standard paragraph D9. 

1. Description of Project The project 
structures consist of a dam, a 
powerhouse, an impoundment, and 
appurtenant facilities. For the existing 
condition, the Project has a total 
generator capacity of 12.77 megawatts 
(MW) and an average annual generation 
of about 81.900 megawatt-hours (MWH). 
The Applicant is proposing to replace 
the exiting htrbine runners with more 
efficient runners. Due to this proposal 
the average annual generation would 
increase to 93.100 MWH. in detail, the 


existing and proposed project is 
descril^d as follows: 

(1) A concrete gravity dam, totaling 
about 921 feet long, consisting of a 
North Channel Dam and a South 
Channel Dam: 

North Channel Dam: 

The broad V-shaped north channel 
dam. with a maximum height of 38 feet, 
consist of: 

(a) a 75-foot-Iong concrete retaining 
wall, with a top elevation of 167.2 feet 
(uses); (b) a 23-foot-long non-overflow 
section, with a top elevation of 167.0 
feet (uses); (c) a 244-foot-long 
stanchion section, with five bays, each 
10.5 feet high, having a sill elevation of 
145.0 feet (USGS); (d) a 170-foot-long 
hinged flashboard section, that are 7 feet 
high, with a sill elevation of 149.0 feet 
(USGS); (e) a 93-foot-long gate section, 
having two Taintor gates, each 
measuring 28 feet wide by 16 feet high, 
with a till elevation of 140.0 feet 
(USGS); and (!) an earth-filled abutment 
with a concrete core wall. 

South Channel Dam: 

The South Channel Dam. with a 
maximum height of 51 feet, consists of: 

(a) A 125-foot-loDg intake section, 
with four intake bays; (b) a 33-foot-long 
concrete spillway section, with a 
permanent crest of 154.0 feet fUSGS), 
topped by 2-foot-high stoplogs; (c) a 24- 
foot-long sluice section, with a 
permanent top elevation of 142.0 feet 
(USGS), topped with a 14-foot-high 
Taintor Dow controlled gate, extending 
about 69.5 feet downstream; (d) a 188- 
foot-long stanchion section, with five 
bays, each about 21 feet hi^, topped 
with about 11-foot-high of stoplogs from 
a sill elevation ranging 143.0 feet to 
145.0 feet (USGS); and (e) a 22-foot-long 
concrete gravity non-overflow section, 
with a top elevation of 166.0 feet 
(USGS). 

(2) A concrete, masonry, and steel 
integral powerhouse, about 90 feet high 
by 41 feet wide by 188 feet long, 
equipped with four vertical Francis 
electric generating units having (a) the 
total existing rated capacity of 12.770 
kilowatts CkW), a maximum hydraulic 
capacity of 6,075 cubic feet per second 
(cts), an average annual generation of 
81,900 KfWH; and (b) the total proposed 
rated capacity of 12,770 kW, a 
ma)dmum hydraulic capacity of 7,255 
cfs, an average annual generation of 
93,100 MWH; 

(3) An impoundment, about 12.4 
miles long, having (a) a surface area of 
about 930 ktos (AC); (b) a gross storage 
capacity of 18,500 acre-feet (AF). but a 
negligible useable storage capacity; (c) a 
normal pool headwatw^ elevation of 
156.0 fe^ (USGS); and (d) a normal 
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tail water elevation of 122.5 feet (USGS); 
and 

(4) Appurtenant facilities. 

The existing project would also be 
subject to Federal takeover imder 
sections 14 and 15 of the Federal Power 
Act. 

m. Purpose of Project: The purpose of 
the project is to generate electric energy 
for sale to applicant’s customers. 

n. This notice cUso consists of the 
following standard paragraphs: A4 and 
D9. 

o. Available Location of Application: 
A copy of the application, as amended 
and supplemented, is available for 
in.spection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, 1^., room 
3104. Washington. DC 20426, or by 
calling r202) 208-1371. A copy is also 
available for inspection and 
reproduction at Central Maine Power 
Co., Edison Drive, Augusta, ME 04336. 

4 a. Type of Application: New 
License. 

b. Project Nos,: 2442-001. 

c. Date Filed: December 30,1991. 

d. Applicant: City of Watertown. New 
York. 

a Name of Project: Watertown 
Project. 

f. Location: On the Black River, 
Jefferson County. New York. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.a 791(a)-825(r). 

h. Applicant Contact: Mr. Karl R, 
Amylon, Watertown Municipal 
Building, 245 Washington Street, 
Watertown, NY 13601-3380. (315) 785- 
773a 

L FERC Contact: Michael dees (202) 
219-2807. 

j. Deadline Date: February 23,1993. 

k. Status of Environmental Analysis: 
This applicati on has been accepted for 
filing but is not ready for environmental 
analysis at this time—see attached 
standard paragraph E. 

l. Description of Project: The existing 
Watertown Project’s principal features 
consist of two dams (the Diversion Dam 
and the Delano Island Dam], a headgate, 
a power canal and forebay, a 
powerhouse, an impoundment, and 
appurtenant facilities. In addition, there 
is a designated wetland area of 17 acres 
within the project’s boundary, located 
just upstream of the Diversion Dam 
along the leR shoreline of the forebay. 

The City of Watertown is proposing to 
increase the total installed capacity by 
replacing all existing electrical and 
mechanical equipment with new 
generating units. The existing project 
has a total nameplate capacity of 5.4 
megawatts (MW) and an average annual 
generation of about 28,000 megawatt- 


hours (MWH). The proposed project 
would have a total nameplate capacity 
of 10.8 MW and an average annual 
generation of about 47,900 MWH. 

In detail, the existing and proposed 
project is described as follows: 

(1) The concrete gravity Diversion 
Dam. totaling about 650 feet long, 
consisting of (a) an ogee section, 590 
feet long by 13.5 feet high, with a crest 
elevation of 500.1 feet mean sea level 
(msl), and (b) a small minimum flow 
ogee section, 60 feet long by 11 feet 
high, with a crest elevation of 496.15 
feet msl; 

(2) The concrete gravity Delano Island 
Dam, totaling 200 feet long, with a 
maximum height of 12 feet and a crest 
elevation of 500.1 feet msl; 

(3) A concrete headgate, 200 feet long 
is by 18.5 feet high, with twenty-five 
vertical steel ^tes, each 25 feet wide by 
8 feet high, with a sill elevation of 493.0 
feet msl; 

(4) An excavated power canal, totaling 
1,050 feet long, with varying widths of 
53 to 180 feet, consisting of (a) a 175- 
foot-long concrete gravity ogee section 
which has a 3-foot-wide by 4-foot-high 
mudgate and a trash chute: (b) a 200- 
foot-long by 130-foot-wide forebay, 
which has an existing 60 degree angled, 
150-foot-long trashrack; 

(5) A concrete and brick masonry 
powerhouse, about 49 feet wide by 115 
feet long, equipped with three existing 
generating units, with (a) a rated 
capacity of 1,800 kilowatts (kW) per 
unit: (b) a hydraulic capacity range of 
400 to 3.000 cubic feet per second (cfs); 
and (c) an average annual generation of 
28,000 MWH; the three proposed 
replacement units would have (a) a 
rated capacity of 3,600 kW per unit; (b) 
a hydraulic capacity range of 400 to 
6,000 cfs; and (c) an average annual 
generation of 47,900 MWH; 

(6) An impoundment. 3.5 miles long, 
having (a) a surface area of about 190 
aom (AC); (b) a gross storage capacity 
of 2,000 acre-feet (AF); (c) a negligible 
usable storage capacity; (d) a normal 
headwater elevaticm of 500.1 feet msl; 

(e) a normal tailwater elevation of 473.0 
feet msl; end (f) a designated wetland 
area of 17 AC; 

(7) An existing 100-foot-long, 2.3 
kilovolt (kv) primary transmission line; 
and 

(8) Appurtenant facilities. 

The existing project would also be 
subject to Federal takeover under 
sections 14 and 15 of the Federal Power 
Act. 

m. Purpose of Project: The purpose of 
the project is to provide electric energy 
to several of applicant’s municipal 
accounts and for sale to Niagara 
Mohawk Power Corporation. 


n. This notice also consists of the 
following standard paragraphs: Bl and 
E. 

o. Available Location of Application: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, 1^., room 
3104, Washington. DC, 20426, or by 
calling (202) 208-1371. A copy is also 
available for inspection and 
reproduction at Watertown Municipal 
Building. 245 Washington Street. 
Watertown. NY 13601-3380, (315) 785- 
7730. 

5 a. Type of Application: New 
License. 

b. Project No.: 2538-001. 

c. Date Filed: December 23,1991. 

d. Applicant: Beebee Island 
Corporation. 

e. Name of Project: Beebee Island 
Project. 

f. Location: On the Black River. 
Jefferson County, New York. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. David 
Bristol. Beebee Island Corporation. 100 
Clinton Square, suite 400, Syracuse, NY 
13202-1049. 315-474-2881. 

i. FERC Contact: Michael Dees (202) 
219-2807. 

j. Deadline Date: February 11,1993. 

k. Status of Environmental Analysis: 
This application has been accepted for 
filing but is not ready for environmental 
analysis at this time—see attached 
standard paragraph E. 

l. Description of Project: The Beebee 
Island Corporation (BIC) proposes to 
increase the existing installed capacity 
by upgrading the existing generators and 
adding a new unit to the existing 
northern flume structure. BIC also 
proposes to increase the effective head 
of the project by replacing the existing 
wooden 3-foot-aigh flashboards with an 
8-foot-high rubber dam. The proposal 
would increase the Beebee Island 
hydroelectric plant from a total capacity 
of 8 megawatts (MW) to 13.6 MW, and 
the average annual generation from 38 
megawatt hours (MWh) to 63.9 MWh. 

In detail, the existing and proposed 
project is described as 

(1) An existing 18-foot-high by 266- 
foot-long, U-shaped concrete gravity 
main dam, with a permanent crest 
elevation of 428.0 feet (USGS). topped 
with existing 3-foot-high wooden 
flashboards. which would be replaced 
with an 8-foot-high rubber pneumatic 
dam; 

(2) A 50-foot-long by 15-foot-high, 
concrete-capped stone auxiliary non¬ 
overflow dam. equipped with an 8-foot- 
by-15-foot skimmer gate; 
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(3) An existing 1,900-fool-long 
impoundment, with normal headpond 
elevation of 431.0 feet (USGS), surface 
area of 20 acres (AC), and gross storage 
capacity of 60 acre-feet (AF), which 
would be enlarged to a 2,300-fool-long 
impoundment, with normal headpond 
elevation of 436.0 feet (USGS), surface 
area of 21.5 AC, and gross storage 
capacity of 172 AF; 

(4) An existing 47-foot-wide by 82- 
foot-long powerhouse equipped with 
two vertical generating units, each rated 
at 4,000 kilowatts (kW). a design head 
of 32 feet, and a hydraulic capacity of 

1.800 cubic feet per second (cfs), with 
the generators being upgraded to a total 
capacity of 9,900 kW (Unit 1: 4,600 kVV, 
Unit 2: 5,300 kVV); 

(5) A proposed 30-foot-wide by 60- 
foot-long powerhouse, equipped with 
one horizontal generating unit with a 
rated capacity of 3,700 kVV. a design 
head of 36.1 feet, and a hydraulic 
capacity of 1,300 cfs; 

(6) An existing tailrace with a normal 
surface elevation of 397.4 feet (USGS); 

(7) An existing 300-foot-long, 4.8- 
kilovolt (kV) primary transmission lino; 
and 

(8) Appurtenant facilities. 

The existing project would also be 
subject to Federal takeover under 
sections 14 and 15 of the Federal Power 
Act. 

m. Purpose of Project: The purpose of 
the project is to provide electric energy 
for sale to Niagara Mohawk Power 
Corporation to help meet Niagara’s load 
demand. 

n. This notice aJso^consists of the 
following standard paragraphs: Bl and 
E. 

o. Available Location of Application: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission's Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 
3104, Washington, DC 20426, or by 
calling (202) 208-1371. A copy is also 
available for inspection and 
reproduction at Beebee Island 
Corporation. 100 Clinton Square, suite 
400, Syracuse. NY, 13202-1049, 315- 
474-2881. 

6 a. Type of Application: Subsequent 
License (see 18 Cra 16.2(e) for 
definition). 

b. Project No.: 2643-001. 

c. Date Filed: December 24, 1991. 

d. Applicant: PadfiCorp Electric 
Operations. 

e. Name of Project: Bend 
Hydroelectric Project. 

f. Location: On Deschutes River in 
Deschutes County. Oregon. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a}-825(r). 


h. Applicant Contact: Mr. Stanley A. 
deSousa, Director. Hydro Resources, 
PacifiCorp Electric Operations. 920 S.W. 
Sixth Avenue, Portland, Oregon 97204, 
(503) 464-5343. 

i. FERC Contact: Mr. Surender M. 
Yepuri, P.E, (202) 219-2847. 

j. Deadline Date: February 5,1993, 

k. Status of Environmental Analysis: 
This application is ready for an 
environmental analysis at this time—see 
attached paragraph DlO. 

l. Description of Project: The project 
as proposed for licensing consists of: 

(1) The 14-foot-hi^. 252-foot-long 
rock filled timber crib dam impounding 
the 40-acre Mirror Pond Reservoir; 

(2) a 42-inch-high inflatable rubber 
crest control structure which will 
replace the existing stoplog sections; 

(3) the 56-foot-wide, 59-foot-long, 25- 
foot-high powerhouse containing three 
turbine generator units with a total 
installed capacity of 1.1 MW; and 

(4) other appurtenant structures. The 
average annual generation is 5.28 GWh. 
The applicant is proposing 
rehabilitation of certain project works 
without modifying the existing project. 

m. Purpose of Project: Power 
generated at the project is delivered to 
customers within the applicant’s service 
area. 

n. This notice also consists of the 
following standard paragraphs: A4 and 
DIO. 

7 a. Type of Application: Surrender 
of Exemption (5 MW or Less). 

b. Project No.: 7405-005. 

c. Date Filed: July 13. 1992. 

d. Applicant: Joanne Marie and Garie 
Price. 

e. Name of Project: Upper Indian 
Creek Project. 

f. Location: On Upper Indian Creek in 
Union County, Oregon. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-625(r). 

h. Applicant Contacts: Joanne Marie 
and Garie Price, 63974 Mt. Glen Road, 
U Grande. OR 97850, (503) 963-^4746. 

i. FEHC Contact: Ms. Deborah Frazier- 
Stutely, (202) 219-2842. 

j. Comment Date: January 21,1993. 

k. Description of Proposed Action: 
The existing project for which the 
exemption is being surrendered consists 
of: 

(1) An intake/diversion consisting of 
a 150-foot-long channel, and a 48-inch- 
diameter, 400-foot-long corrugated pipe; 

(2) A 20-inch-diameter. 5,000-foot- 
long steel penstock; 

(3) A powerhouse containing a single 
generating unit with a rated capacity of 
100 kW; 

(4) A 24-kV, 8,000-foot-long 
transmission line; and 

(5) Related facilities. 


The exemptee is requesting surrender 
of its exemption because the exemptee 
is unable to secure a purchaser for the 
power. The project is presently not in 
operation. 

1. This notice also consists of the 
following standard paragraphs: B, C. 

8 a. Type of Application: Major 
License (Less than 5MW). 

b. Fro/ecf No . 10772-001. 

c. Date Filed: June 18,1992. 

d. Applicant: Hydro-Power Electric of 
Nevada, Inc. 

e. Name of Project: Boulder Rapids 
Water Power Project. 

f. Location: On the Snake River at 
river mile 597.5 in Twin Falls and 
Gooding Counties Idaho, near the town 
of Buhl. T.9S., R.15E.. section 9, Boise 
Meridian. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: 

Mr. Robert Jones, Hydro-Power Electric of 
Nevada, Inc., 1766 Addison Avenue East. 
Twin Falls, ID 83301, (208) 733-0404. 

Carl L. Myers. PE. Myers En^eering 
Company, P.A., 750 Warm Springs 
Avenue. Boise, ID 83712. (208) 336-1425. 
Mr. Lee Sheriine, Consultant, 207 Park 
Avenue. Suite 101, Falls Church, VA 
22046-4312. (703) 536-5401. 

Mr. Larry Falkner, L.B. Industries, Inc., 1401 
Shoreline Drive, P.O. Box 2797, Boise. ID 
83701.(208) 345-7515. 

i. FEBC Contact: Ms. Deborah 
Frazier-Stutely, (202) 219-2842. 

j. Comment Date: February 19.1993. 

k. Description of Project: The 
proposed run-of-river project would 
consist of: 

(1) A 12-foot deep wetland peninsula 
extending 320 feet into the north side of 
the river, directly across firom the canal 
intake, to aid in the diversion of river 
flow into; 

(2) An earth-lined side channel intake 
on the south side of river; 

(3) A 14-foot-deep, 2,331-foot-long 
partially lined opened canal with a 
bottom width of 50 feet and a normal 
water surface of 2,966 feet msl; 

(4) A 50-foot-high, 39-foot-long, 92- 
foot-wide reinforced concrete 
powerhouse containing trashracks, 
headgate, an entry chamber and two 
generating units with a combined 
installed capacity of 4,900 kW, with a 
gross head of 24 feet; 

(5) A 20-foot-wide spillway near 
powerhouse; 

(6) A 100-foot-wide concrete rip rap 
rectangular tailrace channel; 

(7) A switchyard; 

(8) A 138-kV. 2.200-foot-long 
transmission line tying into the Idaho 
Power Company Upper Salmon 
substation; and 

(9) Related facilities. 
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Tbe project would generate 
approximately 25.3 GWh of energy 
annually. 

The applicant also proposes to 
provide public access signs, a picnic 
area with paiicing. handicapped Bshing 
access, and intarpretive/nature trails as 
recreatixuial enhancement at the project 
site. 

1. Purpose of Project: The applicant 
proposes to sell the project power to 
Idaho Power Company or another utility 
in the region. 

n. This notice also consists of the 
following standard paragraphs: A2, A9. 
B1.D8. 

o. Available Locations of 
Applications: A copy of the application, 
as amended and supplemented, is 
available for inspection and 
reproduction at the Commission’s 
Public Reference and Files Maintenance 
Branch, located at 941 North Capitol 
Street, NE.. room 3104, Washin^on, DC 
20426, or by calling (202) 208-1371. A 
copy is also available for inspection and 
reproduction at the applicant’s office 
(see item (h) above). 

9 a. Type of Application: Major 
License (less than 5MW). 

b. Project No. 10849-001. 

c. Date Filed: July 9,1992, 

d. Applicant: Hydro-Power Electric of 
Nevada. Inc. 

e. Nome of Project: Empire Water 
Power Project. 

f. Location: On the Snake River at 
river mile 594.5 in Gooding County 
Idaho, near the town of Buhl. T.9S.. 
R.14E.. sec. 1. Boise Meridian. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-«25(r). 

h. Applicant Contact: 

Mr. Robert {ones, Hydro-Power Electric of 
Nevada. Inc.. 1766 Addlf^on Avenue East. 
Twin FaUs, ID 83301. (208) 733-0404. 

Carl L Myers, PE. Myers Engineering 
Company. P.A., 750 Warm Springs 
Avenue. Boise. ID 83712. (208) 336-1425. 
Mr. Lee Shorllne. Consultant.. 207 Park 
Avenue, Suite 101. Falls Church. VA 
22046-4312. (703) 536-5401. 

LB. Industries. Inc., c/o Larry Falkner. 1401 
Shoreline Drive, PjO. Box 2797. Boise. ID 
83701. (208) 345-7515. 

i. FERC Contact: Ms. Deborah 
Fraizer-Stutely (202) 219-2842. 

j. Comment Date: February 19,1993. 

k. Description of Project: The 
proposed run-of-river project would 
consist of: 

(1) an earth-lined side channel intake, 
upstream from Buhl-W'endell bridge: 

(2) A 640-foot-long, 20-foot-deep 
unlined open canal, with a bottom 
width of 35 feet; 

(3) A 19-foot-high. 35-foot-wide. 150- 
foot-long reinfoTC^ concrete box 
culvert road under-crossing; 


(4) A lO-fbot-deep. 1,050-foot-long 
lined open canal, with a bottom width 
of 35 feet; 

(5) A 39-foot-long, 50-foot-high, 98- 
foot-wide reinforc^ concrete 

powerhouse with trashrack, headgate. 
entry chamber, and two generating units 
with a combined installed capacity of 
3,100 kW. operating under a gross head 
of 18 feet; 

(6) A spillway near the powerhouse; 

(7) A switchyard; 

(8) A 45-kV. 600-foot-long 
transmission line tying into an existing 
Idaho Power Company system; 

(9) A 20-foot-wide, 1,300 foot-long 
access road to the powerhouse: and (10) 
related facilities. 

The project would generate 
approximately 19 MWh of energy 
annually. 

The applicant also proposes to 
provide public access signs, and foot 
paths for fishing access as recreational 
enhancement at the project site. 

1. Purpose of Project: The applicant 
proposes to sell the project power to 
Idaho Power Company or another utility 
in the region. 

n. Thts notice also consists of the 
following standard paragraphs: A2. A9. 
Bl.Da 

o. Available Locations of 
Applications: A copy of the application, 
as amended and supplemented, is 
available for inspection and 
reproduction at the Commission’s 
Public Reference and Files Maintenance 
Branch, located at 941 North Capitol 
Street. NE.. room 3104, Washin^on, DC 
20426, or by calling (202) 208-1371. A 
copy is also available for inspection and 
reproduction at the applicant’s office 
(see item (h) above). 

10 a. Type of Application: Minor 
License. 

b. Pro^t No.: 10881-001. 

c. Date Filed: April 24.1992. 

d. App/iconl: Daniel Nelson Evans. }r. 

e. Name of Project: Whitney Mills. 

f. Location: On the Lawson^s Fork 
Creek, Spartanburg County, South 
Carolina. 

g. Filed Pursuant to: Federal Power 
Act 16U.S.C 791 (a)-825(r). 

h. Applicant Contact: Daniel Nelson 
Evans, )r.. 212 Range Road, Kings 
Mountain. NC 28086. (704) 739-9710. 

i. FERC Contact: Charles T, Raabe 
(tag) (202)219-2811. 

Deadline Date: February 22.1993. 

. Status of Environmental Analysis: 
This application is accepted for filing 
but is not ready for environmental 
analysis at this time—see attached 
parapaph D7. 

1. Description: The existing 
inoperative project would consist of: 

(1) A dam with a length of 296 feet 
and a maximum height of about 23 feet: 


(2) A reservoir with a surface area of 
about 2 to 4 acres, a maximum capacity 
of 30-acTe feet, and a normal water 
surface elevation of 703 feet mean sea 
level (msl); 

(3) Two buried steel penstocks, each 
with a length of 60 feet and a diameter 
of 4 feet; 

(4) A brick and concrete powerhouse 
with dimensions of 14.5 feet by 26.5 feet 
containing a single turbine-generator 
unit rated at 225 kilowatts (kW) 
operating at 26 feet of head; 

(5) A tailrace protected by a 30-foot- 
long concrete tailrace wall; 

(6) A new S5-foot-long. 12.5-kilovoll 
(kV) transmission line; and 

(7) Appurtenant equipment and 
facilities. 

The dam contains two low-level 3- by 
5-foot vertical slide gates and has a 231- 
foot-long uncontrolled overflow 
spillway with a crest elevation of 700 
feet rasl surmounted by 3-foot-high 
flashboards. Apphcant estimates that 
the average annual energy production 
would be 826,424 kWh. Energy 
produced would be sold to EH^e Power 
Company. The existing facilities are 
owned by Ernest W. Miller. The 
application was filed during the term of 
Applicant's preliminary permit. 

m. This notice also consists of the 
following standard paragraphs: A2, A9. 
Bl, and D7. 

n. Available locations of Application: 
A copy of the application, as amended 
and supplement^, is available for 
inspection and reproduction at the 
Ck}mmission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 
3104, Washington, DC 20426, or by 
calling (202) 208-1371. A copy is also 
available for inspection and 
reproduction at 212 Range Road, Kings 
Mountain. NC 28086 ana at the 
Spartanburg County Public Library, 333 
South Pine Street, Spartanburg, SC 

11a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11325-000. 

c. Date Filed: September 14,1992. 

d. Applicant Cherry Creek Hydro 
Associates. 

e. Name of Project: Cherry Croek. 

f. Location: On Cherry Creek, in Cache 
(bounty, Utah. Township 14 N, Range 2 
E. Section 29. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 7gi(a)-825(r). 

h. Applicant Contact: Mr. Gene 
Deveraux, 1190 North Spring Place, P.O. 
Box 870, Springville, UT 84663-0870. 
(801) 489-0089. 

i. FERC Contact: Michael Spencer at 
(202) 219-2846. 

L Comment Date: Febnianr 11.1993. 

k. Description of Project: The 
proposed project would consist of: 
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(1) An existing concrete drop inlet 
structure; 

(2) 12-inch-diameter, 6,900-foot-Iong 
penstock; 

(3) A powerhouse containing a 
generating unit with a capacity of 350 
kW and an average generation of 
1,527,900 kWh; and 

(4) A 3,800-foot-long transmission 
line. 

No new access road will be needed to 
conduct the studies. The applicant 
estimates that the cost of the studies to 
be conducted under the preliminary 
permit would be $35,000. 

l. Purpose of Project: Project power 
would be sold. 

m. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9, AlO, B. C. and D2. 

12 a. Type of Application: Preliminary 
Permit. 

b. Project No,: 11326-000. 

c. Date Filed: September 14.1992. 

d. App/jconf.‘Colton Springs Hydro 
Associates. 

e. Name of Project: Colton Springs. 

f. Location: On Colton Springs, a 
tributary to the Price River, in Carbon 
County. Utah. Township 11 S, Range 9 
E. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Gene 
Deveraux, 1190 North Spring Place. P.O. 
Box 870, Springville, UT 84663-0870. 
(801) 489-0089. 

i. FEPC Contact: Michael Spencer at 
(202) 219-2846. 

j. Comment Date: February 11,1993. 

k. Description of Project: The 
proposed project would consist of: 

(1) An existing concrete drop inlet 
structure; 

(2) 12-inch-diameter, 6-mile-long 
penstock; 

(3) A powerhouse containing a 
generating unit with a capacity of 344 
kW and an average generation of 
3,192.300 kWh; and 

(4) A 200-foot-long transmission line. 

No new access road will be needed to 

conduct the studies. The applicant 
estimates that the cost of the studies to 
be conducted under the preliminary 
permit would be $35,000. 

l. Purpose of Project: Project power 
would he sold. 

m. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9, AlO, B. C. and D2. 

13 a. Type of Applicant: Preliminary 
Permit. 

b. Project No.: 11327-000. 

c. Date Filed: September 14,1992. 

d. Applicant: Leamington/Rocky Ford 
Hydro Associates. 

e. Name of Project: Leamington/Rocky 
Ford. 


f. Location: At the existing Utah Canal 
Diversion Structure, on the Sevier River, 
in Juab County, Utah. Township 14 S 
Range 3 W. Section 28. 

g. Filed fhirsuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Gene 
Deveraux, 1190 North Spring Place. P.O. 
Box 870, Springville, UT 84663-0870. 
(801) 489-0089. 

i. FEBC Contact: Michael Spencer at 
(202) 219-2846. 

i. Comment Date: February 11.1993. 

k. Description of Project: The 
proposed project would consist of: 

(1) The existing 12-foot-high Utah 
Canal earthen dam; 

(2) A 120-inch-diameter, 1,050-foot- 
long penstock: 

(3) A powerhouse containing two 
generating units with a combined 
capacity of 1,300 kW and an average 
annual generation of 3,806.800 kWh; 
and 

(4) A 1.500-foot-long transmission 
line. 

No new access road will be needed to 
conduct the studies. The applicant 
estimates that the cost of the studies to 
be conducted under the preliminary 
permit would be $35,000. 

l. Purpose of Project: Project power 
would 1 m sold. 

m. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9. AlO, B, C, and D2. 

14 a. Type of Applicant: Preliminary 
Permit. 

b. Project No.: 11328-000. 

c. Date Filed: September 14.1992. 

d. Applicant: Sevier Bridge Hydro 
Associates. 

e. Name of Project: Sevier Bridge. 

f. Location: At the Sevier Bridge dam, 
on the Sevier River, in Juab County, 
Utah. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Gene 

Deveraux, 1190 North Spring Place, P.O. 
Box 870, Springville. UT 84663-0870. 
(801) 489-0089. 

i. FERC Contact: Michael SpMncer at 
(202) 219-2846. 

Comment Date: February 11,1993. 

. Description of Project: The 
proposed project would consist of; 

(1) The existing 90-foot-high Sevier 
Bridge dam; 

(2) The existing reservior with a 
surface area of 10.905 acres. 

(3) A 120-inch-diameter, 450-foot-long 
penstock; 

(4) A powerhouse containing two 
generating units with a combined 
capacity of 4,500 kW and an average 
annual generation of 9,960,390 kWh; 
and 

(5) A 200-yard-)ong tr^smission line. 


No new access road will be needed to 
conduct the studies. The applicant 
estimates that the cost of the studies to 
be conducted under the preliminary 
permit would be $35,000. 

l. Purpose of Project: Project power 
would be sold. 

m. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9, AlO, B, C, and D2. 

15 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11330-000. 

c. Date Filed: September 14.1992. 

d. Applicant: South Fork Hydro 
Associates. 

e. Name of Project: South Fork Power 
Proj^. 

f. Location: On the South Fork Provo 
River, in Utah County, Utah. Township 
5 S, Range 3 E. Section 26. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: C^ne 

Deveraux, 1190 North Spring Place, P.O. 
Box 870, Springville, UT 84663-0870. 
(801) 489-0089. 

i. FERC (Contact: Michael Spencer at 
(202) 219-2846. 

t Comment Date: Februanr 11,1993. 

. Description of Project: The 
proposed project would consist of: 

(1) Six existing concrete drop inlet 
structures at springs which are 
tributaries to the ^uth Fork Provo 
River; 

(2) A 24-inch-diameter, 14,310-foot- 
long penstock combining the flows from 
the inlets; 

(3) A powerhouse containing a 
generating unit with a capacity of 698 
kW and an average annu^ generation of 
6,920,000 kWh; and 

(4) A 200-yard-long transmission line. 
No new access road will be needed to 
conduct the studies. The applicant 
estimates that the cost of the studies to 
be conducted under the preliminary 
permit would be $35,000. 

1. Purpose of Project: Project power 
would be sold. 

m. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9, AlO, B, C, and D2. 

16 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11331-000. 

c. Date Filed: September 14,1992. 

d. Applicant: Upper Falls Hydro 
Associates. 

6. Name of Project: Upper Falls, 

f. Location: On Upper Falls Creek, in 
Utah County, Utah. Township 5 S Range 
3 E, Section 34. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Gene 

Deveraux, 1190 North Spring Place, P.O. 
Box 870, Springville, UT 84663-0870. 
(801) 489-0089. 
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i. FERC Contact: Michael Spencer at 
(202) 219-2846. 

j. Comment Date: February 11.1993. 

k. Description of Project: The 
proposed project would consist of: 

(1) The existing 3.5-foot-high 
diversion wall; 

(2) A 10-inch-diameter, 1,000-foot- 
long penstock; 

(3) A powerhouse containing a 
generating unit with a capacity of 87 kW 
and an average annual generation of 
603,100 kWh; and 

(4) A 200-yard-long transmission line. 

No new access road will be needed to 

conduct the studies. The applicant 
estimates that the cost of the studies to 
be conducted under the preliminary 
permit would be $35,000. 

l. Purpose of Project: Project power 
would sold. 

m. This notice also consists of the 
following sfandard pargraphs: A5. A7, 
A9, AlO, B.Cand D2. 

17 a. Type of Application: Preliminary 
Permit. 

b. Project A/b.; 11335-000. 

c. Date Filed: September 17.1992. 

d. Applicant: Conco Western Stone 
Co. 

e. Name of Project: Conhydro. 

f. Location: Near the Fox River, in the 
Village of North Aurora, Kane County. 
Illinois. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C 791 (a)-825(r). 

h. Applicant Contact: Mr. William J. 
Bauer, P.E., 905 West Hillgrove Avenue. 
U Grange. IL 60525. (708) 352-9445. 

i. FERC Contact: Charles T. Raabe (dt) 
(202) 219-2811. 

j. Comment Date: February 4.1993. 

k. Description of Project: The 
proposed pumped-storage project would 
consist of: (1) An existing open-pit 
quarry modi Bed to form an upper 
reserv'oir having water surface elevation 
about 720 feet MSL; (2) a 20-foot- 
diameter. 5,000-foot-deep vertical shaft; 
(3) an underground powerhouse 
containing 15 turbine/pump units each 
rated at 160-MW; (4) a mined lower 
reservoir having about 4,000 acre-foot 
storage capacity; (5) a 345-k substation; 
(6) a short 345-^V transmission line; 
and (7) appurtenant facilities. Applicant 
estimates that the cost of the studies 
under the permit would be $6,000,000. 
Project energy would be sold to/ 
purchased from Commonwealth Edison 
Company. The existing quarry is owned 
by the Applicant. The initial filling of 
the project reservoir would be with 
water from the Fox River. Applicant 
proposes to perform on-site exploratory 
drilling during the term of the permit. 

l. This notice also consists of the 
following standard paragraphs: A5. A7. 
A9. AlO. B. C.&D2. 


a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11359-000. 

c. Date Filed: October 27.1992. 

d. Applicant: Northrop fcgineering 
Corporation. 

e. Name of Project: Murphy 
Hydroelectric Project. 

f. Location: On the Connecticut River, 
in the town of Pittsburg. Coos County, 
New Hampshire. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791 (a>-825(r). 

h. Applicant Contact: F^ J. Ayer, 
Northrop, Devine & Tarbell, Inc., 500 
Washin^on Avenue, Portland. Maine 
04103. 

i. FERC Contact: Mary Golato (202) 
219-2804. 

j. Comment Date: February 4,1993. 

l. Description of Project: T^e proposed 
project would consist of the following 
facilities: (1) An existing dam 2,100 feet 
long; (2) an existing reser\roir about 5 
miles long, varying in width from 1,500 
feet to 6,200 feet, and having a storage 
capacity of 96,000 acre-feet, and a 
surface area of approximately 2,020 
acres; (3) a new powerhouse housing 
one turbine-generator unit with an 
installed capacity of 3.5 megawatts; (4) 

a transmission line; and (5) appurtenant 
facilities. The dam is owned by the State 
of New Hampshire. The average annual 
generation would be 12.000,000 
Idlowatthours. The estimated cost of the 
studies under permit would be 
$126,000. 

m. This notice also consists of the 
following standard paragraphs: A3. A7, 
A9. AlO. B. C. and D2. 

19 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11374-000. 

c. Date Filed: November 23.1992. 

d. Applicant: Butler County. 

e. Name of Project: Greene Mill Dam. 

f. Location: On the Shell Rock River, 
in the Town of Greene, Butler County. 
Iowa. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791 (a)-825(r). 

h. Applicant Contact: Mr. Steve 
Brunsma. Rural Route 1, Clarksville. 
Iowa 50619. (319) 278-4237. 

i. FERC Contact: Charles T. Raabe (dt) 
(202) 219-2811. 

j. Comment Date: February 11,1993. 

k. Competing Application: Project No. 
11345-000. 

Date Filed: October 1,1992. 

Due Date: January 8,1993. 

l. Description of Project: The existing 
inoperative project would consist of: (1) 
A 290-foot-long. 11-foot-high concrete 
dam: (2) a reservoir having an 85'acre 
surface area and a 385-acre-foot storage 
capacity at normal water surface 
elevation of 946 feet MSL; (3) a 


powerhouse containing one 120-4cW 
generating unit and one 250-kW 
generating unit for a total installed 
capacity of 370-kW operated at a 9-foot 
head; (4) a short 13.8-4cV transmission 
line; and (5) appurtenant facilities. The 
dam is owned by Butler County, Iowa. 
Applicant estimates that the average 
annual generation would be 1,750 M\VH 
and that the cost of the studies under 
the permit would be $100,000. Power 
would be sold to the utility company 
serving the area. 

m. This notice also consists of the 
following standard paragraphs: A8. 

AlO. B. C and D2. 

20 a. Type of Application: New 
License. 

b. Project No.: 2564-003. 

c. Date Filed: December 27,1991. 

d. App/icanf; Rochester Gas & 

Electric Corporation. 

e. Name of Project: Station No. 26 
Project. 

f. Location: On the Genesee River, 
Monroe County. New York. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 79l(a)-S25(r). 

h. Applicant Contact: Mr, Clyde A. 
Forbes. Rochester Gas & Electric 
Corporation, 89 East Avenue, Rochester. 
NY 14649. (716) 724-6110. 

i. FERC Contact: Michael Dees (202) 
219-2807. 

t Deadline Date: February 19,1993. 

. Status of Environmental Analysis: 
This application has been accepted for 
filing and is ready for environmental 
analysis at this time—see attached 
standard paragraph D9. 

1. Description of Project: The project 
structures consist of a dam structure, an 
intake structure, a penstock, a 
powerhouse, a tailrace, an 
impoundment, a transmission line, and 
appurtenant facilities. The existing 
project has a generator capacity of 3.0 
megawatts (MW), a hydraulic capacity 
range of 200 to 1,800 cubic feet per 
second (cfs), and an average annual 
generation of about 12,000 megawatt- 
hours (MWH). 

The applicant has proposed to replace 
the turbine's runners, which would 
increase the gross generating output of 
the project. The proposed project would 
have a gross generating output of 3.3 
MW, a hydraulic capacity range of 250 
to 1,900 cfs. and an average annual 
generation of about 18,000 MWH. 

In detail, the existing and proposed 
project is described as follows; 

(1) A concrete gravity dam consisting 
of four hydraulically operated sector 
gates: (a) Two of which are 110 feet long 
by 9 feet high, with a sill elevation of 
502.87 feet mean sea level (msl); and (b) 
two of which are 54 feet long by 9 feet 
high, with a sill elevation of 502.87 feet 
msl; 
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(2) A concrete intake structure 
consisting of nine individual bays with 
trashranks of inch bars at inch 
spadngs, and a total gross area of 1.600 
square feet; 

(3) A horseshoe-shaped concrete 
penstock, 262 feel long with an average 
cross-sectional area of 200 square feet; 

(4) A brick and steel powerhouse, 
about 50 feet long by 45 feet wide by 34 
feet high, equipped with one vertic:^ 
Kaplan electric generating unit having 
(a) an existing capacity of 3.0 megawatts 
(MW), a hydraulic capacity range of 200 
to 1.800 cubic feet per second (cfe), an 
average annual generation of 12,000 
MWH. and a net head of 25 feet; and (b) 
the proposed capacity of 3.3 MW, a 
hydraulic capacity range of 250 to 1,900 
cfs, an average annual generation of 
18.000 MWH. a net head of 06 foef ; 

(5) An impoundment having (a) a 
surface area of 90 acres (AC); (b) a gross 
storage capacity of 2,000 acre-feel (AF) 
and a negligible usable storage capacity; 
and (c) a minimum and maximum 
headwater elevation of 512.6 to 513.1 
feet msl. respectively; 

(6) An unaerground transmission line; 
and 

(7) Appurtenant fecilities. 

The existing project would also be 
subject to Fed^l takeover under 
sections 14 and 15 of the Federal Power 
Act. 

m. Purpose of Project: The purpose of 
the project is to provide electric energy 
to the applicant's electric system. 

n. This notice also consists of the 
follow^ing standard paragraphs: A4 and 
D9. 

o. Available Location of Application: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission's Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE.. room 
3104, Washington. DC, 20426, or by 
calling (202) 208-1371. A copy is also 
available for inspection and 
reproduction at Rochester Gas k Electric 
Corporation, 89 East Avenue, Rochester, 
NY. 14649. 

21 a. Type of Application: Surrender 
of License. 

b. Project No: 8945-008. 

c:. Date Filed: November 9,1992. 

d. Applicant: MansBeld Hydro 
Corporation. 

e. Name of Project: Natchaug River 
Project. 

f. Location: On the Natchaug River, in 
the Town of Windham, Windham 
County, and the Town of Tolland. 
Mansfield County, Connecticut. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C 791(a)-825(T). 

h. Applicant Contact: lUchard D. Ely, 
III, President, 140 Brookside Lane. 


MansBeld Center, CT 06250. (203) 487- 
1395. 

i. FERC Contact: Mary Golato (202) 
219-2804. 

|. Coimneiil Date: January 29,1993. 

k. Description of ^ject: The licoDse 
for this project was issued on June 29, 
1988, for an installed capacity of 240 
kilowatts. Tha Federal Energy 
Regulatory Commission determined that 
the licensee did not meet the deadline 
for start of constructioo. 

l. This notice also consists of the 
following standard paragraphs: B, C, 
and D2. 

22 a. Type of Application: Major 

1 irwncA 

b. Project No.: 10749-001. 

c. Date Filed: December 30,1991. 

d. Applicant: Iowa Hydropower 
Development Corporation. 

e. Name of Profect: Saylorville Dam. 

f. Location: On the Des Moines River 
in Polk County, Iowa. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C 791(a)-025(r). 

h. Applicant Contact: Mr. Justin 
Rundle, 3900 Crosby Drive, Suite 1620, 
Lexington. KY 40515. (606) 271-4781. 

i. FERCContact: Charles T. Raabe 
(tag) (202)219-2811. 

i. Deadline Date: February 22,1993. 

k. Status of Environmental Analysis: 
This application is accepted fer 61ing 
but is not ready for environmental 
analysis at this time—see attacJied 
paramph D7. 

l. uescription of Project:The proposed 
project would utilize the existing U.S. 
Army Corps of Engineers' Saylorville 
Dam and Reservoir and would consist 
of: 

(1) Six submersible turbine-generator 
units, three rated at 1,800 kW and three 
at 1,400 kW. attached to slide gates at 
the base of the control tower l^ted at 
the bottom of the reservoir at elevation 
793.0 feet; 

(2) A turbine-generator unit storage 
and maintenance platform located an 
the upstream face of the existing gate 
tower at elevation 900.0 feet; 

(3) a utility raceway consisting of six 
4,160 voh 3-phase direct buried cables 
and a 100 pair direct buried control 
cable; 

(4) A utility building located about 
1,200 feet west of the gate tower service 
bridm 

(5) A switchyard located adjacent and 
west of the switciigear building; and 

(6) Appurtenant electrical and 
mechanical fadlitias. 

Applicant estimates that the average 
annual energy production would be 
28,300.000 kWb. Energy produced 
would be sold to the locaJ Iowa Power 
Company. Ihe application was filed 
during the term of Applicant's 
preliminary permiL 


n. This notice also consists of the 
following standard paragraphs: A2. A9» 
and D7. 

o. Available Locations of Application: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission's Pidilic Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 
3104, Washington, DC 20426, or by 
calling (202) 208-1371. A copy is also 
available for inspection and 
reproductkm at 3900 Crosby Drive, 

Suite 1620, Lexington, KY 40515, (606) 
271-4781. 

Standard Paragraphs 

A2. Development Application —Any 
qualified applicant desiring to file a 
competing application must submit to 
the Commission, on or before the 
specified deadline date for the 
particular application, a competing 
development application, or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after the specified 
deadline date for the piarticulv 
applic8tk». Apphcations for 
preliminary permits wiD not be 
accepted in response to this notice. 

A3. Development Application —^Any 
qualified development applicant 
desiring to file a competing application 
must submit to the C^mission, on or 
before the specified comment date for 
the particular application, a competing 
development application, or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after t^ specified 
comment date for the particular 
application. ApplicatioDS for 
prehminary permits will not be 
accepted in response to this notice. 

A4. Development Application —^Public 
notice of the filing of the initial 
development application, whidi has 
already been given, established the due 
date for filing competing applications or 
notices of intent. Under the 
Commission's regulations, any 
competing devel^ment application 
must be filed in response to and in 
compliance urith public notice of the 
initial development application. No 
competing applications or notices of 
intent may be filed in response to this 
notice. 

A5. Preliminary Permit—Anyone 
desiring to file a competing application 
for preliminary permit for a proposed 
project must su^it the competing 
application itself, or a notice of intent to 
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nie such an application, to the 
Commission on or before the specified 
comment date for the particular 
application (see 18 Cra 4.36). 
Submission of a timely notice of intent 
allows an interested person to file the 
competing preliminary permit 
application no later than 30 days after 
the specified comment date for the 
particular application. A competing 
preliminary permit application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36. 

A7. Preliminary Permit —Any 
Qualihed development applicant 
aesiring to file a competing ^ 

development application must submit to 
the Commission, on or before a 
specified comment date for the 
particular application, either a 
competing development application or a 
notice of intent to file such an 
application. Submission of a timely 
notice of intent to file a development 
application allows an interested person 
to file the competing application no 
later than 120 days after the specified 
comment date for the particular 
application. A competing license 
application must conform with 18 CFR 
4.30(b) (l)and (9) and 4.36. 

A8. Pieliminary Permit—Public notice 
of the filing of the initial preliminary 
permit application, which has already 
been given, established the due date for 
filing competing preliminary permit 
applications or notices of intent. Any 
competing preliminary permit or 
development application or notice of 
intent to file a competing preliminary 
permit or development application must 
be filed in response to and in 
compliance with the public notice of the 
initial preliminary permit application. 
No competing applications or notices of 
intent to file competing applications 
may be hied in response to this notice. 

A competing license application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36. 

A9. Notice of Intent —A notice of 
intent must specify the exact name, 
business address, and telephone number 
of the prospective applicant, and must 
include an unequivocal statement of 
intent to submit, if such an application 
may be hied, either a preliminary 
permit application or a development 
application (specify which type of 
application). A notice of intent must be 
served on the applicant(s) named in this 
public notice. 

A10. Proposed Scope of Studies under 
^ Permit —A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
will be 36 months. The work proposed 
under the preliminary permit would 
include economic analysis, preparation 


of preliminary engineering plans, and a 
study of environmental impacts. Based 
on the results of these studies, the 
Applicant would decide whether to 
proceed with the preparation of a 
development application to construct 
and cmerate the project. 

B. Comments, Protests, or Motions to 
Intervene —^Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure. 18 CFR 385.210. .211. 
.214. In determining the appropriate 
action to take, the Commission will 
consider ell protests or other comments 
hied, but only those who file a motion 
to intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 

lication. 

1. Protests or Motions to Intervene — 
Anyone may submit a protest or a 
motion to intervene in accordance with 
the requirements of Rules of Practice 
and Procedure, 18 CFR 385.210. 

385.211. and 385.214. In determining 
the appropriate action to take, the 
Commission will consider all protests 
filed, but only those who file a motion 
to intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any protests or 
motions to intervene must be received 
on or before the specified deadline date 
for the particular application. 

C. Filing and Service of Responsive 
Documents —^Any filings must bear in 
all capital letters the title 
"COMMENTS'-, "NOTICE OF INTENT 
TO FILE CX)MPETING APPLICATION". 
"COMPETING APPUCATION". 
"PROTEST". "MOTION TO 
INTERVENE", as applicable, and the 
Project Number of the particular 
application to which the filing refers. 
Any of the above-named documents 
must be filed by providing the original 
and the number of copies provided by 
the Commission's regulations to: The 
Secretary. Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
NE.. Washington. DC 20426. An 
additional copy must be sent to the 
Director, Division of Project Review. 
Federal Energy Regulatory Commission. 
Room 1027, at the above-mentioned 
address. A copy of any notice of intent, 
competing application or motion to 
intervene must also be served upon each 
representative of the Applicant 
specified in the particular application. 

D2. Agency Comments —F^eral, 

State, and local agencies are invited to 
file comments on the described 
application. A copy of the application 


may be obtained by agencies directly 
from the Applicant. If an agency does 
not file comments within the time 
specified for filing comments, it will be 
presumed to have no comments. One 
copy of an agency's comments must also 
be sent to the Applicant's 
representatives. 

u7. Filing and Service of Responsive 
Documents —^The application is not 
ready for environmental analysis at this 
time; therefore, the Commission is not 
now requesting comments, 
recommendations, terms and 
conditions, or prescriptions. 

When the application is ready for 
environmental analysis, the 
Commission will issue a public notice 
requesting comments, 
recommendations, terms and 
conditions, or prescriptions. 

All filings must (1) bear in all capital 
letters the title "PROTEST" or 
"MOTION TO INTERVENE." "NOTICE 
OF INTENT TO FILE COMPETING 
APPLICj\TION." or "COMPETING 
APPUCATION;" (2) set forth in the 
heading the name of the applicant and 
the project number of the application to 
which the filing responds; (3) furnish 
the name, address, and telephone 
number of the person protesting or 
intervening; and (4) otherwise comply 
with the requirements of 18 CFR 
385.2001 through 385.2005. Any of 
these documents must be filed by 
providing the original and the number 
of copies required by the Commission’s 
regulations to: The Secretary, Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 

DC 20426. An additional copy must be 
sent to Director, Division of Project 
Review, Office of Hydropower 
Licensing, Federal Energy Regulatory 
Commission. Room 1027, at the above 
address. A copy of any protest or motion 
to intervene must be served upon each 
representative of the applicant specified 
in the particular ^plication. 

D8. Filing and Service of Responsive 
Documents —^The application is not 
ready for environmental analysis at this 
time; therefore, the Commission is not 
now requesting comments, 
recommendations, terms and 
conditions, or prescriptions. 

When the application is ready for 
environmental analysis, the 
Commission will issue a public notice 
requesting comments, 
recommendations, terms and 
conditions, or prescriptions. 

All filings must (1) bear in all capital 
letters the title "PROTEST" or 
"MOTION TO INTERVENE." "NOTICE 
OF INTENT TO HLE COMPETING i 

APPLICATION." or "COMPETING , 

APPLICJVTION;" (2) set forth in the ' 

i 

1 
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heading the name of the applicant and 
the project number of the application to 
which the filing responds; (3) furnish 
the name, addr^s, and telephone 
number of the person protesting or 
intervening; and (4) otherwise comply 
with the requirements of 18 CFR 
385.2001 through 385.2005. Agencies 
may obtain copies of the application 
directly from me applicant Any of these 
documents must be filed by providing 
the original and the number of copies 
required by the Commission's 
regulations to: The Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Strwt, NE., Washington, 
DC 20426. An additional copy must be 
sent to Director, Division of Project 
Review, Office of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 1027, at above 
address. A copy of any protest or motion 
to intervene must be served upon each 
representative of the applicant specified 
in the particular application. 

D9. Filing and iervice of Fesponsive 
Documents —The application is ready 
for environmental analysis at this time, 
and the Commission is requesting 
comments, reply comments, 
recommendations, terms and 
conditions, and prescriptions. 

The Commission directs, pursuant to 
§ 4.34(b) of the regulations (see Order 
No. 533 issued May 8,1991, 56 FR 
23108. May 20,1991) that all comments, 
recommen^tions, terms and conditions 
and prescriptions concerning the 
application be filed with the 
Commission within 60 days from the 
issuance date of this notice. (February 

16.1993 for Project No. 2325-007 and 
February 19,1993 for Project No. 2584- 
003). All reply comments must be filed 
with the Commission within 105 days 
from the date of this notice. (March 30, 
1993 for Project No. 2325-007 and April 

6.1993 for Project No. 2584-003). 

Anyone may obtain an extension of 

time for these deadlines from the 
Commission only upon a showing of 
good cause or extraordinary 
circumstances in accordance with 18 
CFR 385.2008. 

All filings must (1) bear in all capital 
letters the title "COMMENTS", "REPLY 
COMMENTS". 

' RECOMMENDATIONS," "TERMS 
AND CXDNDinONS." or 
"PRESCRIPTIONS;" (2) set forth in the 
heading the name of the applicant and 
the project number of the application to 
which the filing responds; (3) furnish 
the name, address, and telephone 
number of the person submitting the 
filing; and (4) otherwise comply with 
the requirements of 18 CFR 385.2001 
through 385.2005. All comments, 
recommendations, terms and conditions 


or prescriptions must set forth their 
evidentiary basis and otherwise comply 
with the requirements of 18 CFR 4.34(b). 
Any of these documents must be filed 
by providing the original and the 
number of copies required by the 
Commission’s regulations to: The 
Secret^, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE.. Washington, DC 20426. An 
additional copy must be sent to 
Director, Division of Project Review 
Office of Hydropower Licensing, 

Federal Energy Regulatory Commission, 
Room 1027, at the above address. Each 
filing must be accompanied by proof of 
service on all persons listed on the 
service list prepared by the Commission 
in this proofing, in accordance vrith 
18 CFR 4.34(b). and 385.2010. 

DlO. Filing and Service of Fesponsive 
Documents —The application is ready 
for environmental analysis at this time, 
and the Commission is requesting 
comments, reply comments, 
recommendations, terms and 
conditions, and presmptions. 

The Commission directs, pursuant to 
§ 4.34(b) of the regulations (see Order 
No. 533 issued May 8.1991, 56 FR 
23108, May 20,1991) that all comments, 
recommendations, terms and conditions 
and prescriptions concerning the 
application be filed with the 
Commission within 60 days from the 
issuance date of this notice. (February 5, 
1993 for Project No. 2643-001)^ All 
reply comments must be filed with the 
C}ommission within 105 days fiom the 
date of this notice. (March 22,1993 for 
Project No. 2643-001). 

Anyone may obtain an extension of 
this for these deadlines from the 
Commission only upon a showing of 
good cause or extraordinary 
circumstances in accordance with 18 
CFR 385.2008. 

All filings must (1) bear in all capital 
letters the title "COMMENTS". "REPLY 
COMMENTS", 

"RECOMMENDATIONS," TERMS 
AND CONDITIONS," or 
"PRESCRIPTIONS;" (2) set forth in the 
heading the name of the applicant and 
the project number of the application to 
which the filing responds; (3) furnish 
the name, address, and teiepbone 
number of the person submitting the 
filing; and (4) otherwise comply with 
the requirements of 18 CFR 385.2001 
through 385.2005. All comments, 
recommendations, terms and conditions 
or prescriptions must set forth their 
evidentiary basis and otherwise comply 
with the requirements of 18 CFR 4.34(b). 
Agencies may obtain copies of the 
application directly from the applicant 
Any of these documents must ^ filed 
by providing the original and the 


number of copies required by the 
Conunissicm's regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NB.. Washington, DC 20426. An 
additional copy must be sent to 
Director, Division of Project Review, 
Office of Hydropower Licensing, 
Federal Energy Regulatory Cknnmission, 
room 1027, at the above address. Each 
filing must be accompanied by proof of 
service on all persons listed on the 
service list prepared by the Commission 
in this proceeding, in accordance with 
18 CFR 4.34(b), and 385.2010. 

E. Filing and Service of Fesponsive 
Documents —The application is not 
ready for environmental analysis at this 
time; therefore, the Commission is not 
now requesting comments, 
recommendations, terms and 
conditions, or prescriptions. 

When the application is ready far 
environmental analysis, the 
Commission will notify all persons on 
the service Hst and affected resource 
agencies and Indian tribes. If any person 
wishes to be placed on the service list, 
a motion to intervene must be filed by 
the specified deadline date herein for 
such motions. All resource agencies and 
Indian tribes that have official 
responsibilities that may be affected by 
the issues addressed in this proceeding, 
and persons on the service list will be 
able to file comments, terms and 
conditions, and prescriptions within 60 
days of the date the Commission issues 
a notification letter that the application 
is ready for an environmental analysis. 
All reply comments must be filed with 
the Commission within 105 days from 
the date of that letter. 

All filings must: (1) bear in all capital 
letters the title "PROTEST' or 
"MOTION TO INTERVENE;" (2) set 
forth in the heeding the name of the 
applicant and the project number of the 
application to which the filing 
responds; (3) furnish the name, address, 
and telephone number of the person 
protesting or intervening; and ( 4 ) 
otherwise comply %vith the requiraments 
of 18 CFR 385.2001 through 385J2005. 
Any of these documents must be filed 
by providing the original and the 
number of copies required by the 
Commission's regulations to: The 
Secretary, Federal Energy Regulatory 
Commisskm, 825 North Capitol Street. 
NE., Washington, DC 20426. An 
additional copy must be sent to 
Director, Divisian of Prefect Review, 
Office of Hydropower Licmising, 

Federal Energy Regulatory Commission, 
Room 1027, at the above address. A 
copy of any protest or motion to 
intervene must be served upon each 
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representative of the applicant specified 
in the particular application. 

Dated: December 24,1992, Washington, 
DC 

LoU D. Cashell, 

Secretary. 

(FK Doc. 92-31720 Filed 12-20-92; 6:45 am] 
nUING CODE f717-01-«l 


[Docket Noe. TA92-1-60-004] 

Carnegie Natural Gas Co.; ComplUinca 
Filing 

December 23,1992. 

Take notice that on December 18, 
1992, Carnegie Natural Gas Company 
(“Carnegie”) tendered for filing the 
following revised tariff sheets to its 
FERC Gas Tariff, Second Revised 
Volume No. 1, with a proposed effective 
date of December 21,1992; 

Thirty-Ninth Revised Sheet No. 8 
Thirty>Ninth Revised Sheet Na 0 

Carnegie states that it is filing the 
above tariff sheets to comply with the 
Commission's Order on Rehearing 
issued in the captioned docket on 
December 3,1992. Carnegie states that, 
as directed by the Commission, the 
above tariff sheets specify the amount of 
the commodity portion of the refund it 
received from its pipeline supplier, 
Texas Eastern Transmission 
Corporation, on October 30,1992, 
which Carnegie intends to offset against 
tho amortizing subaccount of its 
Account No. 191. Carnegie further states 
that this filing changes only the 
language reflected in footnote 4 of its 
rate sheet (Thirty-Ninth Revised Sheet 
No. 9), and does not result in any 
change to its currently-effective rates, as 
approved by the Commission in Docket 
Nos. TQ93-2-63-000, et al 

Carnegie states that copies of its filing 
were served on all jurisdictional 
customers and interested state 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, E)C 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure 18 CFR 
385.211. All such protests should be 
filed on or before December 31,1992. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 


on file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

(FR Doc. 92-^1651 Filed 12-29-92; 8:45 ami 
MUJNO COOC C7t7-01-y 


[Docket No. TII93-1-110-002] 

Iroquole Gee Trenemieelon System, 
L.P.; Propoeed Chengee In FERC Terlff 

December 23,1992. 

Take notice that on December 16. 
1992, Iroquois Cas Transmission 
System, L. P., (Iroquois) tendered for 
filing as part of its FERC Cas Tariff, 
Original Volume No. 1, Substitute Fifth 
Revised Sheet No. 4, writh a proposed 
efiective date of January 1,1993. 

Iroquois states that it withdraws Fifth 
Revised Sheet No. 4 filed on December 
1,1992, and Fifth Revised Sheet No. 4 
filed on December 3,1992, and submits 
Substitute Fifth Revised Sheet No. 4, in 
order to correctly paginate the substitute 
sheet, which had been filed on 
December 3,1992 to correct a 
typographical error. 

Irc^ois states that copies of the filing 
were served on Iroquois's jurisdictional 
customers and interested state 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission's 
Rules of Practice and Procedure 16 CFR 
385.211. All such protests should be 
filed on or before December 31,1992. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file writh the Commission and are 
available for public inspection. 

Lois D. CssImU. 

Secretary. 

[FR Doc. 92-31647 Piled 12-29-92; 8:45 aral 
8IUJNO COOC sriT-oi-y 


[DocM No. CP93-114-000] 

K N Energy, Inc.; Request Under 
Blanket Authorization 

December 22,1992. 

Take notice that on December 17, 
1992, K N Energy, Inc. (K N), P.O. Box 
281304, Lakewood, Colorado, 80228, 
filed in Docket No. CP93-114-000 a 
request pursuant to § 157.205 of the 
Commission’s Regul ation s under the 
Natural Gas Act (18 CFR 157.205) for 


authorization to operate existing 
facilities which were Installed under 
Natural Gas Policy Act section 311 
authorization, under K N's blanket 
certificate issued in Docket Nos. CP83- 
140-000 and CP83-140-001, all as more 
fully set forth in the request which is on 
file with the Commission and open to 
public inspection. 

K N proposes to operate tho facilities, 
consisting of interconnections between 
K N's facilities and those of Red River 
Pipeline (Red River) and Westar 
Transmission Company (Westar) in 
Hemphill County, Texas, for the 
delivery of transportation volumes to 
Red River and Westar. It is stated that 
the facilities include 3,200 feet of 16- 
inch pipeline and appurtenant facilities 
for the Red River interconnection, 
which has a maximum daily capacity of 
160,000 Mcf, and 1,000 feet of 12-inch 
pipeline and measuring and 
appurtenant facilities for the Westar 
interconnection, which has a maximum 
daily capacity of 60,000 Mcf. It is 
asserted that K N has sufiicient capacity 
to accomplish deliveries writhout 
detriment or disadvantage to its other 
customers. 

Any person or the Commission's staff 
may, writhin 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to 
$ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
rotest to the request. If no protest is 
led writhin the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to section 7 of 
the Natural Cas Act. 

Lois a CashoU. 

Secretary. 

|FR Doc. 92-31633 Filed 12-29-92; 8:45 ami 
BMJJNG COOC I7t7-01-M 


[Docket No. RP93-49-000] 

Palute Pipeline Co.; Comptlanca niing 

December 23.1992. 

Take notice that on December 21, 
1992, Paiute Pipeline Company (Paiute) 
tendered for filing the follc^ng tariff 
sheets to be part of its FERC Gas Tariff. 
First Revised Volume No. 1-A: 

First Revised Sheet No. 11 

Second Revised Sheet No. 86 

First Revised Sheet Nos. 87 through 89 
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Paiute states that its Tiling is being 
submitted in compliance with Ordering 
Paragraph (B) of the Commission’s May 
6,1992. order (Order) in the above- 
referenced docket and Order No. 528. 
Paiute proposes a methodology for the 
allocation among its customers of fixed 
take-or-pay buyout costs from Paiule’s 
upstream pipeline. Northwest Pipeline 
Corporation. 

Paiute proposes an effective date of 
January 15, 1993, for the tendered tariff 
sheets. 

Paiute states that a copy of its filing 
has been served upon all of Paiute's 
jurisdictional customers and interested 
state commissions, as well as upon all 
parties in Docket No. RP89-245, 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street NE.. Washington 
DC 20426. in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211. 385.214). All such motions or 
protests should be filed on or before 
December 31.1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Ca.shell. 

Secretary. 

IFR Doc. 92-31652 Filed 12-29-92; 8:45 am) 
BH.UNG COO€ C717-01-M 


(Docket No. CP93-109-000J 

Panhandle Eastern Pipe Line Co.; 
Application 

December 22,1992. 

Take notice that on December 14, 

1992, Panhandle Eastern Pipe Line 
Company (Panhandle), P.O. Box 1642, 
filed in Docket No. CP93-109-000 an 
application pursuant to section 7(b) of 
the Natural Gas Act wherein it requests 
issuance of an order permitting and 
approving the abandonment of a 
transportation/exchange service 
between Panhandle and Michigan 
Wisconsin Pipe Line Company, which is 
now ANR Pipe Line Company (ANR), 
all as more fully set forth in the 
application which is on file with the 
(Commission and open for public 
inspection. 

Panhandle states that by Commission 
order issued January 18,1977, in Docket 
Nos. CP72-2 and (3^75-538 (57 FPC 


258) Panhandle and ANR were 
authorized to exchange on an 
emergency basis up to 100,000 Mcf of 
gas per day at a point of interconnection 
of their facilities in Dewey (Ounty, 
Oklahoma. Such exchange is made in 
accordance with an agreement between 
Panhandle and ANR dated September 
20.1976 which is currently designated 
as Panhandle’s Rate Schedule in its 
FERC Gas Tariff. Original Volume No. 2. 
Panhandle states that service under Rate 
Schedule E-8 is no longer required and 
that termination has been agreed to by 
Panhandle and ANR. 

Further. Panhandle states that ANR 
will be filing a request for abandonment 
of its related part of this service. 

No facilities are proposed to be 
abandoned herein. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
12.1993, file with the Federal Energy 
Regulatory (Commission, Washington. 

DC 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
(Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory (Commission 
by sections 7 and 15 of the Natural (Cas 
Act and the (Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the (Commission on its own review of 
the matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 


unnecessary for Panhandle to appear or 
be represented at the hearing. 

Lois D. Osheil, 

Secretary. 

(FR Doc. 92-31632 Filed 12-29-92; 8:45 am) 
BIUJNO CODE 0717-01-41 1 § 


[Docket No. CP93-11S-^] 

Panhandle Eastern Pipe Line 
Company; Request Under Blanket 
Authorization 

December 23.1992. 

Take notice that on December 17, 

1992. Panhandle Eastern Pipe Line 
Company (Panhandle), P.O. Box 1642, 
Houston, Texas 77251-1642, filed in 
Docket No. (CP93-116-000, a request 
pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authority to construct and operate a new 
delivery point for Astral Inciustries. Inc. 
(Astral) located in Randolph County, 
Indiana, under its blanket certificate 
issued in Docket No. CP83-83-000 
pursuant to section 7 of the Natural Cias 
Act, all as more fully set forth in the 
request on file with the C^ommission and 
open to public inspection. 

Panhandle states that Astral receives 
service from Ohio Valley Gas Company 
(Ohio Valley); however, Panhandle has 
received a formal request from Astral 
requesting direct transportation service 
and a new interconnect with 
Panhandle’s facilities to provide gas 
service directly to Astral’s facilities at 
Lynn, Indiana. Panhandle further states 
that at the request of Ohio Valley, 
Panhandle is currently seeking 
Commission authorization to abandon 
service to Ohio Valley in Docket No. 
0*92-547-000. Panhandle says that 
Ohio Valley currently receives no 
transportation service from Panhandle. 

Panhandle states that the estimated 
cost to construct the tap and associated 
piping is approximately $39,000. 
Panhandle would be reimbursed by 
Astral for the cost of constructing these 
facilities. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Ck)mmission, 

file pursuant to Rule 214 of the . 

Ck)mmission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
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within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

IFR Doc. 92-31653 Filed 12-29-92: 6:45 am] 

attUMG COOC f717*<01>ll 


(Docket No. TM93-2-28-0011 

Panhandle Eastern Pipe Une 
Company; Change In Tariff 

December 23.1992. 

Take notice that on December 21. 
1992, Panhandle Eastern Pipe Line 
Company (Panhandle) tendered for 
filing the following revised tariff sheets 
to its FERC Gas Tariff, Original Volume 
No. 1 and FERC Gas Tariff, Original 
Volume No. 2, with proposed effective 
date of January 1,1993: 

FERC Gas Tariflf, Original Volume No. 1 

Sub Ninety-Fourth Revised Sheet No. 3-A 
Sub Eighth Revised Sheet No. 3-A.l 
Sub Swenty-First Revised Sheet No. 3-B 
Sub Eighteenth Revised Sheet No. 3-B.1 
Sub Seventeenth Revised Sheet No. 3-F 
Sub Twelfth Revised Sheet No. 3-G 
Sub Tenth Revised Sheet No. 3-H 
Sub Tenth Revised Sheet No. 3-1 
Sub Second Revised Sheet No. 3-K 

FERC Gas Tariff, Original Volume No. 2 

Sub Eighteenth Revised Sheet No. 2731 
Sub Fourteenth Revised Sheet No. 3010 

Panhandle states that it is filing a 
revision to its December 1,1992 GRI 
filing to reflect the revised underlying 
base rates change as a result of a 
December 8,1992 filing in Docket No. 
RP92-166-000 to comply with 
Commission orders dated November 16, 
1992 and December 1,1992. 

No change in the GRI Funding Unit is 
being proposed in this filing. 

Panhandle states that copies of the 
revised tariff sheets are being served on 
all jurisdictional customers, interested 
state commissions and ail parties to this 
proceeding. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission's 
Rules of Practice and Procedure, 18 CFR 
385.211. All such protests should be 
filed on or before December 31,1992. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 


on hie with the Commission and are 
available for public inspection. 

Lois D. CasboU. 

Secretary. 

IFR Doc. 92-31654 Filed 12-29-92; 8:45 am| 
atujMQ COOC crir-oi-M 


[Docket Nos. RP93-24-001 and RP93-^7- 
001 ] 

Tennessee Gas Pipeline Company; 
Tariff Filing 

December 23,1992. 

Take notice that on December 18, 
1992, Tennessee Gas Pipeline Company 
(Tennessee) tendered the following 
revised tariff sheets to be included in its 
FERC Gas Tariff: 

To Be Effective November 1,1992 

Fourth Revised Volume No. J 

Substitute First Revised Sheet No. 190 
Substitute First Revised Sheet No, 486 

To Be Effective January 1,1993 

Original Volume No. 2 

Substitute 29th Revised Sheet No. 5 
Substitute 4th Revised Sheet No. 5A 
Substitute 27th Revised Sheet No. 6 
Substitute 3rd Revised Sheet No. 6A 
Substitute 11th Revised Sheet No. 7 
Substitute 3rd Revised Sheet No. 7A 
Substitute 12th Revised Sheet No. 8 
Substitute 3rd Revised Sheet No. 8A 
Substitute 15th Revised Sheet No. 9 
Substitute 7th Revised Sheet No. 9A 
Substitute 15th Revised Sheet No. 10 
Substitute 2nd Revised Sheet No. lOA 

Tennessee states that the revised tariff 
sheets to be effective November 1,1992, 
reflect the language concerning the 
Incremental Pressure Charge applicable 
to MassPower and the monthly TGIC 
rate language in the event that 
Tennessee furnishes fuel, in compliance 
with the Commission's Order Rejecting 
Tariff Sheets issued on December 11, 
1992, in Docket Nos. RP93-24-000. ef 
ai The revised tariff sheets to be 
effective January 1,1993, reflect a 
correction to certain of the tariff sheets 
filed as part of Tennessee’s December 1, 
1992 Take-or-Pay and GRI Recovery 
Tariff Adjustment filing in Docket No. 
RP93-37, in order to properly reference 
"Original Volume No. 2". Tennessee 
had inadvertently referenced "Fourth 
Revised Volume No. 1" on these sheets 
in the December 1,1992 filing. No 
substantive changes were made. 

Any person desiring to protest said 
filing snould hie a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington. DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure 18 CFR 
385.211. All such protests should be 


hied on or before December 31,1992. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the (Dommission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

IFR Doc. 92-31655 Filed 12-29-92; 8:45 ami 
aaiJNO CODE 1717-01-11 


[Docket Noe. RPS5-177-101 and RP93-13- 
002 ] 

Texas Eastern Transmission Corp.; 
Proposed Changes In FERC Gas Tariff 

December 23,1992. 

Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on December 21,1992 tendered 
for filing as part of its FERC Gas Tariff, 
Fifth Revised Volume No. 1, the tariff 
sheets listed below: 

Effective November 1,1992 

Sub Fourth Revised Sheet No. 603 
Sub Fifth Revised Sheet No. 604 
Sub First Revised Sheet No. 634 

Effective November 29,1992 

2nd Sub Fifteenth Revised Sheet No. 802 

Texas Eastern states that on October 

28.1992, in Docket No. RP85-177-097, 
Texas Eastern Transmission Corporation 
("Texas Eastern") submitted tariff sheets 
to eliminate the GSIRC in compliance 
with the Commission’s August 31,1992 
"Order Denying Clonsolidation, Setting 
Termination Date for Gas Inventory 
Charge, and Denying Rehearing", to 
resolve a remaining GSIRC issue and, as 
a result of elections made by 
Elizabethtown Gas Company 
(Elizabethtown) to revert back to service 
under Rate Schedules DCQ and GS, to 
reinstate Rate Schedule GS. 

Texas Eastern states that on November 

25.1992, in Docket Nos. RP85-177-097, 
RP85-177-098, RP93-13-000, RP93- 
22-000 and CP90-2154-003, the 
Commission issued an "Order 
Accepting Interim Stipulation and 
Agreement. Application for Limited 
Term Amendment to Certificate 
Authority, Tariff Filing, and Compliance 
Filing, Subject to Conditions, and 
Denying Petitions for Declaratory 
Orders" ("November 25 Order"). As 
relevant to the October 28,1992 filing 
in Docket No. RP85-177-097. Ordering 
Paragraph (A) of the November 25 Order 
requires Texas Eastern to make certain 
modifications to Appendix A of such 
order. In particular, the November 25 
Order requires Texas Eastern to (1) 
reinstate for Rate Schedules DCQ and 
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CS the old Form of Service Agreements 
to include the exculpatory clause that 
was in effect before the S^tlement 
became effective, and (2) file 
information showing that its revised 
GSIRC crediting melanism does not 
reduce GSIRC refunds to other 
customers. 

Texas Eastern states that this filing is 
without prejudice to the pending 
request for rehearing, ano/or other 
timely requests for bearing which 
Texas Eastern may file with respect to 
the November 25 Order. 

The proposed effective dates of the 
tariff sheets listed above are November 
1,1992 and November 29,1992, as 
indicated. 

Texas Eastern states that copies of the 
filing were served on Texas Eastern's 
jurisdictional customers and interested 
state commissions. Texas Eastern also 
states that copies of the filing have also 
been served on all parties on the service 
list in Docket Nos, RP8a-67. et al. 
(Phase I) and Docket No. RS92-11. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street. NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission's 
Rules of Practice and Procedure 18 CFR 
385.211. All such protests should be 
filed on or before December 31.1992. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection. 

Lots D. Caihell, 

Secretary, 

|FR Doc. 92-31648 Filed 12-29-92; 8:45 am| 
BiLLMQ cooe sny-ei-u 


(Docket No. RS92-2S-000] 

Trunldlr>e Gas Co.; Technical 
Conference 

December 23.1992. 

Take notice that a technical 
conference will be convened in this 
proceeding on Thursday. January 21. 
1993 at 9:30 a.m. in Trunkline Gas 
Company's offices at 5400 Westbeimer 
Court, Houston, TX. The technical 
conference will reconvene at 9 a.m. 
Friday, January 22,1993. The purpose 
of the meeting is to address TrunUine 
Gas Company's proposed tariff language 
for implementation of Order Nos. 636, 
630-A and 636-B and other issues that 
parties may raise. Trunkline Gas 
Company will file comments in 


response to the technical conference no 
later than January 29.1993. 

All interested parties are invited to 
attend. Attendance at the conference, 
however will not confer party status. 
For additional information, interested 
parties may call Chris Young at 208- 
0088 or Keith Pierce at 208-0372. 

LoU D. CasheU, 

Secretary, 

|FR Doc. 92-31650 Filed 12-29-92; 8:45 am] 
BtLUNO cooe €717-01-41 


[Docket No. RP85-39-009] 

Wyoming Interelete Co., Ud.; Cost ond 
Revenue Study 

December 23.1992. 

Take notice that on December 21, 
1992, Wyoming Interstate Company, 

Ud. ("WIO filed a Cost and Revenue 
Study in compliance with Federal 
Energy Regulatory Commission 
("Commission") order issued on May 
21,1991, approving the WIC rate 
settlement in Docket No. RP85-39-000. 

WIC notes that this study shows its 
revenues at current rates under-recover 
its adjusted actual costs for the twelve 
months ended September 30,1992, by 
approximately $2.0 million. WIC also 
notes that as a result of the $2.0 million 
revenue shortfall, it Is already funding 
the flowback of overfunded deferred 
income taxes through its current rates, 
which is consistent with the rate 
settlement. WIC further notes that even 
after funding of such excess deferred 
income taxes, WICs revenues at ciurent 
rates will still under-recover its costs by 
some $1.6 million. WIC states that 
through this filing it is proposing no 
changes in its rates or in its currently 
effective tariff. 

WIC states that copies of this filing are 
being served on each person designated 
on the Commission's official service in 
this proceeding, and are otherwise 
available for public inspection at WlC's 
offices in Colorado Springs, Colorado. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Eneigy Regulatory Commission, 
825 North Capitol Street. NE., 
Washington, DC 20426. in accordance 

with Rule 211 of the Commission's _ 

Rules of Practice and Procedure (18 CFR 
385.211). All such protests should be 
filed on or before December 31,1992. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 


on file with the Commission and are 
available for public inspection. 
UisaCasheU, 

Secretary. 

IFR Doc. 92-31649 Filed 12-29-92; 8 45 am} 

MJUNG COOC f717-ei-4l 


Office of Foeeil Energy 
(FE Docket No. e9-$3-NQ] 

Niagara Mohawk Power Corporation; 
Order Amending Conditional Order 
and Granting Rnaf Long-Term 
Authorization To Import Natural Oaa 
From Canada 

agency: Office of Fossil Eneigy, DOE. 
ACTION: Notice of order. 

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it nas issued a final o^er granting 
Niagara Mohawk Power Corporation 
authorization to import at Waddington. 
New York, or Niagara Falls. New York 
as an alternative, up to 51,000 Mcf of 
Canadian natural gas per day for a term 
of 14 years extending throu^ Octcfoer 
31, 2006. 

This order is available for inspection 
and copying in the Office of Fuels 
Programs I>Kket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Wellington, DC 20585, 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
exce^ Federal holidays. 

Issued in Washington. DC. December 21. 
1992. 

Charlee F. Vacek, 

Deputy Assistoia Secretary for Fuels 
Programs, Office of Fossil Energy. 

IFR Doc 92-31594 Fded 12-29-92; 5:45 ami 
MJJNQ cooc s n e-et-m 


ENVIRONMENTAL 4>ROTE(mON 
AGENCY 

[FRL-4549-9I 

Agency Information Collection 
Activities Under OMB Review 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C 
3501 et seq.). this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management end Budget 
(OMB) for review and comment. T^ 

ICR describes the nature of the 
information collection and its expected 
cost and burden. 
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DATES: Comments must be submitted on 
or before January 29,1993. 

FOR FURTHER INFORMATION CONTACT: 
Sandy Farmer at EPA, (202) 260-2740. 

SUPPLEMENTARY INFORMATION: 

Oflice of Water 

Title: National Water Quality 
Inventory Reports (ICR No. 1560.03). 

Abstract: ICR No. 1560.03 describes 
the information requirements associated 
with Clean Water Act (CWA) sections 
305(b). 303(d). 314(a). and 106(e). Under 
section 305(b), States and Territories 
must discuss the quality of their waters 
in a biennial report to the EPA. Under 
section 303(d). States and Territories 
must identify and rank waters which do 
not meet water quality standards after 
the application of technology-based 
controls. Under section 314(a), the 
States and Territories must report on the 
status of publicly-owned lakes and on 
efforts to improve their water quality. 
Under section 106(e), the States and 
Territories must report monitoring 
information concerning water qu^ity in 
navigable waters and groundwater. 

EPA's Assessment and Watershed 
Protection Division (AWPD) assembles 
the information submitted by the States 
and Territories and uses it to prepare 
the biennial National Water Quauty 
Inventory Report to Congress, which is 
required by section 305(b)(2) of the 
CWA. 

Burden Statement: The average 
burden associated with the National 
Water Quality Inventory R^orts is 
4.322 hours per response. Tnis total 
includes time for reviewing 
instructions, searching existing data 
sources, gathering the data needed, and 
completing and reviewing the collection 
of information. 

Respondents: States. Territories, River 
Basin Commissions. 

Estimated No. of Respondents: 58. 
Estimated Total Annual Burden on 
Respondents: 250.676 hours. 

Frequency of Collection: Biennial. 

Send comments regarding the burden 
estimate, or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to: 

Sandy Farmer, U.S. Environmental 
Protection Agency, Information Policy 
Branch (PM-223Y), 40l M Street. SW., 
Washington, DC, 20460. 

and 

Matt Mitchell. Office of Management 
and Budget. Ofhce of Information and 
Regulatory ABairs, 725 17th Street. 
NW., Washington, DC. 20503. 


Dated: December 23.1992. 

Paul Lapsley, 

Director. Regulatory Management Division, 
(FR Doc. 92-31746 Filed 12-29-92; 8:45 am) 
BtujNO cooc isao-ao-F 


[FRL-4S50-8] 

Agency Information Collection 
Activities Under 0MB Review 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden; where appropriate, it 
includes the actual data colle<^on 
instrument. 

DATES: Comments must be submitted on 
or before January 29,1993. For further 
information, or to obtain a copy of this 
ICR, contact Sandy Farmer at D^A (202) 
260-2740. 

SUPPLEMENTARY INFORMATION: 

Office of Pesticides and Toxic 
Substances 

Title: Certified/Commercial Pesticide 
Applicator Survey (EPA ICR No.: 
1628.01). This is a new collection. 

Abstract: Under the authority of 
Public Law 101-624, the EPA will 
conduct a survey of non-agricultural 
C^ertified/Commercial Pesticide 
Applicators. The survey is designed to 
provide the Agency with comprehensive 
data on pesticide usage by non- 
agricultural applicatoral. by site and 
pest. The respondents surveyed are 
asked to specify each chemical they use 
by EPA registration number and by any 
other means used to identify the 
product. For each chemical product 
they use, respondents are asked: (i) The 
quantity used over a specified 12-month 
period; (ii) the number of individual 
applications of the product; (iii) the 
dates of applications; and (iv) the 
quantities used, by site, target pest, 
units treated and geographic area. In 
addition, respondents are asked to 
identify the numbers of specified types 
of sites treated with pesticides, for 
example, lawns, residences, businesses, 
golf courses, etc. 

EPA will use the data to meet the 
Congressional mandate which directs 
the Agency to publish annua) 


comprehensive reports concerning 
pesticides use. 

Burden Statement: The burden for 
this collection of information is 
estimated to average 5.4 hours per 
response. This estimate includes the 
time needed to review instructions, 
gather the data needed, complete the 
forms and review the collection of 
information. 

Respondents: Non-agricultural 
Certified Pesticide Applicators and 
Commercial Applicators. 

Estimated No. of Respondents: 4,000 

Estimated No. of Responses Per 
Respondent: 1 

Estimated Total Annual Burden on 
Respondents: 21,445 hours 

Frequency of Collection: Annually 

Send comments regarding the burden 
estimate, or any other aspect of the 
information collection, including 
suggestions for reducing the burden to: 
Sandy Farmer, U.S, Environmental 
Protection Agency, Information Policy 
Branch (PM 223Y). 401 M Street, SW., 
Washington. DC 20460, and Matthew 
Mitchell, Office of Management and 
Budget. Office of Information and 
Regulatory Affairs, 725 17th Street, 
NW., Wa^ington, DC 20503. 

Dated: December 23.1992. 

Paul Lapsley, 

Director, Regulatory Management DivisioQ. 
IFR Doc. 92-31747 Filed 12-29-92; 8:45 am) 
BIUJNQ cooc 6540-60-M 


[PF-569; FRL-4177-7] 

Pesticide Petitions and Food/Feed 
Additive Petitions; Riings 

AGENCY: Environmental Protection 
Agency (EPA) 

ACTION: Notice. 

SUMMARY: This notice announces the 
initial filing of pesticide petitions (PP) 
and food and feed additive petitions 
(FAP) proposing the establishment of 
regulations for residues of certain 
pesticide chemicals in or on certain 
agricultural commodities. 

ADDRESSES: By mail, submit written 
comments to: Public Response and 
Program Resources Branch, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, ^vironmental 
Protection Agency, 401 M St., SW., 
Washington. DC 20460. In person, bring 
comments to: Rm 1128, CM #2,1921 
Jefferson Davis Highway. Arlington, VA 
22202. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as **Confidential 
Business Information'* (CBI). 
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Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 

A copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked conHdential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 1128 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: By 
mail: Registration Division (H7505C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St.. SW.. Washington. DC 20460. In 
person, contact the PM named in each 
petition at the following office location/ 
telephone number: 


Product Manager 

CXficaloca- 

tiorVteiephone 

number 

Address 

GeoTQe LaRocca 

Rm. 202. CM 

1921 Jel- 

(PM-13). 

•2. 703- 
305-6100. 

lerson 
Davis 
Hwy., Ar- 
Hn^^on, 

VA 

Dennis Edwards (PM- 
19). 

Rm. 207. CM 
#2.703- 
305-6386. 

Do. 

Susan Lewis (PM-21) 

Rm. 227. CM 
•2.703- 
305-6900. 

Do. 

Cynthia Giles-Parlier 
(PM-22). 

Rm. 229. CM 
•2.703- 
305-5540. 

Do. 

Robert Taykx (PM- 
25). 

Rm 241. CM 
•2. 703- 
305-6800. 

Do. 

Hoyt Jamerson (PM- 
43). 

Rm. 718. CM 
•2.703- 
305-5310. 

Do. 


SUPPLEMENTARY INFORMATION: EPA has 
received pesticide petitions and food/ 
feed additive petitions os follows 
proposing regulations for residues of 
certain pesticide chemicals in or on 
various agricultural commodities. 

Initial Filings 

1. PP 2F4J 76. Rohm & Haas Co„ 
Independence Mall West, Philadelphia. 
PA 19105, proposes to amend 40 CFR 
180.443 by establishing a regulation to 
permit combined residues of fungicide 
myclobutanil (alpha-butyl-alpha-(4- 
ch!orophenyl)-lH-l,2,4-triazole-l- 
proponenitrile) and its metabolite alpha- 
(3-hydroxybutyl)-alpha-(4- 
chlorophenyl)-lH-1.2.4-tria2ole-l- 
propanenitrile (free and bound) in or on 
cherries at 5.0 ppm. (PM-21) 

2. PP2F4J21.BASF Corp.. 
Agricultural Chemicals, P.O. Box 13528, 
Research Triangle Park, NC 27709-3528, 
proposes to amend 40 CFR 180.412 by 
establishing a regulation to permit 


combined residues of sethoxydim 2-Il- 
(ethoxyimino)butyll-5- 
(2(ethylthio)propyll-3-hydroxy-2- 
cyclohexene-l-one and its metabolites 
containing the 2-cyclohexene-1-one 
moiety (calculated as the herbicide) in 
or on clover. (PM-25) 

3. PP 2F4127. Rohm & Haas Co., 
Agricultural Chemicals Registration and 
Regulatory Affairs, Inde[>endence Mall, 
Philadelp hia. P A 19105, proposes to 
amend 40 CFR part 180 by establishing 
a regulation to permit combined 
residues of fenbuconazole (alpha-(2-(4- 
chlorophenyl)-ethyl)-alpha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile) in 
or on wheat (grain, straw and processed 
fractions), poultry, meat, milk, and eggs, 
(PM-22) 

14. PP2F4J33. Rohm & Haas Co., 
Independence Mall West, Philadelphia, 
PA 19105, proposes to amend 40 CFR 
part 180 by amending the tolerance 
expression for residues of mancozeb in 
or on papayas to *'10 ppm on papayas," 
(PM-21) 

5. PP2F4735. Rohm & Haas Co., 
Independence Mall West. Philadelphia, 
PA 19105, proposes to omend 40 Cra 
part 180 by establishing a regulation to 
permit residues of fenbuconazole 
(alpha-(2-(-chlorophenyl)-othyl)-alpha- 
phenyl-3-(lH-l,2,4 triazole)-!- 
propanenitrile) in or on apples at 4.0 
ppm, apple juice at 0.8 ppm, apple 
pomace (wet) at 0.8 ppm, apple pomace 
(dry) at 3.0 ppm. (PM-22) 

6. PP2F4137. Miles. Inc., 8400 
Hawthorn Rd., P.O. Box 4913, Kansas 
City, MO 64120-0013, proposes to 
amend 40 CFR part 180 by establishing 
a regulation to permit residues of the 
insecticide cyfluthrin, cyano-(4-fluoro- 
3-phenoxyphenyl) methyl 3-(2,2- 
(lichloroethyl)-2.2-dimethyl- 
cyclopropanecarboxylate. in or on 
sorghum, forage at 2.0 ppm, sorghum, 
grain at 4.00 ppm, sorghum, fodder, 
silage, and hay at 5.00 ppm. (PM-13) 

7. PP 2F4139. FMC Corp., 

Agricultural Chemicals Group. 1735 
Market St., Philadelphia, PA 19103, 
proposes to amend 40 CFR part 180 by 
establishing a regulation to permit 
residues of oifenthrin ((2-methylIl,l'- 
biphenyli-3-yl) methyl 3-{2-chloro-3,3.3- 
tri flouro-1-propeny l)-2.2- 
dimethylcyclopropanecarboxylate) in or 
on filberts at 0.05 ppm and pistachios at 
0.05 ppm, (PM-13) 

8. PP2F4154. Rohm & Haas Co., 
Independence Mall West, Philadelphia. 
PA 19105, proposes to amend 40 QTl 
part 180, by estoblishing a regulation to 

f iermit residues of fenbuconazole 
alpha-(2-(4-chlorophenyl)-ethyl)-alpha- 
phenyl-3-(lH-l,2,4-lriazole)-l- 
propanenitrile) and its metabolites (5-(4- 
chlorophenyl)-dihydro-3-phenyl-3- 


(methyl-lH-1.2,4-triazole-l-yl)-2-3H- 
furanone), in or on bananas (pulp) at 
0.05 ppm and bananas (peel) at 0.3 ppm. 
(PM-22) 

9. PP2F4155. Rohm & Haas Co., 
Independence Mall West, Philadelphia. 
PA 19105, proposes to amend 40 OTPt 
180.443, by establishing a regulation to 

ermit residues of myclobutanil (alpha- 
utyl-alpha-(4-ch!orophenyl)-lH-l.2.4- 
triazole-l-propanenitrile), and both the 
free and bound forms of its metabolite 
(alpha-(3-hydroxybutyl)-alpha-(4- 
chforophenyl)-lH-l,2,4-tria2ole-l- 
propanenitrile) in or on cucurbit crop 
group at 0.5 ppm. (PM-21) 

10. FAP2H564t. Rhone-Poulenc AG 
Co., P.O. Box 12014, 2 T.W. Alexander 
Drive, Research Triangle Park, NC 
27709. proposes to amend 40 CFR part 
185 by establishing a food additive 
regulation to permit combined residues 
of aldicarb, aldicarb sulfoxide, and 
aldicarb sulfone in or on soybean meal 
at 0.04 ppm. (PM-19) 

11. FAP 2H5642. Whitmire Research 
Laboratories. Inc., 3568 Tree Ckiurt, St. 
Louis. MO 63122, proposes to amend 40 
CFR part 185 by establishing a food 
additive regulation to permit residues of 
whitmire avert (abamectin) on food¬ 
handling preparation and serving areas. 
(PM-13) 

12. FAP 2H5643. Office of IR-4. Cook 
College, P.O. Box 231, Rutgers, State 
University of NJ, New Brunswick, NJ 
08903-0231, proposes to amend 40 CFR 
part 186 by establishing a feed additive 
regulation to permit residues of 
norflurazon on hops (spent). (PM-43) 

13. FAP 2H5644. Rohm & Haas Co.. 
Independence Mall West, Philadelphia, 
PA 19105, proposes to amend 40 Cilt 
part 185 by establishing a food additive 
regulation to permit residues of 
myclobutanil in or on dried prunes. 
(PM-21) 

14. FAP 2H5645. Rhone-Poulenc AG 
Co.. P.O. Box 12014, 2 T.W. Alexander 
Drive, Research Triangle Park , NC 
27709, proposes to amend 40 CFR part 
185, by establishing a food additive 
regulation to permit combined residues 
of the insecticide thiodicarb and its 
toxic metabolite, methomyl, in or on 

f processed hot peppers at 45.0 ppm. 
PM-19) 

15. FAP 2H5646. IR-4, Cook College, 
P.O. Box 231, Rutgers, State University 
of NJ. New Brunswick. NJ 08903-0231. 
proposes to amend 40 CfTft part 186 by 
establishing a feed additive tolerance fur 
residues of the insecticide phorate (0,0- 
diethyl-S-((ethylthio)methyl)phosphoro- 
dithioate) and its cholinesterase- 
inhibiting metabolites in or on feed, 
dried and spent hops at 2.0 ppm. (PM- 
43) 

Authority: 7 U.S.C 136a. 
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Dated: December 17,1992. 

Ldiwrence E. CuUmo, 

Acting Director, Registration Division, Office 
of Pesticide Programs. 

IFR Doc 92-31570 Filed 12-29-92; 8:45 ami 
RiLUNG cooc laae-so-F 


IOPP-34038; FRL 4179-«1 

Notice of Receipt of Requests for 
Amendments To Delete Uses In Certain 
Pesticide Registrations 

AGENCY: Environmental Protedioo 
Agency (EPA). 

ACTION: Notice. 

SUMMARY: In accordance with Section 
6(f)(1) of the Federal Insecticide, 
Fungicide and Rodenticide Act (FIFRA), 
as amended. EPA is issuing a notice of 
receipt of request for amei^ment by 
registrants to delete uses in certain 
pesticide registrations. 


DATES: Unless a request is withdrawn, 
the Agmicy will approve these use 
deletions and the c^letioiis will become 
effective on March 30,1993. 

FOR FURTHER INFORMATION CONTACT: By 
mail: James A. Hollins, Office of 
Pesticide Programs (H7502C), 
Environmental Protection Agency, 401 
M Street. SW, Washington. DC 20460. 
Office location for commercial courier 
delivery and telephone number Room 
220, Crystal Mall No. 2,1921 Jeffersmi 
Davis Highway, Arlington, VA, (703) 
305-5761. 

SUPPLEMENTARY MFORMATiON: 

1. Introduction 

Section 6(f)(1) of FIFRA provides that 
a registrant of a pesticide product may 
at any time request that any of its 
pectidde registrations be amended to 
delete one or more uses. The Act further 
provides that, before acting on the 
request, EPA must publish a notice of 
receipt of any such request in the 
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Federal Register. Thereafter, the 
Administrator may approve such a 
request. 

n. Intent to Delete Uses 

This notice announces receipt by the 
Agency of applications from r^strants 
to delete uses in the six pestidde 
registrations listed in the following 
Table 1. These registrations are listed by 
registration number, product names and 
the spedfic uses deleted. Users of these 
products who desire continued use on 
crops or sites being deleted should 
contact the applicable registrant before 
March 30,1993 to discuss withdrawal of 
the applications for amendment. This 
90-day period will also permit 
interested members of the public to 
intercede with registrants prior to the 
Agency approval of the deletion. 


Table 1. — Registrations vwtm Reqoests for Amendments to Delete Uses in Certain Pesticide Registrations 


Reolftfatton 

Na 

Product name 

Delete from fatal 

CXX>004-00196 

Benomyt 50% W.P. 

Ornamentals, butie 

000239-00568 

Ortho Home Orchard Spray 

Pfumss prunaa 

000802-00490 

Miner BerKxnyf Systemic Fungicide 

OmementaN, rosea, floieers. shade trees (foliar spray 4 drench) 

062719-00019 

N-Seive 24E Nttrogan StabMtzer 

Cotton, str8w4>eriiea 

062719-00020 

N-Serve 24 Nitrogen SdOttzer 

Cotton, strawberriea 

062719-00114 

Batan LC. 

Alfalfa, blrdsloot trefoS, doaer (alsaie;, tKarro red). (Sreef seeded leOuce 


The following Table 2, includes the names and addresses of record for all registrants of the products in Table 
1, in sequence by EPA company number. 


Table 2. — Registrants Requesting Amendments to Delete Uses in Certain Pesticioe Registrations 

EPA 

company 

No. 

Company name and addroaa 

000004 

000239 

000802 

062719 

Bonide Products, Inc., Wua Avenua. Yo«1cv(0e, NY 13495. 

Chevron Chemical Co., Ortho Consumer Products D*v„ 940 Henaioy St. Ricfvirond. CA 94804 

The Chas. H. U»y Co.. 7737 NE KiRngsworth, Portland, OR 97210. 

DowfElanco, Quad IV 900? Purdue Rd.. IndianapoSs. IN 46268. 


II. Existing Stocks Provisions 

The Agency has authorized registrants 
to sell or distribute product under the 
previously approved labeling for a 
period of 18 months after approval of 
the revision, unless other restrictions 
have been imposed, as in special review 
actions. 

Dated: December 14,1992. 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 

IFR Doc. 92-31449 Filed 12-29-92; 8:45 ami 
BtLUNQ cooc tseo-ao-r 


[OPP^100114; FRL-4159-2) 

Oak Ridge National Laboratory and 
Martin Marietta Inc.; Transfer of Data 

AGENCY: Enviroommital Protection 
Agency (EPA). 

ACTION; Notice. 

SUMMARY; This is a notice to certain 
persons who have submitted 
information to EPA in connection with 
pesticide information requirements 
imposed under the Federal Food, Drug, 
and Cosmetic Act (FFDCA). The Oak 


Ridge National Laboratory (ORNL) and 
Martin Marietta Inc., under an 
interagency Agreement (LAG) will 
perform work for the EPA Office of 
Pesticide Programs (OPP) and will be 
provided access to certain information 
submitted to EPA under FIFRA and the 
FFDCA. Some of this information may 
have been claimed to be confidential 
business Information (CBI) by 
submitters. This information will be 
transferred to ORNL and the Martin 
Marietta Inc. consistent with the 
requirements of 40 CFR 2.209(c) and 
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2.308(i)(2). This transfer will enable 
ORNL and Martin Marietta Inc. to fulfill 
the obligations of an lAG and this notice 
serves to notify affected persons. 

OATES: ORNL and Martin Marietta Inc. 
will be given access to this information 
no sooner than January 11.1993. 

FOR FURTHER INFORMATION CONTACT: By 
mail: Clare Grubbs. Program 
Management and Support Division 
(H7502C). Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St.. SW., Washington. DC 20460. 
Office location and telephone number: 
Rm. 212, Cr>'stal Mall 2.1921 Jefferson 
Davis Highway. Arlington, VA, (703) 
305-7560. 

SUPPLEMENTARY INFORMATION: Under this 
LAG DW89935060-01 which supports 
the OPP regulatory efforts, the 
Biomedical and Environmental 
Information Analysis Section of the 
Health and Safety Research Division at 
ORNL will assist OPP in developing 
uniform standards for evaluating ocular 
toxicity. 

OPP has determined that the lAG 
herein described involves work that is 
being conducted in connection with 
FIFRA, in that pesticide chemicals will 
be the subject of certain evaluations to 
be made under this LAG. These 
evaluations may be used in subsequent 
regulatory decisions under FIFRA. 

Some of this information may be 
entitled to confidential treatment. The 
information has been submitted to EPA 
under sections 3. 4. 6, and 7 of FIFRA 
and under sections 408 and 409 of 
FFDCA. 

In accordance with the requirements 
of 40 CFR 2.209(c), 2.307(h). and 


2.308(h)(2). this LAG with ORNL and 
Martin Medetta Inc., prohibits use of the 
information for any purpose other than 
the purposes spec!Bed in this LAG; 
prohibits disclosure of the information 
in any form to a third party without 
prior written approval from the Agency; 
and requires that each official and 
employee sign an agreement to protect 
the information from unauthorized 
release or compromise. No information 
will be provided until the above 
requirements have been fully satisfied. 
Records of information provided under 
this LAG will be maintained by the 
Project Officer for this contract in OPP. 

All information supplied to ORNL 
and Martin Marietta Inc. by EPA for use 
in connection with this lAG will be 
returned to EPA when ORNL and 
Martin Marietta Inc. have completed 
their work. 

Dated: December 16,1992. 

Susan H. Wayland, 

Acting Director, Office of Pesticide Prograws. 
(FR Doc. 92-31306 Filed 12-29-92; 8:45 am) 
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[OPP-66169; FRL 4178-3) 

Notice of Receipt of Requests to 
Voluntarily Cancel Certain Pesticide 
Registrations 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 

SUMMARY; In accordance with Section 

6(f)(1) of the Federal Insecticide^_ 

Fungicide and Rodentidde Act (FIFRA), 


as amended. EPA is issuing a notice of 
receipt of requests by registrants to 
voluntarily cancel certain pesticide 
registrations. 

DATES: Unless a request is withdrawn by 
March 30.1993, orders will be issued 
cancelling all of these registrations. 

FOR FURTHER INFORMATION CONTACT: By 
mail: James A. Hollins, Office of 
Pesticide Programs (H7502C), 
Environmental Protection Agency, 401 
M Street SW, Washington, DC 20460. 
Office location for commercial courier 
delivery and telephone number. Room 
220, Crystal Mall No. 2.1921 Jefferson 
Davis Highway. Arlington, VA, (703) 
305-5761. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

Section 6(f)(1) of the Federal 
Insecticide, Fungicide and Rodentidde 
Act (FIFRA), as amended, provides that 
a pestidde registrant may. at any time, 
request that any of its pestidde 
registrations be cancelled. The Act 
fuller provides that EPA must publish 
a notice of receipt of any such request 
in the Federal Register before acting on 
the request. 

IL Intent to Cancel 

This Notice announces receipt by the 
Agency of requests to cancel some 46 
pesticide products registered under 
Section 3 or 24(c) of FIFRA. These 
registrations are listed in sequence by 
registration number (or company 
number and 24(c) number) in the 
following Table 1: 


Table 1. — Registrations With Pending Requests for Cancellation 


Registra1k)o No. 

Product name 

Chemical r^ame 

0001X MT-92-0006 

Gas cartkJge (as a device for burTD¥i4ng animal con- 

troO 


000475-00218 

Mildew Wizard 

Sodkim hypochkKHe 

000475-00224 

Sani-Fhjsh 4 Mortih Automatic Bowl Cteanar 

Caldum hypochiortie 

000475-00296 

Outdoor RepeNont lor Dogs and Cats 

Methyl nor>yl Ketone 

000475-00296 

iTxloor Repellent lor Dogs arxl Cats 

Methyl rxioyl Ketone 

000476 04-82-0015 

Dyfonate 10-G 

OEthyf 5-phenyl ethylphosphonodithkxata 

000655-00345 

PrBr>tox MelhoxycNor Technical 100% 

Methoxychlor (2,2-bls(/Hneth0Kypheriy1>-1.1 J-tr1chlaoethane) 

001001-00004 

PMAS Fungicide for Winter Tud Diseases 

Phervylmercuric acetate 

001258-00004 

Lo*Bax Special 

Caldum hypochlorlie 

001258-00911 

OUn NTH Granular Dry Chlor1ne-€0 tor S>Mmming 
Pools 

Calcium hypochlorite 

001258-00915 

Oim MAdew-Rid 

Calcium hypochlorite 

001258-00919 

OHn Instant MUdew Rk) 

Caldum hypochlortte 

001258-00971 

Olln Minute MUdew Rid 

Caldum hypochlortte 

001256-00978 

Oan MTH Dry Chlodnator Granular • 62 

Caldum hypochloftte 

001256-00979 

OOn HTH Dry Chloflnator Tablets - 62 

Calcium hypochlortte 

001256-01058 

Calcium Hypochlortte Sanitizer Tablets <55 

Caldum hypochlortte 










Federal Register / Vol. 57, No. 251 / Wednesday, December 30, 1992 / Notices 


62337 


Table 1. — Registrations With Pending Requests for Cancellation—C ontinued 


Rogtetratton No. 

Product name 

Chemical name 

001258-01063 

Caldum HypocWodta SanltiMr Granu(ar-60 

Calcium hypocHortta 

001256-01067 

Caidum Hypochiodte Sanitizer Tabie(a-60 

Calcium hypochlorite 

001256-01068 

Calcium Hypochlorite Sanitizer Granuiar-SS 

Caldum hypochlorite 

001256-01098 

HTH Plus Superchlofinator and Shock Treatment 

Caldum hypochlorite 

001258-01110 

HTH System til Tablets 

Caldum hypochlorite 



Copper sulfate 

001256-01111 

001256-01112 

HTH System U Tablets 

HTH Super System Tablets 

Caldum hypochlortta 

Copper sulfate 

Calcium hypochlorite 

Copper sulfate 

001256-01114 

HTH System 111 Granular 

Caldum hypochlodta 

Copper suifata 

001256-01115 

HTH System If Granular 

Caldum hypochlorlta 



Copper suifata 

001258-01116 

HTH Super System Granular 

Caldum hypochlorite 

Copper sulfate 

001258-01118 

HTH System H Superchlorinator Shock 

Caldum hypochlorite 

Copper sulfate 

001256-01119 

HTH System lit Superchlorinator Sti^ 

Caldum hypochlorite 

Copper suMate 

001258-01120 

HTH Super System Superchlorinator Shock 

Caldum hypochlorite 

Copper sulfate 

001256-01121 

HTH Granular • S 

Caldum hypochlorite 

001256-01122 

HTH Superchlorinalor Shock • S 

Caldum hypochlorite 

001256-01149 

HTH Duration Plus Tablets 

Caldum hypochlorite 

AJkyT dhnethyl benzyl ammonium chloride *(100% C14) 

00125601150 

HTH Super Duration Tablets 

Caldum hypochlorite 

Dttsobuiylphenoxyethoxyethyt dimethyl benzyl ammonium chloride 

004756-00026 

HoHday Aerogel Powder Dries Up Roaches 

(Buty1caiblty0(6-propyfplpefony0 ether 60% and related compounds 20% 

Pyrethrins 

SlHcagel 

00736800020 

Sanl-Clor Bleach 

Sodium hypochlorite 

00944400076 

Purge Rea & Tick Insecticide Powder 

1 -NapChyl-AFmethyicaitamale 

(Butylcait>M(S^)^tVyl^ ether 80% and related oonvounds 20% 

Pyrethrirts 

SlHcagel 

01201400030 

PoolcarB Che Granules 

Caldum hypochlorite 

012014-00036 

Poolcare CHC Tablets 

Caldum hypochlorite ' \ ; 

033660-00034 

Atrazine Technical U 

2-Chioro-4-(efhy<amino)*6-()sopropytamino)-s-tr1azlhp' i ‘ . 

037621-20001 

Cheml-Cal 

Sodhjm hypochlorite ^ ^ a 

045159-20002 

Hypo-CIo Chior1natlr)g Solution 

Sodium hypochlortte 

045639-00053 

Antor Herbldde 

AFChk)roac8tyi-AF<2.6^ethylph6ny0gfydne, ethyl ester 

045639-00054 

Anior 4ES Herbicide 

AI<Jhk)roace^y^AF(2,6KJIethy1pheny1)g»ydn^ ethyl ester 

049403-00006 

Sanitized Brand SK 

2.2*-Thk)bls(4-chlorophenol) 

049403-00016 

Nipecide F-40 

2»2*-Thlobls(4-chlorDphenoO 

056899-20007 

Sodkim Hypochlorite 

Sodium hypochlorite 


Unless a request is withdrawn by the registrant within 90 days of publication of this notice, orders will be issued 
cancelling all of these registrations. Users of these pesticides or anyone else desiring the retention of a registration 
should contact the applicable registrant directly during this 90 day period. The following Table 2 includes the names 
and addresses of record for all registrants of the products in Table 1, in sequence by EPA Company Number. 
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Table 2. — Registrants Requesting Voluntary Cancellatkdn 


ERA 

company 

No. 


Company nama and adomsa 


000100 

000475 

000476 

000665 

001001 

001258 

004758 

007368 

000444 

012014 

033660 

037621 

045159 

045639 

049403 

056899 


Ct>a-G6igy Corp., Bon 18300. Oraen8t)OfD. NC 27419. 

Rackm & Colaman Household Products, 1655 VaOey Rd. Wayne. NJ 07474. 

Stauffer Chemicai CoTICi Americas Inc., Agricultural Products. Concord Pike A New Murphy Rd. WUmlngiton, DE 19697. 
Prentiss Inc., C. B. 2000, Ftoral Park. NY 11002. 

Cleary W A Corp., 1049 Somerset SL. Son>ersaL NJ 08873 
ONn Corp., Box 586, Cheshire. CT 06410. 

Pet Chemicals. Box 18993. Memphis. TN 38181. 

Grow Group. Inc.. 2501 Malt Ave.. City Of Commerce. CA 90040. 

WaterOury Companies Inc.. 100 Calhoun St. Box 640. Independenca, LA 70443. 

A A V Inc.. N62 W22632 VWage Ddva. Sussex. W1 53069. 

Industrial Prodoltl, c/o Pazlanos Asaoc.. 1338 Q St S.E.. Washington. DC 20003. 

American Bleach MIg Co.. 3600 Chamberlain Ln. i220. LoulsvINe. KY 40241. 

Mobile Water Technology. Box 14867. Memphis, TN 38114. 

NOR AM Chemical Co.. 3509 Silverside Rd.. Wilmington. DE 19603. 

Nipa Labs. Inc., c/o Paztanos Assoc.. 1338 Q Si SE.. Waahinglon. DC 20003. 

RMI THanium Co • Sodium Plant (an Ohio Corp.). Box 269. Niles. OH 44446. 


m. Loss of Active Ingredients 

Unless these requests for cancellation are withdrawn, two pesticide active ingredients will no longer appear in 
any registered products. Those who are concerned about the potential loss of these active ingredients for pesticidal 
use are encouraged to work directly with the registrants to explore the possibility of their withdrawing the request 
for cancellation. These active ingredients are listed in the following Table 3 with the EPA Company Number of their 
registrants. 


Table 3. — Active Ingreoients Which Would Disappear As A Result 


EPA 

compare 

No. 


049403 Thlobls(4K:hloroph6noO (97-24-5) 

045639 Chlomacetyi-N^jl-dMhytphenyOglycino, atttyf 


Chemicai name/CAS No. 


IV. Procedures for Withdrawal of 
Request 

Registrants who choose to withdraw a 
request for cancellation must submit 
su^ withdrawal in writing to lames A. 
Hollins, at the address given above, 
postmarked before Max^ 30.1993. This 
written withdrawal of the request for 
cancellation will apply only to the 
applicable 6(0(1) request listed in this 
notice. If the product(s) have been 
subject to a previous cancellation 
action, the effective date of cancellation 
and all other provisions of any earlier 
cancellation action are controlling. The 
withdrawal request must also include a 
commitment to pay any reregistration 
fees due, and to fulfill any applicable 
unsatisfied data requirements. 

V. Provisions for Disposition of Existing 
Stocks 

The effective date of cancellation will 
be the date of the cancellation order. 

The orders effecting these requested 
cancellations will generally permit a 


registrant to sell or distribute existing 
stocks for 1-year after the date the 
cancellation request was received. This 
policy is in accordance with the 
Agency's statement of policy as 
prescribed in Federal Register No. 123, 
Vol. 56. dated June 26.1991. Exceptions 
to this general rule will be made if a 
product poses a risk concern, or is in 
noncompliance with reregistration 
requirements, or is subject to a data call- 
in. In all cases, product-specific 
disposition dates %vill be given in the 
cancellation orders. 

Existing stocks are those stocks of 
registered pesticide products which are 
currently in the United States and 
which have been packaged, labeled, and 
released for shipment prior to the 
effective date of the cancellation action. 
Unless the provisions of an earlier order 
apply, existing stocks already in the 
hands of dealers or users can be 
distributed, sold or used legally until 
they are exhausted, provid^ tnat such 
furi^ sale and use comply with the 


EPA-approved label and labeling of the 
affected product(s). Exceptions to these 
general rules will be made in specific 
cases when more stringent restrictions 
on sale, distribution, or use of the 
products or their ingredients have 
already been imposed, as in Special 
Review actions, or where the Agency 
has identified significant potential ri.sk 
concerns associated with a particular 
chemical. 

Dated: December 14 .1992. 

Douglas D. Csmpl. 

Director, Office of Pesticide Programs. 

(FR Doc. 92-31448 Hied 12-29-92; 8:45 am) 
etUINO COOC «540-60^ 
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[OPP-180881; FRL 4181-2] 

Receipt of Application for Emergency 
Exemption to Uae Hydrogen 
Cyanamlde; Solicitation of Public 
Comment 

AGENCY; Environmental Protection 
Agency (EPA). 
actk>n: Notice. 

SUMMARY: EPA has received a specific 
exemption request hrom the Texas 
Department of Agriculture (hereafter 
referred to as the ^'Applicant") to use 
the pesticide hydrogen cyanamide (CAS 
420-04-2) on up to 5,000 acres of peach 
trees as a growth regulator, to break 
peach tree dormancy. The Applicant 
proposes the use of a new chemical; 
therefore, in accordance with 40 CFR 
166.24, EPA is soliciting public 
comment before making tne decision 
whether or not to grant the exemption. 
DATES: Comments must be received on 
or before January 14,1993. 

ADDRESS: Three copies of written 
comments, bearing the identification 
notation *‘OPP-180881,” should be 
submitted by mail to: Public Docket and 
Freedom of Information Section. Field 
Operations Division (H7506C). Office of 
Pesticide Programs. Environmental 
Protection Agency, 401 M St., SW., 
Washington, D.C. 20460. In person, 
bring comments to; Rm. 1128, Crystal 
Mall #2,1921 Jefferson Davis Highway, 
Arlington. VA. 

Information submitted in any 
comment concerning this notice may be 
claimed confidential by marking any 
part or ail of that information as 
“Confidential Business Information.” 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 

A copy of the comment that does not 
contain Confidential Business 
Information must be provided by the 
submitter for inclusion in the public 
record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. All written 
comments filed pursuant to this notice 
will be available for public inspection in 
Rm. 1128, Crystal Mall #2.1921 
Jefferson Davis Highway. Arlington, VA, 
from 8 a.m. to 4 p.m., Monday through 
Friday, except legal holidays. 

FOR FURTHER INFORMATION CONTACT: By * 
mail: Andrea Beard, Registration 
Division (H7505C). Office of Pesticide 
Programs. Environmental Protection 
Agency, 401 M St., SW., Washington, 
D.C. 20460. Office location and 
telephone number: Rm. 718, Crystal 
Mall #2.1921 Jefferson Davis Highway, 
Arlington. VA, (703-305-7890). 


SUPPLEMENTARY INFORMATION: Pursuant 
to section 18 of the Federal Insecticide, 
Fungicide, and Rodentidde Act (FIFRA) 
(7 U.S.C. 136p), the Administrator may, 
at his discretion, exempt a State agency 
from any registration provision of 
FIFRA if he determines that emergency 
conditions exist which require such 
exemption. The Applicant has requested 
the Administrator to issue a specific 
exemption for the use of Dormex on 
peach trees as a growth regulator to 
break the trees' dormancy period. 
Information in accordance with 40 CFR 
part 166 was submitted as part of this 
revest. 

The Applicant states that a serious 
situation could be developing in Texas, 
due to the unusually warm winter 
temperatures, which are likely to result 
in inadequate chilling hours required to 
break peach dormancy. Each peach 
variety requires a certain number of 
“chilling hours” (hours below 45®F) 
during the winter to resume normal 
growth in the spring. Insufficient 
chilling results in lack of leaves, and 
fruit abortion. Peach varieties grown in 
Texas require anywhere from 350 up to 
600 chilling hours to break their 
dormancy period. The Applicant claims 
that peaches that are as little as 100 
hours short on their chilling hours will 
have yields reduced by one-half or 
more, and the fhiit will likely be of too 
poor quality to pack for shipment. If 
they are 200 hours short of their chilling 
requirement, a total crop failure often 
results. Trees which are 200 hours or 
more short on chilling requirement 
frequently have major limbs die and 
produce a reduced crop the following 
year. 

Some meteorologists are predicting 
warmer than normal temperatures for 
Texas for this winter. The Applicant 
states that in a low chilling year (such 
as occurred in 1989), production can fall 
to one-half of normal. It is estimated 
that in a moderately low chilling winter, 
about 25 percent of the peach trees in 
the state of Texas would suffer fi^m lack 
of chilling. Based on the farm gate value 
for peaches in 1991 of $8.7 million, a 25 
percent loss in production would 
represent a dollar loss of up to $2.2 
million for Texas peach growers. The 
Applicant states that since peaches are 
a labor-intensive crop, they also provide 
thousands of jobs, and are an important 
component of the economies of many 
Texas counties. 

The Applicant plans to treat up to 
5,000 acres using up to 7.337 gallons of 
product (30,000 pounds active 
ingredient). A single application would 
be applied (if conditions warrant) 
during mid-winter (usually mid- 
January-first week in February) in the 


requested areas of treatment, 4-6 weeks 
before normal bud break. A 0.5 to 1.5 
percent Dormex plus 0.25 percent non¬ 
ionic surfactant solution would be 
prepared in water to make 100 gallons 
of spray solution. Fifty to 100 gallons of 
finished spray per mature acre would be 
applied using an air blast sprayer or 
handgun. 

This notice does not constitute a 
decision by EPA on the application 
itself. The regulations governing section 
18 require publication of a notice of 
receipt of an application for a specific 
exemption proposing use of a new 
chemical (i.e., an active ingredient not 
contained in any currently registered 
pesticide). Such notice provides for the 
opportunity for public comment on the 
application. Accordingly, interested 
persons may submit written views on 
this subject to the Field Operations 
Division at the address above. 

The Agency, accordingly, will review 
and consider all comments received 
during the comment period in 
determining whether to issue the 
emergency exemption requested by the 
Texas Department of Agriculture. 

Dated: December 15.1992. 

Laivrence E. Culleen, 

Acting Director, Begistration Division, Office 
of Pesticide Programs. 

IFR Doc, 92-31447 Filed 12-29-92; 8:45 am) 
WLUNQ CODE tseo-so-f 


FEDERAL COMMUNICATIONS 
COMMISSION 

[Report No. CL-93-36] 

Common Carrier Public Mobile 
Information; Dates and Filing 
Requirements for Applications for 
Cellular Radio Unserved Areas 

December 23, 1992. 

Initial cellular radio licensees are 
given five years to construct and expand 
their cellular systems. After the five- 
year fill-in period expires, the areas in 
which the initial licensees are not 
providing service are defined as 
“unserved areas.” Rules have now been 
completed for accepting applications for 
the unserved ^as. The Commission's 
cellular radio unserved area rules 
establish a two phase application 
processing procedure for all markets. In 
Phase I, applications may be filed 
during specified filing windows for any 
unserved area that may exist on 
frequency blocks within each market. In 
Phase II, unserved area applications will 
be processed on a first come, first served 
basis. Phase II will begin for a frequency 
block in a market on the 121st day after 
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the Phase I license authorization is 
granted, unless no Phase I applications 
are received during the filing window, 
in which case Phase n will ^gin the 
next day. 

Ten filing windows beginning March 
10,1993 and ending May 12,1993 are 
designated herein for filing Phase I 
applications for unserved areas. Specific 
filing dates for markets and frequency 
blocks are listed on pages 5 through 14 
of this notice. The list includes the 
frequency blocks in markets in winch 
the fill-in period expired or will expire 
on or before March 15,1993. Also 
included in the list is a frequency block 
in a market in which no applications 
were filed, and frequency olocks in 
markets where the authorizations were 
cancelled for failure to construct. This 
list does not indicate whether there is 
any unserved area, but merely specifies 
filing windows for the acceptance of 
applications. Applicants must 
determine the availability of unserved 
areas within the frequency blocks of 
specific markets by researching the 
commission's station files and 
reviewing the cellular System 
Informational Updates (SIUs) filed by 
the licensees. 

No further public notice will be made 
regarding future filing windows. 
Applicants are reminded that section 
22.924(a) of the Commission's Rules 
automatically establishes the filing dates 
for unserved area applications for 
frequency blocks in markets in which 
the fill-in period expires after March 15, 
1993, as the 31st day after the system's 
fill-in period expires. Because of this, 
filing dates for some additional 
frequency blocks within other markets 
may occur within the March 10 through 
May 12,1993 period specified in the 
lists on pages 5 through 14 of this 
notice. 

Phase I applications for unserved 
areas have a one day filing window. 
Applications filed l^fore this window 
will be dismissed as untimely filed. 
Applications filed after this window 
also will be dismissed as untimely filed, 
unless no applications are filed during 
the filing window, in which case the 
applications will be processed as Phase 
n applications. 

All applications must be filed with 
the Commission at Pittsburgh. 
Peansylvania. Applications sent via 
U.S. Postal Service must be addressed as 
follows: Federal Communications 
Commission, Unserved Cellular-Market 

Wo._*, 3 Mellon Bank Center. 525 

William Penn Way, P.O. Box 358862, 
Pittsburgh, PA 15251-5862. 

* Note: This address should include 
Market No. and spiecify Block A or B, e.g.. 

123 A. 


Applications shipped via courier or 
hand carried must be brought to the 
following address during the 24-hour 
period for that day (mid^ght to 
midnight); Federd Communications 
Commission, Unserved Cellular Filing, 

3 Mellon Bank Center, 525 William 
Penn Way, Pittsburgh. PA 15259. 

Format of Applications 

Phase I applications must consist ofi 
(1) a completed transmittal sheet (FCC 
Form 464), a copy of which is attached 
hereto (see page 4 and the attachment 
hereto): (2) a $230 filing fee; and (3) a 
sealed 5"^ x 7.5^' envelope containing 
two microfiche copies of the 
application. 

Applications must be prepared in 
accordance with sections 22.6 and 
22.924 of the Commission's Rules. 

* Each microfiche must be labeled at 
the top with the Applicant's Name, 
Market Number. M^et Name, and 
Frequency Block. For example: 

Jones, Robert Market #123, Santa 
Rosa-Petaluma, CA Frequency Block 
A 

* One microfiche jacket must be 
labeled "Original" and the other jacket 
must be labeled "Copy." 

* The microfiche must be black and 
white (purple or blue microfiche are 
unacceptable because they do not 
produce readable paper copies), and the 
"original" microfiche must be of 
archival quality. 

* The 5" X 7.5'^ microfiche envelope 
must be clearly labeled with the 
Applicant's Name. Market Number, 
Market Name, and the Frequency Block 
as specified by section 22.6(d)(3)(v). 

* The certification required under 
section 22.924(c) is included on Form 
FCC 464, "Transmittal Sheet for Cellular 
Applications for Unserved Areas." 
Applicants are required to submit the 
transmittal sheet as the first page of the 
application (i.e.. immediately inside the 
cover). 

Receipt Copies 

Applicants wishing a stamped receipt 
copy of the transmittal sheet must 
provide an additional copy for each 
application submitted. 

* Applications that are mailed or 
shippM via courier must contain a self- 
adaressed stamped envelope of 
sufficient size to accommodate the 
stamped receipt copy to be returned. 

The stamped receipt copy of the 
transmittal sheet and the self-addressed 
stamped envelope must be placed inside 
the mailing envelope but on top of the 
application. If the request for the 
stamped receipt copy is submitted in 
any other format, the application will be 


processed but the copy will not be 
stamped and returned. 

• When hand delivering an 
application, the stamped receipt copy 
must be attached to the outside of the 
9" X 12'" envelope containing the 
application and will be stamped and 
returned when presented to the 
acceptance clerk. 

Points to Remember 

1. Each application with associated 
materials (transmittal sheet, check or 
money order, and 5" x 7.5" microfiche 
envelope) must be separately packaged 
in a 9" X 12" outer envelope. 

2. A completed transmittal sheet (FCC 
Form 464) is required with each 
application. It must be signed in ink 
(preferably not black ink). See section 
22.924(c)(l)(i)(E) of the Commission's 
Rules. 

3. The microfiche must be of a signed 
copy of the application, be properly 
labeled and enclosed in a properly 
labeled envelope. The information 
(Applicant's Name, Market Number, 
Market Name and Freouency Block) on 
the top of the microficne, on the 
microfiche envelope, and on the 
transmittal sheet must all agree. 

4. The reduced map must be included 
in the microfiche copies of the 
application. 

5. No extraneous material (such as 
transmittal letters) should be submitted. 

6. The market name and number must 
match. 

7. A single check or money order in 
the amount of $230 (made payable to 
the Federal Communications 
Commission) must be included with 
each application. The submission of 
cash is strongly discouraged. 

8. Postdated, third party, or 
dishonored checks will result in 
automatic dismissal of the application. 

9. For applications delivered by any 
means other that the U.S. Postal Service, 
the market number and frequency block 
must appear in the lower left hand 
comer of the 9" x 12" outer envelope. 

10. The 9" X 12" outer envelope may 
be placed inside a shipping envelope 
when applications are shipped by 
couriers which use special shipping 
envelopes. 

11. IX) NOT submit FAA Form 7460- 
1 to the Federal Aviation 
Administration at the time of filing the 
I^hase I application. See section 
22.924(c)(4) of the Commission's Rules. 

12. Applications will not be accepted 
under tlm backup filing procedures 
allowing unofficial copies to be filed 
and date stamped at the Commission's 
Washington, DC office, together ivith 
evidence of timely shipment to 
Pittsburgh. Applications will be 
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considered untimely if not filed in 
Pittsburgh within the specified time 
period. Accordingly, applicants will not 
receive an extra day in which to Ble. 

Transmittal Sheet 

Attached is a copy of Form FCC 464, 
“Transmittal Sheet for Cellular 
Applications for Unserved Areas'* 
which must be hied with each cellular 
application. You may make copies of 
the attached form for your use. 
Applicants should use the January 1992 
edition of the transmittal sheet which 
was designed specihcally for unserved 
area applications. Applications with 
previous editions of the transmittal 
sheet will not be acceptable for filing. 
The Commission will not accept 
computer-generated versions of the 
transmittal sheet. You may obtain a 
limited number of copies of the FCC 464 
form in the Public Forms Self-Service 
Center, room L-17,1919 M Street, NW., 
Washington, DC. Additional copies of 
the forms may be ordered by calling 
202-632-FORM or by writing to: 

Federal Communications Commission, 
Forms Distribution Center, 2803 52nd 
Avenue, Hyattsville, MD 20781. 

The following Items MUST be 
completed on the transmittal sheet: 

1(a) Name 

1 (b) Mailing Address 
l(c) Secona line of mailing address (use 
only if needed to show complete 
address) 

1(d) City 
1(e) State 
1(f) Zip Code 

1(g) Call Sign (use only if application is 
for an existing system) 

1(h) Telephone Number 
2(c) Fee Due 

3(a) Market No. and Block (Use line 1 
only for Phase I applications. Lines 2- 
4 will be applicable for Phase 11 
applications.) 

3(bj Market Name 

4 Certification (The Date Signed, Typed/ 
Printed Name, Signature, and Typed/ 
Printed title blocks must be 
completed. 

5 Contact Representative (Complete if 
applicable) 

For further information contact Steve 
Markendorff at 202-653-5560. 

Federal Communications Commission. 
William F. Caton, 

Acting Secretary. 


Acceptance of Applications for 
Cellular Unserved Areas 


March 10, 1993 

390 A Idaho 3— 

485 A Minnesota 

Lemhi. 

4—Lake. 

525 A Montana 

650 A Tennessee 

3—'Phillips. 

8—Johnson. 
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722 A Wyoming 

733 B American 

5—Converse. 

Samoa. 

1 A New York. 

1 B New York, 

NY. 

NY. 

2 A Los Ange¬ 

2 B Los Ange¬ 

les, CA. 

les. CA. 

3 A Chicago. Il¬ 

3 B Chicago, Il¬ 

linois. 

linois. 

4 A Philadel¬ 

4 B Philadel¬ 

phia. PA. 

phia, PA. 

5 A DetroiL 

5 B Detroit. 

Michigan. 

Michigaxt 

6 A Boston, MA 

6 B Boston, 

MA. 

7 A San Fran¬ 

7 B San Fran- 

cisco. CA. 

cisoo, CA. 

8 A Washing¬ 

8 B Washing¬ 

ton, D.C 

ton. DC 

9 A Dallas, 

0 B Dallas, 

Texas. 

Texas. 

10 A Houston. 

10 B Houston, 

Texas. 

Texas. 

11 A St. Louis, 

11 B St. Louis, 

MO/IL 

MO/IL 

12 A Miami, 

12 B Miami, 

Florida. 

Florida. 

13 A Pittsburgh, 

13 B Pittsburgh, 

PA. 

PA. 

14 A Baltimore, 

14 B Baltimore, 

MD. 

MD. 

15 A Minneapo¬ 

15 B Minneapo¬ 

lis, MN/WI. 

lis MN/Wl. 

16 A Cleveland, 

16 B Cleveland. 

Ohio. 

OH. 

17 A Atlanta, 

17 B Atlanta. 

Georgia. 

Georgia. 

18 A San Diego, 

18 B San Diego. 

California. 

California. 

19 A Denver, 

19 B Denver, 

Colorado. 

Colorado. 

20 A Seattle-Ev- 

20 B Seattle-Bv- 

erett, WA. 

erett, Washington. 

21 A Milwaukee. 

21 B Milwaukee, 

WI. 

WI. 

22 A Tampa. 

22 B Tampa, 

Florida. 

Florida. 

23 A Cincinnati, 

23 B Cincinnati, 

Ohio. 

Ohio. 

24 A Kansas 

24 B Kansas 

• aty. MO/KS. 

aty. MO/KS. 

25 A Buffalo, 

25 B Buffalo. 

New YorL 

New York. 

26 A Phoenix. 

26 B Phoenix. 

Arizona. 

Arizona. 

27 A San Jose, 

27 B San Jose. 

California. 

March 17, 1993 

California. 

28 A Indianap' 

28 B Indianap¬ 

oils, Indiana. 

29 A New Orle¬ 
ans, Louisiana. 

olis, Indiana. 

30 A Portland, 

30 B Portland. 

OR/WA. 

OR/WA. 

31 A Columbus, 

31 B Columbus. 

Ohio. 

Ohio. 

32 A Hartford. 

32 B Hartford. 

cr. 

cr. 

33 A San Anto¬ 

33 B San Anto¬ 

nio, TX. 

nio. TX. 

34 A Rochester, 

34 B Rochester, 

NY. 

NY. 
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35 A Sac¬ 

35 B Sac¬ 

ramento, CA. 

ramento. CA. 

36 A Memphis. 

36 B Memphis. 

TN/AR/MS. 

TN/AR/MS. 

37 A Louisville, 

37 B Louisville. 

KY/IN. 

KY/IN. 

38 A Providence, 

38 B Providence, 

Rl/MA. 

RI/MA, 

39 A Salt Uke 

39 B Salt Lake 

aty-Ogden. UT. 

Qty-Ogden. UT. 

40 A Dayton. 

40 B Dayton, 

Ohio. 

Ohio. 

41 A Bir¬ 

41 B Bir¬ 

mingham. AL. 

mingham. AL 

42 A Bridgeport. 

42 B Bridgeport, 

CT. 

CT. 

43 A Norfolk. 

43 B Norfolk. 

VA/NC 

VA/NC 

44 A Albany, 

44 B Albany. 

New York. 

New York. 

45 A Oklahoma 

45 B Oklahoma. 

aty, OK. 

aty, OK. 

46 A Nashville. 

46 B Nashville, 

TN. 

TN. 

47 A Greensboro, 

47 B Greensboro, 

NC 

NC 

48 A Toledo. 

48 B Toledo, 

OH/MI. 

OH/MI. 

49 A New 

49 B New 

Haven, CT. 

Haven, CT. 

50 A Honolulu, 

50 B Honolulu, 

Hawaii. 

Hawaii. 

51 A Jackson¬ 

51 B Jackson¬ 

ville. FL. 

ville, FL, 

52 A Akron. 

52 B Akron. 

Ohio. 

Ohio. 

53 A Syracuse, 

53 B Syracuse. 

NY. 

NY. 

54 A Gary, IN..... 

54 B Gary. IN. 

55 A Worcester. 

55 B Worcester. 

MA, 

MA. 

56 A Northeast 

56 B Northeast 

Pennsylvania. PA. 

Pennsylvania, PA. 

57 A Tulsa, OK .. 
March 24, 1993 

57 B Tulsa. OK. 

58 A Allentown. 

58 B Allentown. 

PA/NJ. 

PA/NJ. 

59 A Richmond. 

59 B Richmond. 

VA. 

VA. 

60 A Orlando. FL 

60 B Orlando. 

FL 

61 A Charlotte. 

61 B Charlotte. 

NC 

NC 

62 A New Bruns¬ 

62 B New Bruns¬ 

wick. NJ. 

wick. NJ. 

63 A Springfield. 

63 B Springfield, 

MA. 

MA. 

64 A Grand Rap¬ 

64 B Grand Rap¬ 

ids. MI. 

ids. MI. 

65 A Omaha, 

65 B Omaha, 

NE/IA. 

NE/IA. 

66 A Youngs¬ 

66 B Youngs¬ 

town. Ohio. 

town. Ohio. 

67 A Greenville- 

67 B Greenville- 

Spartanburg, SC 

Spartanbuig, SC 

68 A Flint. 

68 B Flint. 

Michigan. 

Michigan. 

69 A Wilming¬ 

69 B Wilming¬ 

ton. DE/NJ/MD. 

ton. DEmj/MD. 

70 A Long 

70 B Long 

Branch, NJ. 

Branch, NJ. 
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71 A Raleigh- 

71 B Raleigh- 

Durham. NC 

Durham. NC. 

72 A West Palm 

72 B West Palm 

Beach. PL 

Beach. FL 

73 A Oxnard. CA 

73 B Oxnard. 

CA. 

74 A Fresno. CA 

74 B Fresno, CA. 

75 A Austin. TX 

75 B Austin, TX. 

76 A New Bed- 

76 B New Bed¬ 

ford, MA. 

ford, MA. 

77 A Tucson. AZ 

77 B Tucson. 

AZ. 

78 A Lansing. Ml 

78 B Lansing, 

MI. 

79 A Knoxville. 

79 B Knoxville. 

TN. 

TN. 

80 A Baton 

80 B Baton 

Rouge. LA. 

Route. LA. 

81 A El Paso..TX 

81 B El Paso, 

TX. 

82 A Tacoma. 

82 B Tacoma, 

WA. 

WA. 

83 A Mobile, AL 

83 B Mobile, AL. 

84 A Harrisburg. 

84 B Harrisburg. 

PA. 

PA. 

85 A Johnson 

85 B Johnson 

aty. TNA^A. 

aty, TNAfA. 

86 A Albuquer- 

86 B Albuquer¬ 

quo. NM. 

que, NM. 

87 A Canton. 

87 B Canton. 

Ohio. 

March 31, 1993 

Ohio. 

88 A Chat¬ 

88 B Chat¬ 

tanooga. TN/GA. 

tanooga, TN/GA. 

89 A Wichita. 

89 B Wichita. 

Kansas. 

Kansas. 

90 A Charleston. 

90 B Charleston. 

SC 

SC. 

91 A San Juan- 

91 B San Juan- 

Caguas. PR. 

Caguas, PR. 

92 A Little Rock. 

92 B Little Rock. 

AR. 

AR. 

93 A Las Vegas. 

93 B Las Vegas. 

NV. 

NV. 

94 A Saginaw. 

94 B Saginaw, 

MI. 

MI. 

95 A Columbia. 

95 B Columbia. 

SC 

SC. 

96 A Fort 

96 B Fort 

Wayne. IN. 

Wayne, IN. 

97 A BakersBeld. 

97 B Bakersfield. 

CA. 

CA. 

98 A Davenport. 

98 B Davenport. 

lA/IL. 

lA/IL 

99 B York. PA. 

100 A Shreveport. 

100 B Shreveport. 

LA. 

LA. 

101 A Beaumont. 

101 B Beaumont, 

TX. 

TX. 

102 A Des 

102 B Des 

Moines, lA. 

Moines, lA. 

103 A Peoria. Il ... 

103 B Peoria. IL 

104 A Newport 

104 B Newport 

News-Hampton. 

News-Hampton. 

VA. 

VA. 

105 A Lancaster, 

105 B Lancaster, 

PA. 

PA. 

106 A Jackson. 

106 B Jackson. 

MS. 

MS. 

107 A Stockton. 

107 B Stockton. 

C\. 

CA. 
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108 A Augusta. 

108 B Augusta. 

GA/SC. 

GA/SC 

109 A Spokane. 

109 B Spokane. 

WA. 

WA. 

110 A Huntington. 

110 B Hunting- 

WV/KY/OH. 

ton. WV/KY/OH. 

Ill A Vallejo- 

Ill B Vallejo- 

FairHeld-Napa. CA. 

Fairfield-Napa, 

112 A Corpus 

CA. 

112 B Corpus 

Christi. TX. 

Christi. TX. 

113 A Madison. 

113 B Madison, 

WI. 

WI. 

114 A Lakeland. 

114 B Lakeland. 

FL. 

FL 

115 A Utica- 

115 B Utica- 

Rome, NY. 

Rome, NY. 

116 A Lexington. 

116 B Lexington. 

KY. 

KY. 

117 A Colorado 

117 B Colorado 

Springs, 00. 

Springs. CO. 

April 7, 1993 

119 A Evansville. 

118 B Reading. 

PA. 

119 B Evansville. 

IN/KY. 

IN/KY. 

120 A Huntsville, 

120 B Huntsville, 

AL 

AL 

121 A Trenton, NJ 

121 B Trenton, 

122 A Bingham¬ 

NJ. 

122 B Bingham¬ 

ton. NY. 

ton, NY. 

123 A Santa Rosa- 

123 B Santa Rosa- 

Petaluma, CA. 

Petaluma. CA. 

124 A Santa Bar¬ 

124 B Santa Bar¬ 

bara. CA. 

bara, CA. 

125 A Appleton, 

125 B Appleton. 

WI. 

WI. 

126 A Salinas. CA 

126 B Salinas. 

127 A Pensacola, 

CA. 

127 B Pensacola. 

FL. 

FL 

128 A McAllen. 

128 B McAllen. 

TX. 

TX. 

129 A South 

129 B South 

Bend-Mishawaka. 

Bend-Mishawaka. 

IN. 

IN. 

130 A Erie, PA. 

130 B Erie. PA. 

131 A Rockford, 

131 B Rockford, 

IL. 

IL 

132 A Kalamazoo. 

132 B Kalamazoo. 

MI. 

MI. 

133 A Man- 

133 B Man- 

chester-Nashua, 

chester-Nashua, 

NR 

NH. 

135 A Eugene- 

134 B Atlantic 
aty, NJ. 

135 B Eugene- 

SpringBeld, OR. 

Springfleld, OR. 

136 A Lorain-Elyr- 

136 B Lorain- 

la. OH. 

Elyria, OH. 

137 A Melbourne. 

137 B Melbourne, 

FL 

FL 

133 A Macon- 

138 B Macon- 

Warner Robins, GA. 

Wamer Robins. 

139 A Montgom¬ 
ery, AL 

140 A Charleston. 

GA. 

140 B Charleston. 

WV. 

WV. 

141 A Duluth. 

141 B Duluth, 

NM-WI. 

MN-Wl 
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142 A Modesto. 

142 B Modesto. 

CA. 

CA. 

143 A Johnstown. 

143 B Johnstown. 

PA. 

PA. 

144 A Orange 

144 B Orange 

County, NY. 

County, NY. 

145 A Hamilton- 

145 B Hamilton- 

Middletown. OH. 

Middletown, OH. 

146 A Daytona 

146 B Daytona 

Beach. FL. 

Beach. FL 

147 A Ponce, 

147 B Ponce. 

Puerto Rico. 

Puerto Rico. 

148 A Salem, OR . 

148 B Salem, OR. 

April 14, 1993 


149 A Fayette¬ 

149 B Fayette¬ 

ville. NC. 

ville. NC 

150 A Visalia. CA 

150 B Visalia. CA. 

151 A Poughkeep¬ 

151 B Poughkeep¬ 

sie, NY. 

sie. NY. 

152 A Portland, 
Maine. 


153 A Columbus, 

153 B Columbus. 

GA/AL 

GA/AL 

154 A New Lon- 

154 B New Lon- 

don-Norwich, CT/ 

don-Norwich, CT/ 

Rl. 

RI. 

155 A Savannah. 

155 B Savannah. 

GA. 

GA. 

156 A Portsmouth, 

156 B Ports¬ 

NH. 

mouth. NH. 

157 A Roanoke, 

157 B Roanoke, 

VA. 

VA. 

158 A Lima. Ohio 

158 B Lima. Ohio. 

159 A Provo- 

159 B Provo- 

Orem, Utah. 

Orem, Utah. 

160 A Killeeh- 

160 B Killeen- 

Temple, TX. 

Temple, TX. 

161 A Lubbock. 

161 B Lubbock. 

Texas. 

Texas. 

162 A Browns- 

162 B Browns- 

ville-Harlingen, TX. 

ville-Harlingen, 

163 A Springfield. 

TX. 

163 B Springfield. 

MO. 

MO. 

164 A Fort Myers, 

164 B Fort Myers, 

FL 

FL 

165 A Fort Smith. 

165 B Fort Smith. 

AR/OK. 

AR/OK. 

166 A Hickory, 

166 B Hickory, 

NC 

NC 

167 A Sarasota. 

167 B Sarasota. 

FL 

FL 

168 A Tallahassee, 

168 B Tallahas¬ 

FL 

see. FL. 

169 A Mayaguez. 

169 B Mayaguez. 

Puerto Rico. 

Puerto Rico. 

170 A Galveston. 

170 B Galveston, 

TX. 

TX. 

171 A Reno, Ne¬ 

171 B Reno, Ne¬ 

vada. 

vada. 

174 A Lafayette. 

172 B Lincoln. 
Nebraska. 

173 B Blloxi-Gulf- 
port, MS. 

174 B Lafayette. 

LA. 

LA. 

175 A Santa Cruz, 

175 B Santa Cruz, 

CA. 

CA. 

176 A Springfield, 

176 B SpHngfield, 

IL. 

IL 

177 A Battle 

177 B Battle 

jCreek. Ml. 

Creek, MI. 
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178 A Wheeling. 

178 B Wheeling. 

VW/OH. 

WV/OH. 

179 A Topeka. 

179 B Topeka. 

Kansas. 

Kansas. 

April 2t. 1993 

180 A Springfield, 

180 B Springfield 

OH. 

oa 

181 A Muskegon. 

181 B Muskegon. 

Michigan-. 

Michigan. 

182 A Fayette- 

182 B Fayette¬ 

villa, AR-. 

ville, AR, 

184 A Houma- 

183 B Asheville. 
NC 

184 B Houma- 

Thibodaux. LA. 

Thibodaux. LA. 

185 A Terre 

185 B Torre 

Haute, IN. 

Haute. IN. 

186 A Green Bay. 

186 B Green Bay. 

Wl. 

Wl. 

187 A Anchorage. 

187 B Anchorage. 

AK. 

AK. 

188 A Amazilio. 

188 B Amarillo. 

TX. 

TX. 

189 A Racine. Wl 

189 B Racine. Wl. 

190 A Boise City. 

190 B Boise City. 

ID. 

ID. 

191 A Yakima. 

191 B ' Yakima. 

WA. 

WA. 

192 A Gainesville. 

192 B Gainesville, 

Ft. 

FL 

194 A Waco. TX .. 

193 B Benton 
Harbor. Ml. 

194 B Waco, TX. 

195 A Cedar Rap¬ 

195 B Cedar Rap¬ 

ids. lA. 

ids. lA. 

196 A Champaign. 

196 B Champaign, 

IL. 

IL. 

197 A Lake 

197 B Lake 

Charles. LA. 

Charles, LA. 

200 A Parkers¬ 

198 B St. Cloud. 
MN. 

199 B Steuben¬ 
ville. OH/WV. 

200 B Parkers¬ 

burg. OHAW. 

burg. OHAW. 

201 A Waterloo- 

201 B Waterloo- 

Cttdar Falls. lA. 

Cedar Falls. lA. 

204 A Aguadilla. 

202 B Arecibo. 
Puerto Rico. 

203 B Lynchburg. 
VA. 

204 B Aguadilla. 

Puerto Rico. 

Puerto Rico. 

206 A Longview- 

205 B Alexandria. 
LA. 

206 B Longview- 

Marshall. TX. 

MorshalL TX. 

208 A Fort Pierce. 

207 B Jackson. 

MI. 

208 B Fort Pierce, 

FL 

FL 

209 A Clarksville. 

209 B Clarksville, 

TN/KY. 

TN/KY. 

April 28. 1993 

210 A Fort Col¬ 

210 B Fort Col¬ 

lins. CO. 

lins. CO. 

211 A Bradenton. 

211 B Bradenton. 

FL 

FL 

212 A Bremerton. 

212 B Bremerton. 

WA. 

WA. 

213 A Pittsfield. 

213 B Pittsfield. 

MA. 

MA. 
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214 B 

Richland, 



WA. 


215 A 

Chico. CA .. 

21S B 

Chico. CA. 

216 A 

Janesville. 

216 B 

Janesville. 

Wl. 


WL 

217 B 

Anderson. 



IN. 


218 A 

Wilming- 

218 B 

Wilming- 

Ion. NC 

ton, NC 



219 B 

Monroe. 



LA. 


220 A 

Abilene. TX 

220 B 

Abilene. 



TX. 

221 B 

Fargo, ND/ 



MN. 


222 A 

Tuscaloosa. 

222 B 

Tuscaloosa. 

AL 


AL 


223 A 

Elkhart-Go- 

223 B 

Elkhart-C o¬ 

shen. 

IN. 

shen. 

in. 

224 A 

Bangor. NfE 

224 B 

Bangor. 



MB. 


225 A 

Altoona. 

225 B 

Altoona. 

PA. 


PA. 


226 A 

Florence. 

226 B 

Florence. 

AL 


AL 


227 A 

Anderson. 

227 B 

Anderson. 

SC. 


SC 


228 A 

Vineland. 

228 B 

Vineland. 

N|. 


NJ. 


229 A 

Medford. 

229 B 

Medford, 

OR. 

230 A 

Decatur. IL 

OR. 


231 A 

Mansfield. 

231 B 

Mansfield. 

OH. 


OH. 
232 B 

Eau Claire. 



Wl. 


233 A 

Wichita 

233 B 

Wichita 

FalU, 

TX. 

Falls. 

TX. 

234 A 

Athens. GA 

234 B 

Athens, 



CA. 


235 A 

Petersburg, 

235 B 

Petersburg. 

VA. 


VA. 


236 A 

Muncie. IN 

236 B 

Muncie, IN. 

237 A 

Tyler, TX ... 

237 B 

Tyler, TX. 

238 A 

Sharon. PA 

238 B 

Sharon. 



PA. 


239 A 

Joplin, MO 

239 B 

Joplin. MO. 

240 A 

Texarkana. 

240 B 

Texarkana. 

TX/AR. 

TX/AR. 

Mays, : 

t993 



241 A 

Pueblo. CO 

241 B 

Pueblo, CO. 

242 A 

Olympia. 

242 B 

Olympia, 

WA. 


WA. 


243 A 

Greeley, CO 

243 B 

Greeley. 



CO. 


244 A 

Kenosha. 

244 B 

Kenosha. 

Wl. 


WL 


245 A 

Ocala. FL ... 

245 B 

Ocala. FL. 

246 A 

Dothan. AL 

246 B 

Dothan. 



AL. 


247 A 

Lafayette. 

247 B 

Lafayette. 

IN. 


IN. 

248 B 

Burlington. 



VT. 


249 A 

Anniston. 

249 B 

Anniston. 

AL 


AL 

251 B 

Williams- 



port, PA. 



252 B 

Pascagoula. 



MS. 


253 A 

Sioux City. 

253 B 

Sioux City. 

lA/NE. 

lA/NB. 
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254 A Redding, 

254 B Redding. 

CA. 

CA. 

255 A Odessa. TX 

255 B Odessa. 

258 A Jackson¬ 

TX. 

256 B Charlottes¬ 
ville. VA. 

258 B Jackson¬ 

ville. NC 

ville. NC 

259 A State Col¬ 

259 B State Col¬ 

lege. PA. 

lege, PA. 

260 A Lawton, OK 

260 B Lawton, 

261 A Albany. GA 

OX 

261 B Albany. 

262 A Danville. 

GA. 

262 B Danville, 

VA. 

VA. 

263 A Wausau. Wl 

263 B Wausau. 

264 A Florence. 

Wl. 

264 B Florence, 

SC. 

SC 

265 A Fort Walton 

265 B Fort Wal¬ 

Beach. FL 

ton Beach. FL 

266 A Glens Falls. 

266 B Glens Falls. 

NY. 

NY. 

267 A Sioux Falls. 

267 B Sioux Falls, 

SD. 

SD. 

268 A Billings. 

268 B Billings. 

Montana. 

Montana. 

269 A Cum¬ 
berland. MDAVV. 


270 A Bellingham. 

270 B Bel¬ 

WA. 

lingham. WA. 

272 A Gadsden. 

271 B Kokomo. 

IN. 

272 B Gadsden. 

AL 

AL 

273 A Kankakee. 

273 B Kankakee. 

IL. 

IL 

274 A Yuba Qty. 

274 B Yuba City. 

CA. 

CA 

May 12. 1993 


275 A St. loseph. 

275 B St. Josepn. 

MO. 

MO. 

276 A Grand 

276 B Grand 

Forks. ND. 

Forks. ND. 

279 A Lewiston- 

277 B Sheboygan. 
Wl. 

278 B Columbia. 
MO, 

279 B Lewiston- 

Auburn. ME. 

Auburn, ME. 

281 A Laredo. TX 

280 B Burlington. 
NC 

281 B Laredo. TX. 

282 A Blooming¬ 

282 B Blooming¬ 

ton. IN. 

ton. IN. 

283 A Panama 

283 B Panama 

aty, FL 

Qty. FL 

284 A Elmira. NY 

284 B Elmira. NY. 

285 A Las Cruces. 

28S B Las Cruces. 

NM. 

NM. 

286 A Dubuque. 

286 B Dubuque. 

lA. 

lA. 

287 A Bryan-Col- 

287 B Bryan-Col- 

lege Station. TX 

lege Station, TX 

288 A Rochester, 

288 B Rochester, 

MN. 

MN. 

289 A Rapid City. 

289 B Rapid Qty. 

SD. 

SD. 

290 A La Crosse. 

290 B La Crosse. 

Wl. 

WL 
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291 A Fine Bluff. 
AR. 

292 A Sherman- 
Denison. TX 


293 A 
KY. 

Owensboro. 

294 A 
TX 

San Angelo. 

296 A 
lA. 

Iowa City. 

297 A 
MT. 

Great Falls, 

298 A 
ND. 

Bismarck. 

300 A 

Victoria TX 

301 A 
KS. 

Lawrence, 

303 A 

Aurora- 


Elgin. IL 

304 A )oliet. IL .... 

305 A Alton-Gran- 
ite City, IL. 

306 A Gulf of 
Mexico. 


292 B Sherman- 
Denison. TX. 

293 B Owensboro. 
KY. 

294 B San An¬ 
gelo. TX. 

295 B Midland. 
TX. 

296 B Iowa City, 
lA. 

297 B Great Falls. 
MT. 

298 B Bismarck, 
ND. 

299 B Casper, 

WY. 

300 B Victoria, 
TX. 

301 B Lawrence. 
KS. 

302 B Enid. OK. 

303 B Aurora- 
Elgin. IL. 

304 B Joliet. IL. 

305 B Alton-Gran- 
ite aty, IL. 

306 B Gulf of 
Mexico. 


|FR Doc. 92-31611 Filed 12-20^2; 8:45 am] 

BtLUMQ CO0€ 4713-01-41 


Applications for Consolidated Hearing 


1. The Commission has before it the 
following mutually exclusive 
ap^ilications for a new FM station: 


Appiicani. dty, a/xJ 
state 

File No. 

MM dock¬ 
et No. 

A John M. 

BPH-910719MA 

92-302 

Giannettino. Bur¬ 
lington. tA 



0. John T. Pritchard, 

BPH-910722MI 


Burlington, lA 




Issue Heading and Applicants 

1. Environmental. A. B 

2. Comparative, A. B 

3. Ultimate, A, B 

u' 


AppUcam, city, and 
state 

File No. 

MM dock¬ 
et No. 

A Skytme Broad¬ 
casters. Inc.. KaO- 
spe«. MT. 

BPH-910925MO 

92-303 

B. Tom Seahase. 
KaKspeN, MT. 

BPH-910926MB 


C. CkXidNine 
Broadcasting, 

Inc.. Kallspeli. MT. 

BPH-ei0926MI 



Issue Heading and Applicants 

1. Comparative. A, B. C 

2. Ultimate, A. B. C 


2. Pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the above applications have 
been designated for hearing in a 
consolidated proceeding upon the 
issues whose headings are set forth 
above. The text of each of these issues 
has been standardized and is set forth in 
its entirety under the corresponding 
headings at 51 FR 19347, May 29,1986. 
The letter shown before each applicant’s 
name, above, is used above to signify 
whether the issue in question applies to 
that particular applicant. 

3. If there is any non-standaidized 
issue(s) in this proceeding, the full text 
of the issue ana the applicantCs) to 
which it applies are set forth in an 
Appendix to this Notice. A copy of the 
complete HDO in this proceeding is 
available for inspection and copying 
during normal business hours in the 
FCC Dockets Branch (room 230), 1919 M 
Street. NW., Washington, DC The 
complete text may also be purchased 
from the Commission's duplicating 
contractor, Downtown Copy Center, 
room 246,1919 M Street, NW., 
Washington, DC 20554 (telephone 
(202)-659-8657). 

W. Jan Gay, 

Assistant Chief, Audio Services Division, 

Mass Media Bureau, 

(FR Doc. 92-31608 Filed 12-29-92; 8:45 am] 
BltUHO COOC f713-ei-M 


FEDERAL MARITIME COMMISSION 

Notice of Agreement(8) RIed; Puerto 
Rico Porta Authority, et al. 

The Federal Maritime Commission 
hereby gives notice that the following 
agreement(s) has been filed with the 
Commission pursuant to section 15 of 
the Shipping Act, 1916, and section 5 of 
the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 800 North 
Capitol Street, NW., 9th Floor. 

Interested parties may submit protests 
or comments on each agreement to the 
Secretary, Federal Maritime 
Commission. Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments and protests are found in 
§ 560.602 and/or 572.603 of Utle 46 of 
the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Any person filing a comment or 
protest with the Commission shall, at 


the same time, deliver a copy of that 
document to the person filing the 
agreement at the address shown below. 
Agreement No.: 224-200152-002. 
Title: Puerto Rico Ports Authority/ 
Island Stevedoring. Inc. Terminal 
Agreement. 

Parties: Puerto Rico Ports Authority; 
Island Stevedoring. Inc. 

Filing Party: Myra N. Cruz Alvarez. 
Contract Supervisor. Puerto Rico Ports 
Authority, P.O. Box 362829, San Juan. 
Puerto Rico 00936-2829. 

Synopsis: This modification provides 
for the cancellation of Supplementary 
Agreement number (A-1) AP-88-89- 
(4^21. All terms and conditions of the 
original Agreement remain unchanged. 

By Order of the Federal Maritime 
Commission. 

Dated: December 24.1992. 

Joseph C Polking, 

Secretary. 

(FR Doc. 92-31675 Filed 12-29-92; 8:45 am] 
BIUJNO COOK 4730-01-41 


Port of Palm Beach District and 
Birdsall, Inc., Agreement(8) RIed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 800 North 
Capitol Street, NW., 9th Floor. 

Interested parties may submit comments 
on each agreement to the Secretary, 
Federal Maritime Commission, 
Washington, DC 20573, within 10 days 
after the date of the Federal Register in 
which this notice appears. The 
requirements for comments are found in 
S 572.603 of Utle 46 of the Code of 
Federal RegulaUons. Interested persons 
should consult this secUon before 
communicaUng with the Commission 
regarding a pending agreement. 

Agreement No: 224-004174-004. 

Title: Port of Palm Beach District and 
Birdsall, Inc., Terminal Leasing 
Agreement. 

Parties: 

The Port of Palm Beach District 

Birdsall, Inc. 

Synopsis: The Agreement changes the 
minimum annual wharfage charge to 
775,000 short tons per calendar year and 
prorates the required minimum for 
January, 1994. 

Agreement No: 224-20027-002. 

Title: Jackson County Port Authority 
(Port of Pascagoula)/Ryan Walsh, Inc. 
Terminal Agreement. 

Parties: 
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Jackson County Port Authority 
Ryan Walsh. Inc. 

Synopsis: This modification provides 
for a reduction in the rental on 
Terminals **E & F*‘ for the calendar year 
beginning January 1.1993. 

Agreement No: 224-200180-002. 

Title: Jackson County Port Authority 
(Port of Pascagoula)/Ryan Walsh, Inc. 
Terminal Agreement. 

Parties: 

Jackson County Port Authority 
Ryan Walsh. Inc. 

Synopsis: This modification provides 
for a reduction in the rental on 
Terminals “G & H” for the calendar year 
beginning January 1.1993. 

Agreement No.: 203-011394. 

Title: Orient Overseas Container Line 
(U.K.) Ltd. and The VSA Party Space 
Charter and Sailing Agreement. 

Parties: 

Orient Overseas Container Line (U.K.( 
Ltd. (“OOCL**) 

Sea-Land Service, Inc.* 

P&O Containers Ud.* 

Nedlloyd Lijnen B.V.* 

*The VSA Party 

Synopsis: The proposed Agreement 
permits OOCL and the VSA Party to 
charter vessels and vessel space among 
themselves, to agree on sailing 
schedules and vessel deployments, and 
to agree, on a voluntary basis, upon 
rates and service contracts. The 
Agreement trade is between U.S. 

Atlantic and Gulf Coast ports, and 
inland points via those ports, and ports 
in North Europe (including the United 
Kingdom and the Republic of Ireland) 
and points in Europe via such ports. 
Agreement No.: 203-011395. 

Title: A.P. Moller-Maersk Line and 
The VSA Party Space Charter and 
Sailing Agreement. 

Parties: 

A.P. Moller-Maersk Line (**Maersk’') 
Sea-Land Service, Inc.* 

P&O Containers Umited* 

Nedlloyd Lijnen B.V.* 

•llie VSA Party 

Synopsis: The proposed Agreement 
permits Maersk and The VSA party to 
agree upon terms and conditions by 
which Maersk may make space aboard 
its vessels available to the members of 
the VSA Party for their use and for 
subcharter by them to Orient Overseas 
Line (U.K.) Ltd. It also allows the parties 
to agree upon deployment changes 
regarding Maersk's vessels, sailing 
schedules, port calls and port rotations 
and to agree, on a voluntary basis, on 
rates and service contracts in the trade 
between U.S. Atlantic and Gulf Coasts 
ports, and inland points via those ports, 
and ports in North Europe (including 
the United Kingdom and the Republic of 


Ireland) and points in Europe via such 
ports. 

Agreement No.: 203-011396. 

Title: Maersk. (X)CL, VSA 
Cooperative Working Agreement. 

Parties: 

Orient Overseas Container Line (U.K.) 

Line 

A.P. Moller-Maersk Line 

Sea-Land Service, Inc.* 

P&O Containers, Ltd.* 

Nedlloyd Lijnen B.V.* 

*The VSA Party 

Synopsis: The proposed Agreement 
permits the parties to discuss and agree 
upon matters involving deployment of 
vessels and their potential charter 
among the parties, vessel schedules, 
port calls, terminal use and to agree, on 
a voluntary basis, on rates and service 
contracts in the trade between U.S. 
Atlantic and Gulf Coasts ports, and 
inland points via those ports, and ports 
in North Europe (including the United 
Kingdom and the Republic of Ireland) 
and points in Europe via such ports. 

Dated: December 24.1992. 

By Order of the Federal Maritime 
Commission, 
loseph C. Polking, 

Secretary. 

(FR Doc. 92-31690 Filed 12-29-92: 8:45 ami 
BIUJHQ COOC f7SO-01-M 


Atlantic and GulfAVest Coaat of South 
America Conference Agreement, et ai.; 
Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington. DC Office of the Federal 
Maritime Commission, 800 North 
Capitol Street. NW.. 9th floor. Interested 
pa^es may submit comments on each 
agreement to the Secretary. Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this 
notice appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 202-002744-068. 

Title: Atlantic and GulfAVest Coast of 
South America Conference Agreement. 

Parties: Compania Chilena De 
Navigacion Interoceania, S.A.. 
Compania Sud Americana De Vapores, 
Lykes Bros. Steamship Co., Inc., 
Nedlloyd Lines. Flota Mercante 


Grancolombiana, S.A., Llneas Navieras 
Bolivianas S.A.M., Naviera Neptuno, 
S.A. 

Synopsis: The Agreement proposes to 
amend Article 13, Independent Action, 
to permit a member line to take 
independent action on one (1) business 
day notice. The parties have requested 
a shortened review period. 

Agreement No.: 224-003089-003. 

Tide: Port of Palm Beach District and 
Birdsall, Inc., Lease Am^ment. 

Parties: The Port of Palm Beach 
District. Birdsall. Inc. 

Synopsis: The modification extends 
the renewal term of the Agreement to 
April 1,1993. 

Agreement No.: 203-011330-001. 

Tide: Information System Agreement. 

Parties: American President Lines. 
Ltd., A.P. Moller-Maersk Line, P&O 
Containers Limited, Sea-Land Service. 
Inc. 

Synopsis: The Agreement proposes to 
provide for an admission fee for joining 
the Agreement and to establish annual 
dues. It also adds new provisions to 
Article 8, Voting, establishing an 
executive committee for the Agreement 
and clarifying existing voting 
procedures. 

Dated: December 24.1992. 

By Order of the Federal Maritime 
Commission. 

Joseph C. Polking, 

Secretary. 

(FR Doc. 92-31700 Filed 12-29-92; 8:45 am] 
BILUNO COOC S730^1-4I 


Ocean Freight Forwarder License 
Applicants 

Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as ocean freight 
forwarders pursuant to section 19 of the 
Shipping Act of 1984 (46 U.S.C. app. 
1718 and 46 CFR 510). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
contact the Office of Freight Forwarders. 
Federal Maritime Commission, 
Washington, DC 20573. 

Chesapeake Bay Shipping and Warehousing, 
Inc., 1100 Wilso Drive. Baltimore, MD 
21233: Officers: James F. Lewis. President. 
Genevieve A Szczepanik. Vice President 
USA Forwarding Inc., 1465 Judson Ave.. 
Long Peach CA 90813; Officers: Daisy 
Wong, President/Director, Ben Guan. Sales 
Manager & Corporate Ofc. 

G&H International Corp., 8360 W. Flagler 
Street. Ste. 201-B. Miami. FL 33144; 
Officer: Hector J. Vega. President 
Aero-Mar Cargo. Inc,, 7225 N.W. 25th Street. 
#310, Miami, FL 33122; Officers: Lillian 
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X4. Brito. President. Jorgo L. Brito. 

Secretary nVeasurer 

OPT Overseas Project Transport, Inc., 46 
Seilers Street. Kearny, N) 07032; Offioars: 
Dr. Michael Hoenig. Director/President, 
Hans Von Goetz. Vice Preaident/Treasurer, 
Dietmar jakobus. Secretary 
Princess Fonwarding. Inc.. 66^ Elsinore Park, 
Lexington. KY 40S08; OCflcers: Kathryn A. 
Moussa. President. George Stanley Mousse. 
Vico President 

Vialoma Trading Corp., 3124 N.W. 72nd 
Avenue, Miami, FL 33122; Ofllcers: 
Catalina Ramirez. President. Alossio 
Vasquez Ramirez. Vice President. Marlsol 
Vasquez Ramirez. Treasurer 
Caribe Transport Consolidators, Inc, 9515 
N.W. 13th Street. Miami. FL 33172; 
Officers: forge Andreas Coion, President, 
Lissotte M. Colon, Vim President 
SCL Shipping (USA) Inc., 150-30 132nd 
A VO.. Rcx>ai-20a. famaim, NY 11434; 
OfOcers: Derek Chan. Director/Presidenl. 
Dennis Choy, Vice President, Caro! Chan, 
Secretary/Director 

Fumihiro Salto. 3321 Hackott Ave.. Long 
Beach, CA 90606, Sole Proprietor 
Loe*i Material Services. Inc. 5810 Star Lane, 
Houston, TX 77057; Officers: Patricia 
Maxine Leo. President/Seexetar^'^Treasurer. 
Robert Rye Lee. Vice President 
Dated: December 24,1992. 

By the Federal Maritime Commission, 
foseph C Polking^ 

Secretary. 

|FR Doc. 92-31676 Filed 12-29-92; 8.45 ami 
BiLUNO coo€ erso-ei-M 


FEDERAL RESERVE SYSTEM 

Scott M. Browning, et al.; Change in 
Bank Control Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies 

The notificants listed below have 
applied under the Change In Bank 
Control Act (12 U.S.C. 1817(})) and 5 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of (he Act (12 
U.S.C 1817(j)(7)l. 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for Inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for tl^t notice 
or to the offices of the Board of 
Governors. Comments roust be received 
not later than January 19,1993. 

A. Federal Reeenre Bank of San 
Francisco (Kenneth R. Binning, 
Director, Bank Holding Company) 101 


Market Street, San Francisco, California 
94105: 

1. Scott M. Browning, San Diego. 
California, Gay Browning, Ogden, Utah, 
and Diane Browning Oblock, River 
Heights. Utah; to acquire 27.36 percent 
each of the voting shares of First Utah 
Bancorporation, Salt Lake City. Utah, 
and thereby indirecily acquire First 
Utah Bank. Salt Lake City, Utah. 

Board of Ck>vemors of the Federal Reserve 
System. December 23,1992. 

Jennifer |. Johnson. 

Associate Secretary of the Board. 

(FR Doc, 92-31723 Filed 12-29-92; 8:45 ami 
BILUNO coot Mio-evr 


Rrst Colofihil BanksharM Corporation, 
et al.; Formallona of; Acquialtlons by; 
and Mergera of Bank Holding 
Companiaa 

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C 1842) and § 
225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Ck)vemors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not sufBce 
in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute and summarizing the 
evidence that would be presented at a 
hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than January 
22,1993. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First Colonial Bankshares 
Corporation, Chicago. Illinois; to 
acquire 100 percent of the voting shares 
of CNP Bancorp Inc., Mundelein^ 
Illinois, and thereby indirectly acquire 
New (Century Bank, Mundelein, Illinois. 

2. First Colonial Bankshares 
Corporation, Chicago. Illinois; to 
acquire 100 percent of the voting shares 


of Hi-Bancorp, Ina, Highwood, Illinois, 
and thereby indirectly acquire Bank of 
Highwood, Highwood. Illinois. 

Board of Governors of the Fedeml Reserve 
System, December 23,1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

(FR Doc. 92-31721 Filed 12-29-92; 8.45 ami 
BILUHO CODE t210-0l-^ 


Mellon Bank Corporation, et al.; 
Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies; 
and Acquisitions ol Nonbanking 
Companies 

The companies listed in this notice 
have applied under § 225.14 of the 
Board’s Regulation Y (12 CFR 225.14) 
for the Board's approval under section 
3 of the Bank Holding Company Act (12 
U.S.C. 1842) (BHC Act) to become a 
bank holding company or to acquire 
voting securities of a bank or bank 
holding company. The listed companies 
have also applied under § 225.23(aK2) 
of Regulation Y (12 CFR 225.23(a)(2)) for 
the Board's approval under section 
4(c)(8) of the BHC Act (12 U.S.C 
1843{cK8)) and § 225.21(a) of Regulation 
Y (12 225.21(a)) to acquire or 

control voting securities or assets of a 
company engaged in a nonbanking 
activity. The listed companies have also 
applied under § 225.23(8)0) of 
Regulation Y (12 CFR 225.23(a)(3)) to 
acquire or control voting securities of a 
company engaged in a nonbanking 
activity. Unless otherwise noted, tnese 
activities will be conducted throughotit 
the United States. 

The applications are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
applications have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected to 
product benefits to the public, such as 
greater convenience, Increased 
competition, or ^ins in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound bank 
practices.'* 

Comments regarding each of these 
applications should be submitted in 
writing and re^'oived by William W. 
Wiles, Secretary, Board of (Jovemors of 
the Federal Reserve System, 
Washington, DC 20551, not later than 
January 22,1993. Any request for a 
hearing on these applications roust, as 
requir^ by $ 262.3(e) of the Board's 
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Rules of Procedure (12 CFR 262.3(e}), be 
accompanied by a statement of reasons 
why a written presentation would not 
suffice in lieu of a bearing, identif^g 
specifically any questions of fact tnat 
are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating now the party 
commenting would be aggrieved by 
approval of the proposal. 

A. Federal Reserve Bank of Cleveland 
(John J. Wixted. Jr., Vice President) 1455 
^st Sixth Street. Cleveland. Ohio 
44101: 

7. Mellon Bank Corporation, 
Pittsburgh, Pennsylvania; to acquire 100 
percent of the voting shares of Boston 
Croup Holdings, Inc.. New York, New 
York, and thereby indirectly acquire 
The Boston Company. Inc., and Bostcm 
Safe Deposit and Trust Company, both 
of Boston. Massachusetts. 

2. Boston Group Holdings, Inc,, New 
York. New York; to become a bank 
holding company through its retention 
of 100 percent of the voting shares of 
The Boston Company, Inc., Boston. 
Massachusetts, the parent company of 
Boston Safe Deposit and Trust 
Comply. Boston. Massachusetts. 

3. I he Boston Company, Inc., Boston, 
Massachusetts; to become a bank 
holding company through the retention 
of 100 percent of the voting shares of 
Boston Safe Deposit and Trust 
Company, B<^ton, Massachusetts, 

In connection with these applications. 
Mellon Bank Corporation (Applicant) 
proposes to acquire indirectly The 
Boston Finance Company, Boston, 
Massachusetts, and ther^y engage in 
making and servicing loans pursuant to 
§ 225.25(b)(1) of the Board’s Regulation 
Y; and to acquire indirectly Boston Safe 
Deposit and Trust Company of 
California, Los Angeles. California; and 
Boston Safe Deposit and Trust Company 
of New York, New York, New York, and 
thereby engage in providing trust 
services pursuant to § 225.25(b)(3} of 
the Board’s Regulation Y; and to acquire 
indirectly The Boston Company 
Advisors, Inc., Boston, Massachusetts; 
The Boston Company Institutional 
Investors. Inc., Boston, Massachusetts; 
The Boston Company of Southern 
California, Los A^^oles. California; 
Boston Hambro Corp., New York, New 
York; The Boston Company Financial 
Strategies Group, Inc., Boston. 
Massachusetts; The Boston Company 
Financial Strategies. Inc., Boston, 
Massachusetts; The Boston Company 
Income Securities Advisors, Inc., 

Bo.ston. Massachusetts; The Boston 
Company Energy Advisors. Inc., Boston, 
Massachusetts; and thereby engage In 
providing investment advisory services 
pursuant to § 225.25(b)(4) of the Board’s 


Regulation Y; and to acquire indirectly 
The Boston Company Real Estate 
Counsel Inc., Boston, Massachusetts, 
and thereby provide trust services and 
investment advisory services pursuant 
to §§ 225.25(b)(3) and (4) of the Board’s 
Regulation Y. 

In addition. Applicant has applied 
under section 4(c)(8) of the BHC Act and 
§ 225.23(a) of the Board's Regulation Y 
to engage, through the companies in 
which Applicant proposes to engage in 
investment advisory activities 
(Company), in (1) the provision of 
administrative services to mutual funds 
and (2) the provision of administrative 
services and investment advisory 
services on a combined basis to a 
mutual fund. 

Section 4(c)(8) of the BHC Act 
provides that a bank holding company 
may, with Board approval, engage in 
any activity which the Board, a&r due 
notice and opportunity for hearing, has 
determined (by order or regulation) to 
be so closely related to baxiking or 
managing or controlling banks as to be 
a proper incident thereto. This statutory 
test requires that two separate tests be 
met for an activity to be permissible for 
a bank holding company. First, the 
Board roust determine that the activity 
is. as a general matter, "’closely related 
to banking.” Second, the Board must 
find in a particular case that the 
performance of the activity by the 
applicant bank holding company may 
reasonably be expected to produce 
public benefits that outweigh possible 
adverse effects. 

Based on the guidelines established in 
National Courier Association v. Board of 
Governors of the Federal Reserve 
System, 516 F.2d 1229,1237 (D.C Cir. 
1975), a particular activity may be found 
to meet the ""closely related to banking” 
test if it is demonstrated that (1) banks 
generally have in fact provided the 
proposed activity; (2) banks generally 
provide services that are operationally 
or functionally similar to the proposed 
activity so as to equip them particularly 
well to provide the proposed activity; or 
(3) banlu generally provide services that 
are so integrally related to the proposed 
activity as to require their provision in 
a specialized form. The National 
Courier guidelines are not, however, the 
exclusive basis for finding a proposed 
activity closely related to baling, and 
the Board may consider any other basis 
that may demonstrate that the activity 
has a reasonable or close relationship to 

has stated that the 
furnishing of administrative services to 
a mutual fund includes, among other 
things, preparing and filing securities 
registration statements, providing legal 


banking. 

Applicant 


advice and accounting services, 
preparing tax returns, preparing and 
nling various financial and operating 
reports p^laining to the fund, and 
maintaining the records of the fund. In 
addition, in some circumstances, at least 
one officer and/or director of each fund 
to which Company provides 
administrative services would be an 
employee of Company or one of its 
affiliates. 

Applicant believes that the proposed 
activities are "’so closely relat^ to 
banking or managing or controlling 
banks as to be a proper incident 
thereto.” Applicant believes the 
proposed administrative services are 
permissible under section 225.25(bK4) 
of the Board’s Regulation Y (12 CFR 
225.25(b)(4)), which allows a bank 
holding company to serve as an 
"investment adviser,” as that term is 
defined in section 2(a)(20) of the 
Investment Company Act of 1940 (1940 
Act). Applicant states that these 
administrative services are also 
authorized under section 225.25(b)(3) of 
Regulation Y (12 CFR 225.25(b)(3)). 
which permits serving in such 
capacities as transfer agent, custodian. 
and registrar to a mutual hind. See 12 
CFR 225.125(i). Applicant states that the 
1940 Act permits investment advisers to 
provide the administrative services 
Applicant proposes to provide. 
Applicant notes that Board orders and 
the Board Interpretation regarding 
investment adviser activities do not 
indicate that the provision of 
administrative services is 
impermissible. Applicant also believes 
that many of the proposed 
administrative services constitute data 
processing and tax preparation services 
that are permissible under sections 
225.25(b)(7) and (21) of Regulation Y (12 
CFR 225.25(b)(7) and (21). Finally, 
Applicant states that l^ks and bank 
holding companies have been 
authorized to engage in activities similar 
to the ones proposed by Applicant, sudi 
as providing combined Investment 
ad^sory and administrative services to 
an employee benefit plan and operating 
a benefits consulting firm. 

Applicant also states that the 
proposed activities comply with 
provisions of the Glass-Steagall Act In 
particular. Applicant states that the 
proposed activities comply with section 
20 of the Glass-Steagali Act. which 
prohibits the affiliation of a member 
bank with a company, such as an 
investment company, engaged 
principally in the isnie of securities. In 
this regard. Applicant argues that 
Company's provision of administrative 
services to a mutual fund and the 
presence of director and officer 
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interlocks will not cause Company to 
control Company's mutual fund clients. 
Accordingly, Applicant argues that 
neither Company nor its member bank 
afhliates would become an affiliate of a 
mutual fund in violation of the Glass- 
Steagall Act. 

Applicant maintains that the 
proposed activities will beneht the 
public. Applicant believes that it will 
promote competition and provide added 
convenience to customers of Company 
and gains in efficiency. Moreover, 
Applicant believes that these benefits 
will outweigh any possible adverse 
effects of the proposed activities and 
that indeed, no adverse effects are 
currently foreseen. 

These applications may be inspected 
at the offices of the Federal Reserve 
Bank of Cleveland. 

Board of Governors of the Federal Reserve 
System, December 23.1992. 

Jennifer ). Johnson, 

Associate Secretary of the Board. 

IFR Doc. 92-31722 Filed 12-29-92; 8:45 amj 
BILUNQ COO€ ttlO-OI-F 


GENERAL SERVICES 
ADMINISTRATION 

Information Collection Activities Under 
Office of Management and Budget 
Review 

AGENCY: Committee Management 
Secretariat (CM), GSA. 

SUMMARY: The GSA hereby gives notice 
under the Paperwork Redu^on Act of 
1980 that is requesting the Office of 
Management and Budget (OMB) to 
approve information collection. 
Questionnaire for Potential Members— 
Appointments by the Administrator of 
General Services to the Citizens' 
Commission on Public Service and 
Compensation. This Information 
Collection is used to determine the 
eligibility of potential candidates and 
alternate members for appointment by 
the Administrator of General Services to 
the Citizens' Commission on Public 
Service and Compensation, as required 
by section 701(b) of title VII of the 
Ethics Reform Act of 1989 (2 U.S.C. 

352). 

ADDRESSES: Send comments to Ed 
Springer, GSA Desk Officer, room 3235. 
NEOB, Washington, DC 20503, and to 
Mary L. Cunningham, GSA Clearance 
Officer, General Services 
Administration (CAIR), 18th & F Street, 
NW., Washington, DC 20405. 

Annual Reporting Burden: 
Respondents: 500; annual responses: 
500; average hours per response: 1; 
burden hours: 500. 


FOR FURTHER INFORMATION CONTACT: 
Charles F. Howton, (202) 632-1131. 

Copy of Proposal: May be obtained 
from the Information Collection 
Management Branch (CAIR), 7102, GSA 
Building, 18th & F St., NW., 
Washington, DC 20405, by telephoning 
(202) 501-2691, or by faxing your 
request to (202) 501-2727. 

Dated: December 17.1992. 

Charlef R. Demers, 

Acing Director, Information Management 
Division. 

IFR Doc. 92-31685 Filed 12-29-92; 8:45 am) 
BHJJNO COOC <020-34-41 


Finding of No Significant Impacts 
Following Completion of 
Environmental Aaaeeament for the 
Proposed Federal Courthouse Facility, 
Located in Portland, OR 

AGENCY: General Services 
Administration. 

ACTION: Withdrawal of intention to 
prepare environmental impact 
Statement (EIS), for action which 
normally would require an EIS. 

SUMMARY: The General Services 
Administration (GSA) hereby gives 
notice that following scoping meetings 
it was decided that an EIS was not 
required for the proposed Federal 
Courthouse building in Portland, 
Oregon. An Environmental Assessment 
was pre^red and based on it the 
Regional Administrator, Region 10, has 
issued a Finding of No Significant 
Impact. The project will provide a total 
occupiable area of approximately 
340,000 square feet and will house 
approximately 1027 employees of the 
Courts and other agencies. The project 
will also provide 200 official, visitor 
and employee parking spaces. The 
building will be constructed to meet the 
Courts current needs and to 
accommodate its anticipated 
incremental growth through the year 
2020. The space not need^ for Court 
activity will be finished for use by 
Executive Branch agencies. The project 
will be built on Block 24. which is 
referred to as the Hamilton Hotel site. 

Copies of the Environmental 
Assessment and Finding of No 
Significant Impact are available from: 
Woodward-Clyde Consultants, 111 S.W. 
Columbia Avenue, suite 990, Portland, 
Oregon 97201. 

December 17,1992. 

Robert D. Eberle, 

Regional Administrator (lOA). 

[FR Doc. 92-31686 Filed 12-29-92; 8:45 am] 
WLUNQ COOC «20-23-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Canters for Disease Control and 
Prevention (CDC) 

Idaho National Engineering Laboratory 
Environmental Dose Reconstruction 
Project: Public Meetings 

The National Center for 
Environmental Health (NCEH), Centers 
for Disease Control and Prevention 
(CDC), announces the following 
meetings. 

Name: Idaho National Engineering 
Laboratory Environmental Dose 
Reconstruction Project 
Dote: January 21,1993 
Time: 7 p.m.-9 p.m. 

Place: B^t Western Cotton Tree Inn, 
1415 Bench Road, Pocatello, Idaho 
83201 

Date: January 25,1993 
Time: 7 p.m.-9 p.m. 

Place: Shilo Inn, 702 Appleway. Coeur 
d'Alene, Idaho 83814 
Status: Open to the public for 
observation and comment, limited only 
by space available. The meeting rooms 
accommodate approximately 100 
people. 

Purpose: Under a Memorandum of 
Understanding with the Department of 
Energy (DOE), the Department of Health 
and Human ^rvices has been given the 
responsibility and resources for 
conducting analytic epidemiologic 
investigations of resiclents of 
communities in the vicinity of DOE 
facilities and other persons potentially 
exposed to radiation or to potential 
hazards from non-nuclear energy 
production and use. 

An initial step in an analytic 
epidemiologic study for persons living 
offsite of a given DOE facility is the 
reconstruction of radiation do.se8 due to 
releases from that facility. CDC is 
beginning such an environmental dose 
reconstruction for DOE's Idaho National 
Engineering Laboratory near Idaho Falls, 
Id^o. The purpose of these public 
meetings is to obtain public comment 
on contractor-prepared draft plans for: 
(1) Public involvement and; (2) 
obtaining the data pertinent to a dose 
reconstruction at the Idaho National 
Engineering Laboratory. 

Agenda items are subject to change as 
priorities dictate. 

Contact person for more information: 
Leeemn Sewell, Radiation Studies 
Branch, Division of Environmental 
Hazards and Health Effects, NCEH, 4770 
Buford Highway. NE., (F-35), Atlanta, 
Georgia, 30341-3724, telephone 404/ 
488-7040. 
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Dated: December 22.1992. 

Elvin Iliiyer, 

Associate Director for PoJicy Coordination, 
Centers for Disease Control and Prevention 
(CDO. 

IFR Doc. 92-31544 Filed 12-29-92; 8:45 amj 
eiiJUMC CODE «ieo-ie-«i 


The National Center for Infectious 
Diseases (NCID) of the Centers for 
Disease Control and Prevention (CDC); 
Meeting 

/Vd/ne: Raccoon Rabies Epizootic and 
Control Meeting. 

Times and Dates: 8:30 a.m.-5:30 p.m.. 
January 21. 1993. 8:30 a.m.-2:45 p.m., 
Jaiuiary 22. 1993. 

Place: CDC, Auditorium A* 1600 
Clifton Road, NE.. Atlanta. Georgia 
30333. 

Status: Open to the public for 
observation and comment, limited only 
by space available. 

Purpose: To pxovide state and federal 
public health officials ¥irith current 
information regarding the ongoing 
epi 2 ux)tlc of rabies in raccoons and to 
assess the need for additional measures 
to reduce human and animal risks of 
exposure to wildlife rabies. 

Matters to be Discussed: Meeting 
attendees will discuss the raccoon 
rabies epizootic and possible control 
measures. All suggestions will be 
considered when the hnal 
recommendations are made. 

Confncf Person for More Information: 
James E. Childs, Sc.D, Epidemiologist. 
NQD, CDC. Mailstop G-13.1600 Qilton 
Road, NE.. Atlanta. Georgia 30333, 
telephone 404/639-1075, 

Dated: December 23.1992. 

Elvin Hilyer. 

Associate Director for Policy Coordination, 
Centers for Disease Control and Prevention 
(CDCl 

IFR Doa 92-31688 filed 12-29-92; 6:45 ami 
BIUJNG CODE 41ta-1S-ll 


Agency for Health Care Policy and 
Res e ar ch 

In accordance with section 10(a) of 
the Federal Advisory Committee Act (5 
U.S.C. appendix 2), announcement is 
made of the following advisory 
suDcommittee scheduled to meet during 
the month of December 1992: 

Name: ADP Support for the Center for 
General Health Slices Intramural 
Research. 

Dates and Times: Decamber 29,1992, 
8:30 a.m. 

Place: Executive Office Center. 2101 
East Jefferson Street, 6th Floor 


Conference Room. Rockville. Maryland 
20852. 

This meeting will be closed to the 
public. 

Purpose: The Subcommittee’s chaige 
is to provide, on behalf of the Health 
Care Policy Research Contracts Review 
Committee, advise and 
recommendations to the Secretary and 
to the Administrator. Agency for Health 
Care Policy and Research (AHCPR) 
regarding the scientific and tedmicai 
merit of contract proposals sidnnitted in 
response to a specific Request for 
Proposals. The purpose of this contract 
is to provide timely and effideot data 
base management, computer 
programming (including econometric 
analyses), micro-simulation modeling, 
and complex survey statistics, 
computer^related consulting and 
technical assistance, and editorial and 
graphics services in support of data 
preparation, dissemination, and analysis 
activities in the Division of Provider 
Studies, and Division of Long-Term 
Care, and the Division of Statistics and 
Research Methodology, Center for 
General Health Services Intramuial 
Research. AHCPR. 

Agenda: The session of this 
Subcommittee will be devoted entirely 
to the technical review and evaluation 
of contract proposals submitted in 
response to a specific Request for 
Proposals, The Administrator. AHCPR, 
has made a formal determination that 
this meeting will not be open to the 
public. This is necessary to protect the 
free exchange of views and avoid undue 
interference with Committee and 
Department operations, and safeguard 
confidential proprietary information 
and personal information concerning 
individuals associated with the 
proposcds that may be revealed during 
the sessions. This is in accordance with 
section 10(d) of the Federal Advisory 
Committee Act, 5 U.S.C appendix 2. 
Department regulations. 45 CFR 
11.5(a)(6), and procurement regulations. 
48 CFR 315.604(d). 

Anyone urishing to obtain information 
regarding this meeting should contact 
Karen Harris. Office of Management. 
Management Systems and Services 
Brandb, Agency for Health Care Policy 
and Research, Executive Office C^ter. 
2101 E. Jefferson Street, suite 601. 
Rockville. Maryland 208S2. (301| 227- 
8441. 

Oalod: December 22.1992. 

Jarrett Qinlon, 

Administrator 

IFR Doc. 92-31697 Piled 12-29-92; 8:46 amj 
MLUNO COOC 41tO-aO-M 


Health Raaouroea and Sarvicet 
Adminlatrallon 

Notice Regarding Fadaralty Supported 
Health Centers Aaalatarvce Act of 1992 

AGENCY: Health Resources and Services 
Administration. HHS, 
actyon: Notice. 

SUMMARY: The Secretary of Health and 
Human Services (the ’'Secretary'*), in 
consultation with the Attorney Graeral, 
provides the following notice regarding 
Public Law 102-501, the "Federally 
Supported Health C^enters Assistance 
Act of 1992- {the "Act"). The Act 
provides for liability protection for 
certain health care professionals and 
entities. This notice sets forth 
information whereby an entity or a 
person can determine when, and the 
extent to which, it is deemed to be an 
entity as described in the Act. 

DATES: This notice is effective December 
30. 1992. 

FOR FURTHER INFORMATION CONTACT: 

For further mformation, please contact 
Richard C Bohrer. Director. Division of 
Community and Migrant Health. Bureau 
of Primary Health Care, suite 7A-55, 
5600 Fishers Lane. Rockville, Maryl^d 
20857. Phone: (301) 443-226a 

SUPPLEMENTARY INFORMATIOH: 

1. iDtroduction 

Section 224(a) of the Public Health 
Service (PHS) Act. (section 233(a) of 
title 42 of the United States Code), 
provides that the remedy against the 
United States provided under the 
Federal Tort Claims Act (FTCA) 
resulting from the performance of 
medical, surgical, dental or related 
functions by any commissioned offioers 
or employee of the PHS while acting 
within the scope of his office or 
employment, shall be exclusive of any 
other civil action or proceeding. The Act 
provides that, subject to the provisions 
of the Act, certain entities and officers, 
employees and contractors of entities 
shall be deemed to be an employee of 
the PHS within the exclusive remedy 
provision of section 224(a). This notice 
is intended to provide information as to 
action that the Department of Health 
and Human Services (HHS) will take to 
implement the Act. Application 
instructions pertaining to the deeming 
process discussed below and further 
information regarding the specific 
effective date of FTCA coverage will be 
provided directly to the entities listed 
below. 

n. Entities 

An entity %viU he deemed to be an 
employee of the PHS pursuant to the 
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Act only if HHS has determined, and 
has advised the entity, that the entity— 

(A) Receives Federal funds under any 
of the following grant programs: 

(1) Section 329 of the PHS Act. 42 
U.S.C. 254b (relating to grants for 
migrant health centers); 

(2) Section 330 of the PHS Act, 42 
U.S.C. 254c (relating to grants for 
community health centers); 

(3) Section 340A of the PHS Act. 42 
U.S.C. 256a (relating to grants for health 
services for residents of public housing); 
and 

(4) Section 340 of the PHS Act. 42 
U.S.C. 256 (relating to grants for health 
services for the homeless); and 

(B) Meets the following requirements; 

(1) Has implemented appropriate 
policies and procedures to reauce the 
risk of malpractice and the risk of 
lawsuits arising out of any health or 
health-related hinctions performed by 
the entity; 

(2) Has reviewed and verified the 
professional credentials, references, 
claims history, fitness, professional 
review organization findings, and 
license status of its physicians and other 
licensed or certified health care 
practitioners, and, where necessary, has 
obtained the permission from these 
individuals to gain access to this 
information; 

(3) Has no history of claims having 
been filed against the United States as 

a result of the application of section 224 
to the entity or its officers, employees, 
or contractors as provided for under this 
section, or. if such a history exists, has 
fully cooperated with the Attorney 
General in defending against any such 
claims and either has taken, or will take, 
any necessary corrective steps to assure 
against such claims in the future; and 

(4) Has fully cooperated with the 
Attorney General in providing 
information relating to an estimate 
described under section 224(k) of the 
Act. 

An entity will be deemed to be an 
entity described in section 224 (g)(4) 
and (h) as of the date upon whid it 
receives notice from HHS that it has 
been deemed to be an entity as 
described for purposes of the Act. Each 
notice shall be effective only as to acts 
and omissions occurring on and after 
the date specified in the notice. 

Pursuant to section 224(g)(3), no notice 
shall be effective before January 1,1993, 
and no notice shall be effective as to any 
act or omission occurring after 
December 31,1995. 

In some cases, grantee^contract with 
other entities (as opposed to individual 
contractors—see section III below) for 
the provision of health services. "Hie 
typical situation is a subgrant or 


contract for the provision of the fiill 
range of health services. The Secretary 
will identify those contracting entities 
that will be subject to coverage under 
section 224(g) in notices issued 
pursuant to the preceding paragraph. 

III. Covered Individuals. 

In addition to the entity itself, section 
224(g) provides that certain individuals 
may be covered under the FTCA. 
Officers and employees are subject to 
coverage, as well as certain contractors. 

The Act provides that an individual 
may be considered to be a contractor of 
an entity described in the Act only if— 

(A) Tne individual normally performs 
on average at least 32'A hours of service 
per week for the entity for the period of 
the contract; or 

(B) In the case of an individual who 
normally performs on average less than 
32'A hours of services per week for the 
entity for the period of the contract and 
is a licensed or certified provider of 
obstetrical services— 

(1) The individuaPs medical 
malpractice liability insurance coverage 
does not extend to services performed 
by the individual for the entity under 
the contract; or 

(2) The Secretary finds that patients to 
whom the entity furnishes services will 
be deprived of obstetrical services if 
such individual is not considered a 
contractor of the entity for purposes of 
paragraph (1). 

Coverage of individuals, whether 
employees or contractors, does not 
extend to acts or omissions that are not 
related to the grant supported activity. 
The covered entity itself (assuming it 
meets the statutory requirements for 
FTCA coverage) will be covered for 
claims against it, even if an individual 
health care practitioner is not covered in 
a particular case. Thus, for example, if 
a contractor works fewer than 32'A 
hours and is not a provider of obstetrical 
services, the contractor would not be 
covered for services related to the grant, 
but the grantee itself would be covered. 

IV. Grant Implications 

Grantees have been paying for 
malpractice insurance premiums as 
allowable costs under meir grants. Once 
a grantee has been deemed to be an 
entity described in section 224 (g)(4) 
and (h) and its effective date has 
arrived, it would no longer be 
reasonable to incur such costs. 

However, the Secretary recognizes that 
some insurable risks will remain after 
the effective date of eligibility for FTCA 
coverage, including risks covered by 
'*tail insurance,*' and that these risks 
may require the purchase of private 
insurance. ^ 


V. Hospital Admitting Privileges 

Section 3 of the Act further amends 
section 224 by providing that officers, 
employees, and contractors of covered 
entities may not be denied hospital 
admitting privileges if they meet the 
appropriate professional qualifications 
and agree to abide by the policies and 
bylaws of the hospital. These 
individuals are thus to be given the 
same treatment as members of the 
National Health Service Corps with 
respect to hospital admitting privileges. 
Hospitals that fail to comply will be in 
jeopardy of losing Medicare and 
Medicaid reimbursements. 

Hospitals are put on notice that the 
extension of FTCA coverage to the 
grantees will mean that covered 
individuals may no longer need to have 
malpractice insurance for each act or 
omission covered by the FTCA. The lack 
of such insurance may not be used as a 
basis for the denial of admitting 
privileges. Covered entities may 
demonstrate the fact of FTCA coverage 
by showing inquiring hospitals the 
notice described in Section II above. 

* « • • • 

This notice is not intended to 
constitute, and does not constitute, a 
comprehensive notice pertaining to any 
provision of the Act except to the extent 
that procedures pertaining to 
implementation of the Act are described 
explicitly above. All persons are put on 
notice that the Act will not provide an 
exclusive remedy for any act or 
omission until and unless a transfer of 
funds is made pursuant to section 224 
(g)(1) and (k) of the PHS Act. In 
addition, immunity of an individual or 
entity from suit will attach only to the 
extent that the provisions of 42 U.S.C. 
233(a) are applicable to a specific claim 
or case. The applicability of the Act and 
42 U.S.C. 233(a) to a particular claim or 
case will depend upon the 
determination or certification (as 
appropriate) by the Attorney General 
that the individual or entity is covered 
by the Act and was acting within the 
scope of employment. A determination 
or certification is subject to judicial 
review. 

Dated: December 22.1992. 

Robert G. Hannon. 

Administrator. 

|FR Doc. 92-31615 Filed 12-29-92; 8:45 am] 

BILUNO COO€ 41t0-15-M 
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National Institutes of Health 

National Cancer Institute; Amended 
Notice of Meeting 

Notice is hereby given to amend the 
notice of the Development Therapeutics 
Contract Review Committee meeting 
which was published in the Federal 
Register (57 FR 54994) on November 23, 
1992. 

The meeting originally scheduled to 
be held on January 15,1993 at Bethesda 
Holiday Inn, Montgomery Conference 
Room. Bethesda, Maryland, will now be 
held on January 14-15,1993 at the same 
location. More responses to a Master 
Agreement have been received than 
anticipated, making it necessary to 
expand tlie duration of the meeting to 
two days. 

The meeting will be open to the 
public on 14 January from 9 a.m. to 
approximately 9:30 a.m. to discuss 
administrative details. Attendance by 
the public will be limited to space 
available. The meeting will be closed to 
the public from approximately 9:30 a.m. 
to recess. On Friday, January 15, the 
meeting will reopen to the public at 9 
a.m. until approximately 9:30 a.m. The 
meeting will remain closed from 9:30 
a.m. until adjournment. 

Dated: December 23,1992. 

Susan K. Feldman, 

Committee Management Officer, NIH. 

\FR Doc. 92-31732 Filed 12-29-92; 8:45 ami 
aUXlHO COO€ 4140 -C 1 -M 


National Institute of Arthritis and 
Musculoskeletal and Skin Diseases; 
Meeting, National Advisory Board for 
Arthritis and Musculoskeletal and Skin 
Diseases 

Pursuant to Public Law 92-463. 
notice is hereby given of the meeting of 
the National AdWsory Board for 
Arthritis and Musculoskeletal and Skin 
Diseases on January 25,1993. The 
meeting will be held at the Washington 
Capital Marriott. 1221 22nd Street. NW., 
Washington, DC 20015. The Board will 
meet January 25,8:30 a.m. to 
approximately 4 p.m. 

The meeting, which will be open to 
the public, is being held to discuss the 
Board's activities and to continue 
evaluation of the National effort to 
combat arthritis and musculoskeletal 
and skin diseases. Attendance by the 
public will be limited to space available. 

Ms. Geraldine B. Pollen. Executive 
Director, National Advisory Board for 
Arthritis and Musculoskeletal and Skin 
Diseases. 1801 Rockville Pike, suite 500, 
Rockville. Maryland 20852, (301) 496- 
6045. will provide on request an agenda 


and roster of the members. Summaries 
of the meeting may also be obtained by 
contacting her office. 

Dated: December 23.1992. 

Susan K. Feldman, 

A/ZH Committee Management Officer. 

IFR Doc. 92-31731 Filed 12-29-92; 8:45 am| 
aiUJMO CODE 4140^-11 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
(AZ-040-S410-10-A100] 

Receipt of Application for the 
Conveyance of Federally-Owned 
Mineral Interests; Safford District, 
Arizona 

AGENCY: Bureau of Land Management 
(BLM), Interior. 

ACTION: Notice of receipt of conveyance 
of mineral interest application in 
Greenlee County. Arizona. 

SUMMARY: Notice is hereby given that 
pursuant to section 209 of the Act of 
October 21.1976, 90 Stat. 2757, Roger 
Phillips. Trustee of The Phillips Real 
Estate Investments, Inc., Defined Benefit 
Pension Plan. 

Gila and Salt River Meridian. Arizona 
T. 4 S., R. 31 B.. 

Sec. 26 . SViNW’A. WViSW'A. 
SEV4SWV4; 

Sec. 27. SEV 4 NWV 4 . E’ASWV 4 ; SEy 4 ; 

Sec. 29. NEV4NBV4. WyiNBV 4 . SEV4NWV4. 
SVi-, 

See. 31. lots 1-4 inclusive. E*A, EViWVj; 
Sec. 33. NEV 4 . SW'ASEiA. EVtSE’/i; 

Sac. 34, WVaB'A. SEV 4 biEV 4 . W’A. 
SEV4SEV4; 

Sec. 35 . EMeNWVi. SWV4NWV4, 
SW’/iSWy 4 . NEV4SWV4. 

T. 5 S.. R. 31 E.. 

Sec. 5, lot 4; 

Sec. 6 . lots 2 and 3. SWV4NEV4. 

NEV4SWV4. IW«/ 4 SEV 4 . 

Containing 3.246.90 acres. 

Upon publication of this notice in the 
Federal Register, the mineral interests 
within the legal description given above 
will be segregated to the extent that they 
will not be open to appropriation under 
the public land laws including the 
mining laws and the mineral leasing 
laws. The segregative effect of the 
application shall terminate either upon 
issuance of a patent or other document 
of conveyance of such mineral interest, 
upon final rejection of the application or 
two years from the date of filing of the 
application, November 10,1992, 
whichever occurs first. 

FOR FURTHER INFORMATION CONTACT: 
Additional information concerning this 
application may be obtained from the 


Realty Specialist at the Safford District 
Office. 71114th Avenue, Safford. 
Arizona 85546. 

Dated: December 21.1992. 

Frank L. Rowley. 

Acting District Manager. 

iFR Doc. 92-31684 Piled 12-29-92; 8:45 am) 
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Bureau of Land Management 

[AA-610-4110-02-24 1A] 

Decision of the Secretary of the 
Interior Extending Reduction in Rental 
Rate for Oil and Gas Leases 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of Decision of the 
Secretary of the Interior Extending 
Rental Rate Reduction For All Onshore 
Oil and Gas Leases Except Those Issued 
Under the Provisions of the Federal 
Onshore Oil and Gas Leasing Reform 
Act of 1987, the Combined Hydrocarbon 
Leasing Act of 1981, and Those 
Reinstated Under the Provisions of the 
Federal Oil and Gas Management Act of 
1982. 


SUMMARY: The Secretary of the Interior 
is extending the rental rate reduction 
announced in the Federal Register on 
February 6,1992 (Vol 57, No. 25), for 
onshore oil and gas leases in force 
issued prior to January 1.1988. 
Exempted from the rental rate reduction 
are those leases issued under the 
provisions of the Federal Onshore Oil 
and Gas Leasing Reform Act of 1987, the 
Combined Hydrocarbon Leasing Act of 
1981, and those reinstated under the 
provisions of the Federal Oil and Gas 
Royalty Management Act of 1982. 
EFFECTIVE DATE: March 1.1993. 
ADDRESSES: Inquiries or suggestions 
should be sent to: Director (610), Bureau 
of Land Management, room 510, LS 
Building. 1849 C Street. NW., 
Washington, DC 20240. 

FOR FURTHER INFORMATION CONTACT: 

Erick Kaarlela. (202) 653-2182. 
SUPPLEMENTARY INFORMATION: Effective 
March 1.1992, the Secretary of the 
Interior reduced, to not greater than $1 
per acre or fraction thereof per year, the 
rate of rental for certain onshore oil and 
gas leases then in force. The reduction 
in the rental rate extends through 
February 28.1993. Exempted from that 
reduction were those leases issued 
under the provisions of the Federal 
Onshore Oil and Gas Leasing Reform 
Act of 1987, the Ckimbined Hydrocarbon 
Act of 1981, and those leases reinstated 
under the provisions of the Federal Oil 
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and Gas Royalty Management Act of 
1982. 

The Secretary of the Interior has 
announced a decision to continue this 
rental reduction through February 29, 
1996. This action becomes elective 
March 1,1993, and will continue 
through February 29,1996, unless, after 
considering factors related to the rental 
rate, such as the level of development of 
Federal leases, economic conditions in 
the oil industry, or the level of imports, 
the Secretary of the Interior decides to 
terminate the rental reduction at an 
earlier date. Any decision to terminate 
the rental reduction policy will be made 
only after lessees are given 3 months 
notice of the intended action. The 
reduction applies to all rental for all 
leases in effect on March 1.1993, except 
those leases issued under the provisions 
of the Federal Onshore Oil and Gas 
Leasing Reform Act of 1987, the 
Combined Hydrocarbon Act of 1981, 
and those reinstated under the 
provisions of the Federal Oil and Gas 
Royalty'Management Act of 1982, 
regardless of the rate then applicable 
unless that rate already is less than $1 
per acre per year. 

This rental reduction is granted by the 
Secretary of the Interior under section 
39 of the Mineral Leasing Act of 1920 
(30 U.S.C 209) which states in part; 
'‘The Secretary of the Interior, for the 
purpose of encouraging the greatest 
ultimate recovery of coal, oil, gas, * • • 
and in the interest of conservation of 
natural resources, is authorized to 
waive, suspend, or reduce the rental * 

* * whenever in his jud^ent it is 
necessary to do so in order to promote 
development* * * .** 

The Department of the Interior 
granted, in 1986 and 1987, a rental 
reduction for all simultaneous leases 
whose annual rental rates would 
otherwise have increased by regulation 
from SI to S3 per acre. The rental rates 
remained at Si per acre. This policy was 
in response to an increase in oil and gas 
lease terminations and relinquishments. 
The Federal Government wi^ed to 
encourage domestic exploration and 
development and allow more 
economical Federal oil and gas 
development. In orde)r to enable 
developers to project more constant 
Federal oil and gas lease acouisition 
costs over a longer period of time and 
provide more stability to the industry, 
the annual rental rates for certain 
onshore Federal oil and gas leases was 
reduced in 1989 to $1 per acre beyond 
the initial lease year. 

The economic conditions that 
prompted the Secretary of the Interior to 
reduce the rental rates at that time are 


still prevalent today. Various 1992 U.S. 
oil and gas exploration, development 
and production statistics are at 30-year 
lows. Domestic exploration and recent 
operating drilling rig counts have 
declined to under 1,000 ftt)m over 
10,000 during the boom times in the late 
1970*8 and early 1980*8. The Secretary 
finds that raising the rental rates from 
their present level of Si per acre will 
reduce the amount of acreage under 
lease and thereby diminish the 
likelihood that development of leases 
will occur. By extending the rental 
reduction for at least 3 more years, the 
Secretary of the Interior will be ensuring 
that the Federal leasing program itself is 
not a deterrent to exploration, but 
instead provides an incentive for 
development of oil and gas resources 

Dated: December 23,1992. 

Richard Roldan, 

Deputy Secretary of the Interior 

IFR Doc, 92-31541 Filed 12-29-92; 8:45 am) 

•tUJNG coot 4310 -S 4 -II 


Bureau of Land Management 
IWY-030-421(M>5; WYW 127S63) 

Realty Actions; Sales, Leases, etc.; 
Wyoming 

AGENCY: Bureau of Land Management. 
Interior. 

action: Notice of Realty Action; 
Proposed Direct Sale of Public Land 
Parcel in Fremont County, Wyoming. 

summary: The Bureau of Land 
Management has received a proposal to 
sell the following described public 
lands to the Fremont County Solid 
Waste Disposal District pursuant to 
sections 203 and 209 of the Federal 
Land Policy and Management Act of 
1976, 43 U.S.C 1713,1719: 

Sixth Principal Meridian 
T 34 N R 96 W 

Sec, 26. W»/iW’ANBV4, NWV4. NEV4SWV4. 
NWV4SBV4, 

The above lands aggregate 280 acres. 

This same proposal was originally 
described in a Notice of Realty Action 
(NORA) published in the Federal 
Register on April 17.1992. This notice 
is iMing issued to allow more time for 
the BLM to process the proposed sale. 

As explained in the original notice 
(WYW 125199) published in 57 FR 
53774 and 53775 on April 17,1992, the 
Fremont County Solid Waste Disposal 
District is proposing to purchase 80 
acres of public land which they 
presently lease for a sanitary landfill 
under Recreation and Public Purposes 
Lease WYW 79452. and an additional 


200 acres for future expansion of the 
sanitary landfill. The existing 80 acre 
lease, WYW 79452, would be cancelled 
simultaneously with the issuance of the 
patent for the proposed sale of the 280 
acres. This sanita^ landfill is known as 
the Sand Draw landfill which serves the 
Riverton Area as well as the nearby 
rural and industrial areas. The Sand 
Draw landfill has the potential, due to 
its location and physical characteristics, 
to become the primary centralized 
sanitary landfill for this portion of 
Fremont County. The Fremont County 
Solid Waste Disposal District must have 
an independent third party complete a 
landfill transfer audit which is an 
assessment of the conditions of the 
landfill prior to title transfer. The 
independent third party must then sign 
a statement that no significant risk to 
human health and the environment 
exists before the proposed sale would 
proceed. 

The proposed direct sale to the 
Fremont County Solid Waste Disposal 
District would be made at fair market 
value. Additionally, Fremont County 
Solid Waste Disposal District would be 
required to submit a nonrefundable 
application fee of $50.00 in accordance 
with 43 CFR subpart 2720 for 
conveyance of all unreserved mineral 
interests in the lands 

The proposed sale is consistent with 
the Lander Resource Management Plan. 
The planning document and 
environmental assessment covering the 
proposed sale will be available for 
review at the Bureau of Land 
Management, Lander Resource Area. 
Lander, Wyoming. 

Conveyance of the land would be 
subject to the following: 

1. Reservation of a right-of-way for 
ditches or canals pursuant to the Act of 
August 30, 1890, 43 U.S.C. 945. 

2. Reservation of oil and gas to the 
United States with the right to prospect, 
explore, and develop the same in 
accordance with the provisions of the 
Federal mineral laws in force at the time 
of di^osal. 

3. bLM oil and gas leases, serial 
numbers WYC 068828 and WYC 
068994. 

4. BLM right-of-way serial number 
WYW 86050 for a power transmission 
line held by Riverton Valley Electric 
Association, Inc. 

5. Any other valid existing rights 
including rights-of-way that are 
identified during the evaluation process. 

The public lands involved are within 
the East Beaver Common Allotment No. 
1801. The grazing permittee's are Ed 
Virden, John Osl^me, Edna Bringolf, 
Robert W. Hamilton, and John Hancock 
Mutual Life Insurance Company. Inc. 
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These permittee’s have either signed a 
waiver of their 2-year notice of 
cancellation of grazing privileges or 
have been served a 2-year notice prior 
to cancellation of a portion of their 
grazing permits, ana that notification 
was sent with a copy of the original 
Notice of Realty Action. The grazing 
privileges would not be cancelled if the 
lands are not sold. 

The public lands described above 
shall be segregated from all forms of 
appropriation under the public land 
laws, including the mining laws upon 
publication of this notice in the F^eraJ 
Register. The sogre^tive effect will end 
270 days from the date of the 
publication, upon issuance of a patent, 
or upon publication in the Federal 
Register of a termination of the 
segregation, whichever occurs first. 

FOR FURTHER IM^ORMATIOH CONTACT: Jack 
Kelly, Area Manager. Lander Resource 
Area, 125 Sunflower. P.O. Box 589, 
Lander, Wyoming 82520. (307) 332- 
7822. 

SUPPLEMEhTTARY INFORMATION; For 8 
period of forty five (45) days from the 
date of publication of this notice in the 
Federal Register, interested parties may 
submit comments to the Area Manager, 
Bureau of Land Management. Lander 
Resource Area, P.O. Box 589. Lander, 
Wyoming 82520. Any comments will be 
evaluated by the BLM Wyoming State 
Director who may sustain, vacate, or 
modify this proposed realty action. 

Dated: December 23.1992. 

Jack Kelly, 

Area Kianager. 

IFR Doc. 92-31765 Filed 12-29-92; 8:45 am) 
BtLUNG CODE 431S-22-II 


National Park Service 

Meeting of the National Park System 
Advisory Board 

AGENCY: National Park Service. Interior. 
ACTION: Notice of meeting of National 
Park System Advisory Board. 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act, 5 U.S.C Appendix, that a meeting 
of the National Park System Advisory 
Board will be held on February 3 and 
4.1993 at the Sheraton Key Largo 
Resort, 97000 South Overseas Highway. 
Key Largo, Florida. The general business 
meeting will start at 8 a.m., Wednesday, 
February 3, continuing until about 5 
p.m. The Board will reconvene at 8 a.m. 
the next morning and conclude its 
meeting by noon on Thursday, February 
4. The meeting %vill follow orientation 
tours and hriel^gs in nearby Everglades 


National Park, Big Cypress National 
Preserve and Biscayne National Park. 

National Historic Landmark 
nominations are scheduled for review 
during the morning of February 3, along 
with two studies of resource areas being 
considered for potential addition to the 
National Park System. The studies are of 
northern New Mexico sites associated 
with noted early 20th Century artist 
Georgia O'Keeffe, and of the Hudson 
River Valley landscapes associated with 
noted 19th Century painter Thomas 
Cole and the Hudson River School of 
Art. Other studies may also be 
presented, and there will be some 
discussion of the upcoming National 
Park Service theme study of American 
Labor History. 

Scheduled for discussion the 
afternoon of February 3 and the morning 
of February 4 are the recent National 
Research Council report entitled 
"Science and the National Parks", the 
status of the National Natural 
Landmarks Program, the status of 
National Park Service planning for the 
Presidio of San Francisco, the Board’s 
review of urban park issues, the status 
of NPS special resource/new park area 
studies, and the education potential of 
the parks. The Board will also consider 
a proposed report and recommendations 
on the Service’s Rivers, Trails and 
Conservation Assistance Program as a 
means of implementing the Secretary’s 
Outdoor Recreation Initiative. 

The Board will be addressed by 
officials of the Department of the 
Interior and the National Park Service at 
various times, and other miscellaneous 
topics and reports may be covered. 

The order of the agenda may be 
changed, if necessary, to accommodate 
travel schedules or for other reasons. 

The business meeting Mrill be open to 
the public. Space and facilities to 
accommodate members of the public are 
limited and persons will be 
accommodated on a first-come, first- 
served basis. Anyone may file with the 
Board a written statement concerning 
matters to be discussed. The Chairman 
may also permit attendees to address the 
Bo^. but may restrict the length of 
presentations as necessary to allow the 
Board to complete its agenda within the 
allotted time. 

Persons wishing further information 
concerning the meeting, or who wish to 
submit statements, may contact Mr. 

David L. Jervis, Office of Policy, 

National Park Service, P.O. Box 37127, 
Washington. DC 20013-7127 (telephone 
202-208-4030). More specific 
information on potential National 
Historic Landmarks may be obtained 
from Senior Historian Benjamin Levy 


(History Division, telephone 202-343- 
8164) at the same P.O. Box address. 

Draft minutes of the meeting will be 
available for public inspection about 12 
weeks alter the meeting, in room 1220. 
Main Interior Building. 1849 C Street. 
NW., Washington. DC 
Harberl S. Cables. )r.. 

Deputy Director. 

IFR Doc. 92-31543 Piled 12-29-92; 8:45 am) 
aajJNQ CODE 4 rf 0 - 70 -« 


Sudbury, Assabel and Concord Rivera 
Wild and Scenic Study, MA; Sudbury, 
Aaaabet and Concord Rivera Study 
Committee Meeting; Correction 

This announcement supplements 
original notice, dated De<^mber 18. 

1992 (57 FR 60245), to include the time 
and reiterate the meeting location of the 
Thursday, January 28,1993 meeting of 
the Sudbury, Assabet, and Concord 
River Study Committee. 

The meeting will be held at 7:30 pm 
in the Wayland Town Hall, Wayland, 
Massachusetts. (Directions: Wayland 
Towm Hall is located on the west side 
of Route 27, just south of the 
intersection of Routes 20 and 27 in 
Wayland center. From the north, take 
Route 27 south and turn right at first 
driveway after crossing Route 27. From 
the west, take Route 20 east, turn left on 
Route 27 south and take immediate right 
into driveway. Parking lot is behind 
building.) 

Dated: December 23,1992. 

]6km ). Burchill, 

Acting Regional Director. 

[FR Doc 92-31739 Filed 12-29-92; 8:45am| 
■LUNG COOE 4310-70-m 


INTERNATIONAL TRADE 
COMMISSION 

(InvMtigafion No. 337-TA-338I 

Commission Dstsrmlnsllon Not To 
Review Inltisl Determination Granting 
Joint Motion To Termlnste the 
Investigation With Respect to 
Respondent 

In the Matter of Certain Bulk Bags and 
Process for Making Same 

AGENCY: U.S. International Trade 
Commission. 

ACTION: Notice. 

SUMMARY; Notice is hereby given that 
the U.S. Interruitional Tra^ 

Commission has determined not to 
review the presiding administrative law 
judge’s initial determination (ID) in the 
above-captioned investigation granting a 
joint motion to terminate the 
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investigation with respect to respondent 
Trimeg Holdings, Ltd. (*Trimeg*’) on the 
basis of a settlement agreement. 

ADDRESSES: Ck)pie8 of the ID and all 
other nonconhdential documents filed 
in connection with this investigation are 
available for public inspection during 
official business hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary, U.S. 
international Trade Commission, 500 E 
Street. SW., Washington, DC 20436, 
telephone 202-205-2000. 

FOR FURTHER INFORMATK>N CONTACT: Lyle 
B. Vender Schaaf, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, 500 E Street, SW., 
Washington, DC 20436, telephone 202- 
205-3107. Hearing-impaired individuals 
are advised that information about this 
matter can be obtained by contacting the 
Commission’s TDD terminal. 202-205- 
1810. 

SUPPLEMENTARY INFORMATION: On May 
21,1992, Better Agricultural Goals 
Corporation and Super Sack 
Manufacturing Corporation (collectively 
’’complainants") filed a complaint with 
the Commission alleging unfair acts in 
violation of section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). The unfair acts 
alleged in the complaint are the 
importation and sale of certain bulk 
bags that infringe claim 8 of U.S. Letters 
Patent 4,143,796 and claim 20 of U.S. 
Letters Patent 4,194,652. On June 5, 
1992, complainants filed an amended 
complaint. On June 18,1992, the 
Commission determined to institute an 
investigation of the complaint and 
publish notice of its investigation in the 
Federal Register (57 FR 28185 (June 24, 
1992)). 

On November 12,1992, complainants 
and respondent Trimeg jointly moved 
for termination of this investigation as 
to Trimeg on the basis of a settlement 
agreement (Motion Docket No. 338-13), 
The Commission investi^tive attorney 
filed papers supporting the joint motion. 
On November 20,1992, the presiding 
administrative law judge issued an ID 
(Order No. 11) granting the motion. No 
petitions for review, or agency or public 
comments were received. 

This action is taken pursuant to 
section 337 of the Tariff Act of 1930, as 
amended (19 U.S.C 1337), and 
Commission interim rule 210.53 (19 
CFR 210.53, as amended). 

Issued: December 23.1992. 

By order of the Commission. 

Paul R. Bardos, 

Acting Secretary, 

(FR Doc. 92-31726 Piled 12-29-92; 8:45 ami 
aiLUNO COOC 7030-02-41 


INTERSTATE COMMERCE 
COMMISSION 

Intent To Engage In Compensated 
Intercoiporate Hauling Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as author!^ in 49 U.S.C. 
10524(b). 

1. Parent corporation and address of 
principal office: 

Allied Products Corporation (a Delaware 
corporation), 10 South Riverside 
Plaza, suite 1600, Chicago. Illinois 
60606. 

2. Wholly owned subsidiaries which 
will participate in the operations, and 
States of incorporation: 

Coz Corporation (Delaware) 

Bush Hog Corporation (Delaware) 

Verson Corporation (Delaware) 

Sidney L. Strickland, Jr., 

Secretary. 

IFR Doc. 92-31640 Filed 12-29-92: 8:45 am| 
aiUJNQ COOC 703S-01-M 


DEPARTMENT OF JUSTICE 
Information Collections Under Review 

The Office of Management and Budget 
(OMB) has been sent the following 
collection(s) of information proposals 
for review under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) and the Paperwork 
Reduction Reauthorization Act since the 
last list was published. Entries are 
grouped into submission categories, 
with each entry containing the 
following information: 

(1) The title of the form/collection: 

(2) The agency form number, if any, 
and the applicable component of the 
Department sponsoring the collection: 

(3) How often the form must be filled 
out or the information is collected; 

(4) Who will be asked or required to 
respond, as well as a brief abstract; 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: and, 

(7) An indication as to whether 
section 3504(h) of Public Law 95-511 
applies. 

Qimroents and/or suggestions 
regarding the item(8) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
OMB reviewer, Ms. Lin Liu on (202) 


395-7340 and to the Department of 
Justice's Clearance Officer, Mr. Don 
Wolfrey, on (202) 514-4115. If you 
anticipate commenting on a form/ 
collection, but find that time to prepare 
such comments will prevent you from 
prompt submission, you should notify 
the OMB reviewer and the DOJ 
Clearance Officer of your intent as soon 
as possible. Written comments regarding 
the burden estimate or any other aspect 
of the collection may be submitted to 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington. DC 20503, and to 
Mr. Don Wolfre y, DO J Clearance Officer, 
SPS/JMD/850 WCTR, Department of 
Justice, Washington, DC 20530. 

Revision of a Currently Approved 
Collection 

(1) Immigrant Petition By Alien 
Entrepreneur 

(2) Form 1-526. Immigration and 
Naturalization Service 

(3) On occasion 

(4) Individuals or households. The 
information is used by an entrepreneur 
to petition as an immigrant to the U.S. 

(5) 2.000 annual responses at 1.25 
hours per response 

(6) 2,500 annual burden hours 

(7) Not applicable under 3504(h) 

Extension of the Expiration Date of a 
Currently Approved Collection Without 
Any Change in the Substance or in the 
Method of Collection 

(1) Denial of Federal Benefits for Drug 
Ofienders 

(2) OJP Form 3500/2. Office of Justice 
Programs 

(3) On occasion 

(4) State or local governments. The 
information is used to ensure that 
convicted offenders do not receive any 
Federal benefits that have been denied 
by court action. 

(5) 500 annual responses at .083 hours 
per response 

(6) 41 annual burden hours 

(7) Not applicable under 3504(h) 

Reinstatement of a Previously 
Approved Collection for Which 
Approval Has Expired 

(1) Affidavit of Support 

(2) 1-134. Immigration and 
Naturalization Service 

(3) On occasion 

(4) Individuals or households. The 
information is used to determine if an 
applicant for benefits will become a 
puolic charge if admitted into the 
United States. 

(5) 44.000 annual responses at .332 
hours per response 

(6) 14.608 annual burden hours 

(7) Not applicable under 3504(h) 
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Existing Collection in Use Without an 
0MB Control Number 

(1) Urine Drug Testing Custody k 
Control Form 

(2) Federal Bureau of Investigation 

(3) Daily 

(4) Federal agencies or employees. 
This chain of custody form is used to 
document drug testing records and has 
been devised to address the needs of the 
Federal Bureau of Investigation, the 
Drug Enforcement Administration, the 
United States Marshals Service and the 
United States Secret Service. 

(5) 188,976 annual responses at ,166 
hours per response 

(6) 315 annual burden hours 

(7) Not applicable under 3504(b) 
Public comment on these items is 

encouraged. 

Dated: December 23.1992. 

Don Wolfirey, 

Department Clearance Officer, Department of 
Justice. 

|FR Doc. 92-31638 Filed 12-29-92; 8:45 ami 

BILUNO CODE 4410-10^ 


Information Collections Under Review 

The Office of Management and Budget 
(OMB) has been sent the following 
collection(s) of information proposals 
for review under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) and the Paperwork 
Reduction Reauthorization Act since the 
last list was published. Entries are 
grouped into submission categories, 
with each entry containing the 
following information: 

(1) The title of the form/collection: 

(2) The agency form number, if any, 
and the applicable component of the 
De))artment sponsoring the collection: 


(3) How often the form must be filled 
out or the information is collected; 

(4) Who will be asked or required to 
respond, as well as a brief abstract; 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond; 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection; and 

(7) An indication as to whether 
Section 3504(h) of Public Law 95-511 
applies. 

Comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
OMB reviewer, Ms. Lin Liu on (202) 
395-7340 and to the Department of 
Justice's Clearance Officer, Mr. Don 
Wolfrey, on (202) 514-4115. If you 
anticipate commenting on a foim/ 
collection, but ftnd that time to prepare 
such comments will prevent you from 
prompt submission, you should notify 
the OMB reviewer and the DOJ 
Clearance Officer of your intent as soon 
as possible. Written comments regarding 
the burden estimate or any other aspect 
of the collection may be submitted to 
Office of Information and Regulatory 
Affairs, Offtce of Management and 
Budget, Washington, DC 20503, and to 
Mr. Don Wolfrey, DOJ Clearance Officer, 
SPS/JMD/850 WCTR, Department of 
Justice, Washington, DC 20530. 

This notice contains a collection for 
which an expedited review has been 
requested from the Office of 
Management and Budget (INS Form I- 
129). In an effort to fully inform the 
reporting public, this entry is printed in 
full, including instructions, at the end of 
this notice. Written comments 


concerning this form should be sent to 
the Director, Policy Directives and 
Instructions Branch, Immigration and 
Naturalization Service, U.S. Department 
of Justice, 425 I Street NW., room 
2001D, Washington, DC 20536, 
Attention: Form 1-129, within 30 days 
after the date of publication (January 29, 
1993) of this notice in the Federal 
Register. 

Revision of a Currently Approved 
Collection 

An expedited review has been 
requested for this entry. 

(1) Petition for a Nonimmigrant 
Worker. 

(2) Form 1-129. Immigration and 
Naturalization Service. 

(3) On occasion. 

(4) Individuals or households. The I- 
129 is used to petition for temporary 
workers, including the new 
classification created by the 
Immigration Act of 1990. The form 
replaces forms I-129H, I-129L. and I- 
126. 

(5) 223,000 annual responses at 1.41 
hours per response. 

(6) 314,430 annual burden hours. 

(7) Not applicable under 3504(h). 

Public comment on these items is 
encouraged. 

Dated: December 23,1992. 

Don Wolfrey, 

Department Clearance Officer, Department of 
Justice. 

mama cooc 4410-10-41 






62356 


Federal Register / Vol. 57, No. 251 / Wednesday, December 30, 1992 ! Notices 


U.S. Department of Justice DRAFT 

Immigration and Naturalization Service 


Instructions for Petition for 
a Nonimmigrant Worker 
Form M29 


Puqiose Of JTu Form. 

The Immigration and Nationality Act allows employers to bring certain types of foreign workers into 
the United States temporarily as nonimmigrants to perform services or labor or to receive training. 
Form 1-129 is used to petition for these workers. If a petition is approved, the Service will notify the 
U.S. Consulate or the INS inspection facility for visa or admission purposes. However, if the workers 
are already in the U.S. in another status, and that status is still valid, you can use this form to 
simultaneously apply to change their status here in the U.S. so they may engage in the employment. 
If the workers are already in the U.S. in the status you are filing for, you can use this form to apply 
to extend their stay or to receive approval of a change in their employment. 


Who May FUe. 

A U.S. employer may file a petition for any type of nonimmigrant worker. A foreign employer may 
file for certain types of workers, as indicat^ in the specific classification descriptions. Separate 
instructions on circumstances where agents may file petitions are discussed in Part 3 of this pamphlet. 


Overview of These Instructions. •' ‘ 

Form 1-129 consists of a basic petition and different supplements that apply to the various 
classifications. When you file a petition, you must file it with the supplement for that classification 
and with the required initial evidence listed in these instructions. 

This pamphlet is designed to help you file an 1-129 petition and to unoerstand what evidence you must 
file with the petition. The Immigration and Nationality Act is very complex, particularly with regard 
to the variety of nonimmigrant worker categories and the specific requirements for the various 
classifications. Please read this pamphlet carefully before filing your petition. This pamphlet 
summarizes requirements contained in regulations at 8 CFR 214.2. Please refer to the regulations for 
further guidance and detail. 

This pamphlet is divided into four parts. Part 1 discusses the specific nonimmigrant worker 
classifications which always require a petition. Part 2 discusses the classifications which do not 
require a petition for new employment if the alien is outside the U.S. but do require a petition for a 
change of status or extension of stay. 

Part 3 gives specific instructions about how to fill out the form. It also discusses the consultation mat 
must be filed with many types of petitions and discusses how to actually file the petition, such as 
where to file it and the filing fee. 

Part 4 describes how your petition will be processed. The instructions in this part also explain the 
penalties for falsifying or conceal fog facts or submitting a fsdse document. 


Form 1-129 Instructions (Rev. 11-30-92) N 
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INDEX 


PAGE 

1. Classifications which always require a petition.1 

H*1A Registered Professional Nurse... 

H-IB Services in a Specialty Occupation... 

H-IB Exceptional services in cooperative research in a Department of Defense development project... 
H'lB Fashion Model of Distinguished Merit and Ability... 

H-2A Temporary Agricultural Worker... 

H-2B Temporaiy Non-Agricultural Worker... 

H-3 Special Education Training in educating children with physical, mental or emotional disabilities... 
H-3 Other Trainees... 

L-1 Executive or Managerial Intra-Company Transferee... 

Lrl Intra-Company Transferee with Specialized Knowledge... 

L Petition Requirements... 

Blanket L Petition... 

0-1 Extraordinary Ability in the Sciences, Education, Business or Athletics... 

0-1 Extraordinary Ability in the Arts or in the Motion Picture or Television Industry... 

0-2 Essential Support Pmonnel for an 0-1... 

^ P-1 Internationally recognized Athlete, Group or Team... 

P-2 Artist or Entertainer in a Reciprocal Exchange Program... 

P-3 Artist or Entertainer in a Culturally Unique Program... 

Essential Support Personnel for a P-1, P-2 or P-3.., ; 

Q International Cultural Exchange Participant... 


2 Classifications which only require a petition to change status, extend stay or change employment.9 

E-1 Treaty Trader... 

E-2 Treaty Investor... 

E-1 or E-2 Qualified employee of E-1 or E-2... 

E Petition Requirements... 

R-1 Certain Religious Workers... 

TC Canadian citizen coming as a professional under the United Sutes - Canada Free Trade Agreement 

3. Filing Instructions.’.H 

Filling out the form... , 

Part 1.. Filing by Agents.. 

Joint Employers.. 

Part 2.. 1. Requested Nonimmigrant Classification.. 

2. Basis for Classification.. 

3. Prior Petition Number.. 

4. Requested Action.. Change of Status.. 

Extension of Stay.. * 

5. Total Number of Workers in Petition.. 

6. Total Number of Worker’s Dependents in Petition.. 

Part 3.. Filing for Unnamed Workers.. 

Part 4., 

Part 5.. Multiple Work Locations.. 

Dates of Intended Employment... 

Consultations... 

Translations... 

Submitting Copies instead of Original Documents... 

Return Transportation Liability... 

When to File... 

Where to File... 

Fee... 


4. Other Information.... 

Processing information... 
Penalties... 

Privacy Act Notice... 

Paperwork Reduction Act Notice... 


in 


draft 
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1. Classifications which 

ALWAYS RFXJUIRE A PETITION. 

The following classifications always require a petition. 
A petition for any of these classifications must be filed 
with the listed initial evidence. However^ a petition for 
a change of status or extension of stay has somewhat 
different evidence requirements in certain situations. 
Please see the separate evidence instructions in Part 3 of 
this pamphlet. 


H-IA, 

An H-IA is an alien coming to perform services as a 
registered professional nurse. The petition must be filed 
by a U.S. employer that provides health care services 
(including nursing contractors). You must file your 
petition with: 

• copies of evidence the alien has a full and 
unrestricted license to practice professional nursing 
in the countiy where he or she obtained nursing 
education, or that the nursing education was 
received in the U.S. or Canada; 

• copies of evidence the alien has either: 

O passed the test given by the Commission on 
Graduate of Foreign Nursing Schools (CGFNS); 
o a permanent license to practice professional 
nursing in the state of intended efiq)loyment; or 
O a permanent license to practice professional 
nursing in any state or territoiy of the U.S. and 
has temporary authorization to practice 
professional nursing in the state of intended 
employment; and 

• copies of evidence the alien is fiilly qualified aiul 
eligible under the laws of the state or territory of 
intended employment to work as a professional 
nurse immediately af^r entry; 

• an original statement indicating you intend to 
employ the alien solely as a registered professional 
nurse; and 

• a copy of the Department of Labor's current notice 
of acceptance of the filing of your attestation on 
Form ETA 9029. 


H-IB. 

An H-IB is an alien coming temporarily to perform 
services in a specialty occupation, A specialty 
occupation is one which requires the theoretical and 
practical application of a body of highly specialized 
knowledge to fiiUy perform the occupation and which 
requires completion of a specific course of education 


culminating in a baccalaureate degree in a specific 
occupational specialty. Write H-1B1 in the classification 
requested block. The petition must be filed by the U.S. 
employer and must be filed with: 

• an original certified labor condition application 
from the Department of Labor on DOL Form 
ETA-9035; 

• copies of evidence the proposed employment 
qualifies as within a specialty occupation; 

• evidence the alien has the required degree by 
submitting either 

o a copy of the person's U.S. baccalaureate or 
higher degree which is required by the 
specialty occupation; 

O a copy of a foreign degree and evidence U is 
equivalent to the U.S. degree; or 
O copies of evidence of education and experience 
which is equivalent to the required U.S. 
degree; 

• a copy of any required license or other official 
permission to practice the occupation in the state 
of intended employnKol; and 

• a copy of any written contract between you and 
the alien or a summary of the terms of the oral 
agreement under which the alien will be employed. 

By filing a petition for an H-lBl, the petitioner certifies 
that it will comply with the terms of the labor coixlitioa 
application for the duration of the alien's authorized stay 
for H-IB employment. 


H-IB. 

An H-IB is also an alien coming to perform services of 
an exceptiorwl nature relating to m cooperative research 
and development project administered ^ the Department 
of Defense, The petition must be filed by the U.S. 
employer. Write H-1B2 in the classification requested 
block. You must file your petition with: 

• a description of the proposed employment and 
evidence the services and project meet the above 
conditions; and 

• a statement listing the names of all aliens who are 
* iK>t permanent residents who have been employed 

on the project within the past year, along with 
their dates of employment. 

By filing a petition for an H-1B2, the petitioner certifies 
that the workers will be working on a cooperative 
research and development project or a coproduction 
project under a reciprocal govemmeot-to-govemment 
agreement administered by the Department of Defense. 
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H-IB. 

An H-IB is also an individual fashion mtodd who is 
nationally or internationally acclai med and recognized 
for achievements^ to he employed in a capacity requiring 
someone of distinguidied merit and ability. Write ll-l B3 
in the classification requested block. The f>etitiofi roust 
be filed by the U.S. employer with: 

e copies of evidence establishing that the alien m 
nationally or internationally recognined in the field 
of fashion modeling. The evidence mast included 
at least 2 different types of documentation showing ^ 
that the person: 

O has achieved national or rnternational 
recognition and acclaim for outstanding 
achievement in his or her field as evidenced by 
reviews in me^ newspapers, trade journals, 
magazines or other published material; 
o has performed and will perform services as a 
fashion model for employers with a 
distinguished reputation; 

O has received significant recognstion for 
achievements ffx>m organizations, critics, 
fashion houses, modeling agencies or other 
recognized experts in the field; and 
o commands a high salary or other substantial 
remuneration for services, evidenced by 
contracts or other reliable evidence; and 
* copies of evidence establishing that the services to 
be performed require a fashion nxxlel of 
distinguished merit and ability and either: 

O involve an event or production which has a 
distinguished reputation; or 
O the services are as a participant for an 
organization or establishment that has a 
distinguished reputation or record of employing 
persons of distinguished merit and ability. 


H-2A, 

An H-2A is an alien coming temporarily to engage in 
temporary or seasonal agricultu^ employment. The 
petition must be filed by a U.S. employer or an 
association of U.S. agricultural producers named as a 
joint employer on the certiBcatioo. It roust be filed with: 

• an origmo/single valid temporary agricultural labor 
certification from the Department of Labor, or, if 
U.S. workers do not appear at the worksite, a copy 
of that agency's denial of a certification and 
appeal, and evidence that qualified domestic labor 
is unavailable; and 

• copies of evidence that each named alien met the 
minimum job requirements stated in the 
certification when it was applied for. 


H-2B. 

An U-2B is an alien coming temporarily to engage in 
non-agricultural employment which is seasonal or 
intermittent^ to meet a peak load need or to participate 
in a one-time occurrence. The petition must be filed by 
the U.S. employer with: 

• either: 

O an original temporary labor certiBcation from 
the Depaitinent of Labor on ETA 7-50A, or 
the Governor of Guam if the proposed 
employment is solely in Guam, iodteatiog that 
qualiBed U.S. workers are not available and 
that employment of the alien will not adversely 
affect the wages and working conditions of 
similarly employed U.S. workers; or 
o an original notice from such authority that such 
certification cannot be made, along with 
evidence of the unavailability of U.S. workers 
and of the prevailing wage rate for the 
occupation in the U.S., and evidence 
overcoming each reason why the certiBcation 
was not granted; and 

• copies of evideiKe, such as employment letters and 
training certiBcates, that each named alien met the 
minimum job requirements stated m the 
certiBcation when it was applied for. 


H.3. 

An H-3 is an alien coming temporarily to participate in 
a special education training program in the education of 
children with physical, mental, or emotional disabilities. 
Custodial care of children must be incidental to the 
training program. The petition must be Bled by the U.S. 
employer with: 

• a description of the training, staff and facilities, 
evidence the program meets the above conditions 
and details of the alien's participation in the 
program; and 

• copies of evidence the alien is nearing completion 
of a baccalaureate degree in special education, 
already bolds such a degree or has extensive prior 
training and experience in teaching children with 
physical, mental, or emotional disabilities. 


H-3. 

An H-3 is also an alien coming temporarily to receive 
other training from an employer in any Beid other than 
graduate education or training. The petition must be Bled 
by the U.S. employer with: 

• a detailed description of the structured training 
program, including the number of classroom hours 
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per week and the number of hours of on-the-job 
training per week; 

• a summary of the prior training and experience of 
each alien in the petition; and 

• an explanation of why the training is required, 
whether similar training is available in the alien's 
country, how die training will benefit the alien in 
pursuing a career abroad, what benefits you will 
derive from the training, and why you will incur 
the cost of providing the training without significant 
productive labor from the trainee(8). 


L-1. 

An Lri is an alien coming temporarily to perform 
services in a managerial or executive capacity for the 
same corporation or firm, or for the parent, branch, 
subsidiary or affiliate of the employer which employed 
his or her abroad in an executive, managerial or 
qiecialized knowledge capacity for one continuous year 
within the three-year period immediately preceding the 
filing of the petition. Write LrlA in the classification 
requested block on the petition. See the petition 
requirements explained below. 


n. 

An Lrl is also an alien coming temporarily to perform 
servUxs which entail specialized knowledge for the same 
corporation or firm or for the parent, branch, subsidiary 
or affiliate of the employer which employed him or her 
abroad in an executive, managerial or specialized 
knowledge capacity for one continuous year within the 
three-year period immediately preceding the filing of the 
petition. Specialized knowledge is special knowledge of 
the employer's product and its application in international 
markets or an advanced level of knowledge of the 
employer's processes and procedures. Write L-IB in the 
cla^Hcation requested block on the petition. See the 
petition requirements explained below. 


L Petition Requirements. 

A U.S. employer or foreign employer may file the 
petition, but a foreign employer mu^ have a legal 
business in the U.S. You must file your petition with: 

• evidence of the qualifying relationship between the 
U.S. and foreign employer based on ownership and 
control, such as an annual report or copies of 
articles of incorporation, financial statements or 
stock certificates; 

• an original letter from the alien's foreign qualifying 


employer detailing his/her dates of employment, 
job duties, qualifications and salary and 
demonstrating that the alien worked for the 
employer for at least one continuous year in the 
three-year period preceding the filing of the 
petition in an executive, managerial or specialized 
knowledge capacity; and 

• a description of the proposed job duties and 
qualifications and evidence the proposed 
employment is an executive, managerial or 
specialized knowledge capacity. 

If the alien is coming to the U.S. to open a new office, 
also file the petition with copies of evidence the business 
entity in the U.S.: 

• already has sufficient premises to house the new 
office; 

• has or, upon establishment, will have the 
qualifying relationship to the foreign employer, 
and 

• has the financial ability to remunerate the alien and 
to begin doing business in the U.S., including 
evidence about the size of the U.S. investment, the 
organizational structure of both firms, and, if the 
alien is coming as an L-1 manager or executive to 
open a new office, such evidence must establish 
t^ the intended U.S. operation will support the 
executive or managerial position within one year. 


Blanket L Petition. 

An L blanket petition simplifies the process of later 
filing for individual L-1 A workers and L-IB workers 
who are specialized knowledge prcfessionals, A 
specialized professional is a person who possesses 
specialized knowledge and b employed in a position 
which requires the theoretical and practical application of 
a body of highly specialized knowledge to fully perform 
the occupation and requires completion of a specific 
course of education culminating in a baccalaureate degree 
in a specific occupational specialty. 

A blanket L petition must be filed by a U.S. employer 
who will be the single representative between INS and the 
qualifying organizations. Write LZ in the classification 
requested block. Do not name an individual employee. 
You must file your petition with copies of evidence that: 

• you and your branches, subsidiaries and affiliates 
are engaged in commercial trade or services; 

• you have an office in the U.S. that has been doing 
business for one year or more; 

• you have 3 or more domestic and foreign 
branches, subsidiaries or affiliates; 

• you and your qualifying organizations have 
obtained approved petitions for at least 10 ”L” 
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managers, executives or specialized knowledge 
professionals during the previous 12 months or 
have U.S. subsidiaries or affiliates with combined 
annual sales of at least 25 million dollars, or have 
a U.S. work force of at least 1,000 employees. 

After approval of a blanket petition, you may file for 
individual employees to enter as an L>1A 
executive/manager or HB specialized knowledge 
professional under the blanket petition. If the alien is 
outside the U.S., file Form 1-129S. If the alien is 
already in the U.S., file an 1*129 to request a change of 
status based on this blanket petition. An 1-129 petition 
for a change of status or to request an extension of stay, 
if already an L-l, must be filed with: 

• a copy of the approval notice for the blanket 
petition; 

^ a letter from the alien's foreign qualifying 
employer detailing his/her dates of employment, 
job duties, qualifications and salary for the 3 
previous years; and 

• if the alien is a specialized knowledge professional, 
a copy of a U.S. degree, a foreign degree 
equivalent to a U.S. degree or evidence establishing 
the combination of the beneficiary's education and 
experience is the equivalent of a U.S. degree. 

• 

Extending a Bianket L Petition. A U.S. employer may 
file a petition to extend its expiring blanket petition. 
Write LZ in the classification requested block. The 
extension petition must be filed with: 

• a <»py of the approval notice for the previous 
petition; and 

• a summary of the employment of L-1 aliens 
admitted under the blanket petition during the 
preceding three years, listing, for each alien: » 

O his or her name: 

O position(s) held during the period; 

O the employing entity; 

o the date of initial Lrl admission under the 
blanket; and 

O the date of final departure, if the alien has been 
transferred outside the U.S. 

An 1-129 to extend the stay of an individual employee 
is discussed Part 3 of these instructions. 


0 - 1 . 

An 0-1 is an alien coming temporarily who has 
extraontinary ability in the sciences, education, business 
or athletics (not induding the arts, motion pictures or 
television). A U.S. employer or foreign employer may 
file the petition. Write Q-IA in the classification 
requested block. You roust file your petition with: 

^ an original written consultation with a peer group 
with expertise in the alien's area of ability (see 
CONSULTATIONS); 

• a copy of any written contract between you and 
the alien or a summary of the terms of the oral 
agreement under which the alien will be employed; 

• copies of evidence the services to be peiformed 
either: 

O primarily involve a specific scientific or 
educational project, conference, convention, 
lecture or exhibit sponsored by scientific or 
educational organizations or establishments; 
o involve events or activities which have a 
distinguished reputation or is a comparable 
newly organized event or activity; or 
o consist of a specific business project that 
requires an extraordinary executive, manager 
or highly technical person due to the 
complexity of the project; and 

• a copy of evidence the alien has received a major, 
internationally-recognized award, such as a Nobel 
Prize, or copies of evidence of at least three of the 
following: 

O receipt of nationally or internationally 
recognized prizes or awards for excellence 
in the field of endeavor; 

O membership in associations in the field 
which require outstanding achievements, as 
judged by recognized international experts; 
O published material in professional or major 
trade publications or newspapers about the 
alien and his work in the field; 
o origiiud scientific or scholarly research 
contributions of major significance in the 
field; 

o authorship of scholarly articles in the field 
m professional journals or other major 
media; or 

o evidence the alien commands a high salary 
or other high remuneration for services. 

If the above standards do not readily apply to the alien's 
occupation, the petitioner may submit comparable 
evidence in order to establish the alien's eligibility. 
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0 - 1 . 

An 0-1 is also an alien coming temporarily who has 
extraordinary ability in the arts or in the motion picture 
or television industry, A U.S. or foreign employer may 
file the petition. Write 0-1B in the claasiRcation 
requested block on the petition. You must 5le your 
petition with; 

• an original written consultation (see 

CONSVLTATIOSS) as follows: 

O if the petition is based on the alien's 

extraordinary ability in the arts, the consultation 
must be from a peer group in the alien's field of 
endeavor, and 

o if the petition is based on the alien's 

extraordinary achievements in the motion 

picture or television industry, separate 

consultations are required from a labor and a 
management organization with expertise in the 
alien's field of endeavor; 

• a copy of any written contract between you and the 
alien or a summary of the terms of the oral 
agreement under which the alien will be employed; 

• copies of evidence the services to be performed 
either: 

o primarily involve ev'ents, productions or 

activities which have a distinguished reputation 
or is a comparable newly organized event, 
production or activity; or 
O are in a lead, starring or critical role in an 
activity for an organization or establishment that 
has a distinguished reputation or record of 
employing extraordinary persons; and 

• copies of evidence the alien has received, or been 
nominated for, signi5cant national or international 
awards or prizes in the particular field, such as an 
Academy Award. Emmy, Grammy or Director's 
Guild Award, or copies of at least three of the 
following: 

O evidence the alien has performed or will 
perform services as a lead or starring participant 
in productions or events which have a 
distinguished reputation as evidenced by critical 
reviews, advertisements, publicity releases, 
publications, contracts or endorsements; 

O evidence the alien has achieved national or 
international recognition for achievements, as 
shown by critical reviews or other published 
materials or about the individual in major 
newspapers, trade journals or magazines; 
o evidence the alien has a record of nuijor 
commercial or critically acclaimed successes, as 
shown by such indicators as title, rating or 
standing in the field, box office receipts, credit 
for original research or product development, 
motion picture or television ratings and other 
occupational achievements reported in trade 


journals, major newspapers or other 
publications; 

O evidence the alien has received significant 
recognition for achievements from 
organizations, critics, government agencies or 
other recognized experts in the field in which 
the alien is engaged, with the testimonials 
clearly indicating the author's authority, 
expertise and knowledge of the alien's 
achievements; or 

o evidence the alien has commanded or now 
commands a high salary or other substantial 
remuneration for services in relation to others 
in the field, as shown by contracts or other 
reliable evidence. 

In the field of the arts, if the above standards do not 
readily apply to the alien's occupation, the petitioner may 
submit comparable evidence in order to establish the 
alien's eligibility. 


0 - 2 . 

An 0-2 is an alien coming temporarily, solely as an 
essential and integral part of the artistic or athletic 
performance of an 0-1 artist or athlete because he or 
she performs support services which cannot be readily 
performed by a U.S. worker and which art essential to 
the succestful performance of the 0-1. The alien must 
also have significant prior experience with the 0-1 alien. 
The petition must be 51ed in conjunction with the 
employment of an 0-1 alien and must be filed by the 
same petitioner. Write 0-2 in the classification requested 
block on the petition. You must file your petition with: 

• an original written consultation (see 
CONSULTATIONS), as follows: 

O if the 0-1 petition is based on the alien's 
extraordinary ability in the arts, the 
consultation must be from a peer group in the 
alien's field of endeavor; or 
o if the 0-1 petition is based on the alien's 
extraordinary achievements in the motion 
picture or television industry, separate 
consultations are required from a labor gnd a 
management organization with expertise in the 
alien's field of endeavor; 

• an original statement describing the alien's prior 
and current essentiality, critical skills and 
experience with the 0-1; 

^ copies of a statement or affidavits from persons 
with first hand knowledge that the alien has had 
substantial experience performing the critical skills 
and essential support services for the 0-1; 

• a copy of any written contract between you and 
the alien or a summary of the terms of the oral 
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agreement under which the alien will be employed; 
and 

• where the basis for the petition is continuity in an 
ongoing, specific motion picture or television 
production, original written statements from 
production executives attesting to the fact that 
significant principal photography has taken place 
outside the U.S. and will take place in the U.S. and 
to the fact that the continuing participation of the 
alien is essential to the successful completion of the 
production. 


P-1. 

A P-l is an alien coming temporarily to perform at a 
specific athletic competition as an athlete^ individually 
or as part of a group or team^ at an internationally 
recognized level of performance, (See the separate 
instmaions for accompanying personnel.) A U.S. 
employer or foreign employer may file the petition. 
Write P-1 A in the classification requested block on the 
petition. You must file your petition with: 

• an original written consultation from an appropriate 
labor organization (see CONSULTATIONS); 

• a copy of the contract with a major U.S. sports 
league or team or a contract in an individual sport 
commensurate with national or international 
recognition in the sport; 

• copies of evidence of at least two of the following: 
O participation to a substantial extent in a prior 

season with a major United States sports league; 
O participation in international competition with a 
national team; 

O participation to a substantial extent in a prior 
season for a United States college or university 
in intercollegiate competition; 
o a written statement from an official of a major 
U.S. sports league or an official of the 
governing body of the sport which details how 
the alien or team is internationally recognized; 
o a written statement from a member of the sports 
media or a recognized expert in the sport which 
details how the alien or team is internationally 
recognized; 

O the individual or team is ranked, if the sport has 
international rankings; or 
o the alien or team has received a significant 
honor or award in the sport. 


P-l. 

A P-l is also an alien coming temporarily to perform as 
a member of an entertainment group that has been 
recognized internationally *as ou t st a n d ing in the 
discipline for a sustained and substantial period of time, 
arui who has had a sustained and substantial 
relationship with the group (ordinarily for at least one 
year), (See the separate instructions for accompanying 
personnel.) 75% of the members of the group must have 
been members for at least one year. The petition may be 
filed by a U.S. or foreign employer. Write P-IB in the 
classification requested block on the petition. You must 
file your petition with: 

• an original written consultation from an 
appropriate labor organization (see 
CONSULTATIONS); 

• copies of evidence the group is internationally 
recognized in the discipline as demonstrated by the 
submission of evidence of the group*s receipt, or 
nomination for, significant international awards or 
prizes for outstanding achievement, or copies of at 
least 3 of the following: 

O evidence the group has performed and will 
perform as a starring or leading entertainment 
group in productions or events which have a 
distinguished reputation, as evidenced by 
critical reviews, advertisements, publicity 
releases, publications or contracts; 

O evidence the group has achieved international 
recognition and acclaim for outstanding 
achievement in their field as evidenced by 
reviews in major newspapers, trade journals, 
magazines or other published material; 

O evidence the group has performed and will 
perform services as a leading or starring group 
for organizations and establishments that have 
a distinguished reputation; 
o evidence the group has a record of major 
commercial or critically acclaimed successes, 
as evidenced by indicators such as ratings; box 
office receipts; record, cassette or video sales; 
and other achievements as reported in trade 
journals, major newspapers or other 
publications; 

O evidence the alien has received significant 
recognition for achievements from critics, 
organizations, government agencies or other 
recognized experts m the field in which the 
alien is engaged, with the testimonials clearly 
indicating the author's authority, expertise and 
knowledge of the alien's achievements; or 
O evidence the group has commanded and now 
commands a high salary or other substantial 
remuneration for services comparable to others 
similarly situated in the field, as evidenced by 
contracts or other reliable evidence. 
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By filing a petition for a P-1 group, the petitioner 
certifies that the group has been established and 
performing regularly for a period of at least one year, 
and that at least 75% of the members of the grouj^have 
been performing with the group on a regular basts for at 
least one year. However, this one year group 
membership requirement does not apply to alien circus 
personnel who perform as part of a circus or circus 
group, or who constitute an integral and essential part of 
the performance of such circus or circus group, provided 
that the alien or aliens are coining with or to join a circus 
that has been recognized nationally as outstanding for a 
sustained and substantial period of time. 

INS may waive the one year relationship reqtiirement for 
an alien who, because of illness or unanticipated and 
emergent circumstances, replaces an essential member of 
a P-1 entertainment group or for an alien who augments 
the group by performing a critical role. 

In special circumstances, INS may waive the international 
recognition requirement if the entertainment group has 
been recogniz^ nationally as being outstanding in its 
discipline for a sustained and substantial period of time. 

If you are requesting a waiver on either of these grounds, 
clearly indicate this on the O and P supplement to your 
petition, and explain the basis for your request in an 
attachment. 


P-2. 

A P-2 is an alien coming temporarily to perform as an 
artist or enurtainer, individually or as part of a group, 
under a reciprocal exchange program between an 
organization in the U.S. and an organization in another 
country. (See the separate instructions for accompartying 
personnel.) The petition must be filed by the :^>onsonng 
organization or employer in the U.S. You must tile your 
petition with: 

• an origirud written consultation with an appropriate 
labor organization (see CONSULTATIONS); 

• a copy of the formal reciprocal exchange agreement 
between the U.S. organization(8)^ sponsoring the 
aliens and the organizatioo(8) in a foreign country 
which will receive the U.S. artist or entertainers; 

• a statement from the sponsoring organization 
describing the reciprocal exchange, including the 
name of the receiving organization abroad, names 
and occupations of U.S. artists or entertainers 
being sent abroad, length of their sUy, activities in 
wiiich they will be engaged and the terms and 
conditions of their employment; and 

^ copies of evidence the aliens and the U.S. artists or 
entertainers are artists with comparable slcills and 


that the terms and conditions of employment are 
similar. 


P-3. 

A F-3 is an alien coming temporarily to perform, teach 
or coach as an artist or entertainer, individually or as 
part of a group, under a commercial or noncommercial 
program that is culturally unique. (See the separate 
instructions for accompartying personnd.) The petition 
must be tiled by the sponsoring organization or employer 
in the United States. You roust tile your petition with: 

• an original written consultation from an 

appropriate labor organization (see 

CONSULTATIONS); 

• copies of documentation that all of the 
performances or presentations will be culturally 
unique events, and by one of the following: 

o aftidavits. testimonials or letters from 

recognized experts attesting to the authenticity 
of the alien’s or group’s skills in performing, 
presenting, coaching or teaching art forms; or 
o documentation that the performance of the alien 
or group is culturally unique as evidenced by 
actual reviews in newspapers, journals or other 
published materials about the alien or group. 


P-ly P-2 or P-3 Accompanying Support 
Personnel. 

Accompanying support personnel are highly skilled aliens 
coining temporarily as an essential and integral part of the 
competition or p^onnance of a P-1, P-2 or P-3, or 
because they perform support services which cannot be 
readily performed by a U.S. worker and which are 
essential to the successful performance or services by the 
P-l, P-2 or P-3. The accompanying personnel must also 
each have substantia] prior work experience with the P-l, 
P-2 or P-3. 

The petition must be tiled in conjunction with the 
employment of a P-l, P-2 or P-3 alien. Write P-IS, 
P-2S or P-3S in the classification requested block on the 
petition. You must tile your petition with: 

• an original written consultation with a labor 
organization in the skill in which the alien will be 
involved (see CONSULTATIONS); 

• a statement describing the alien’s prior and current 
essentiality, critical skills and experience with the 
P-l. P-2 or P-3; 

• copies of statements or aftidavits from persons 
with first hand kitowledge that the alien has had 
substantial experience performing the critical skills 
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and essential loppoft services for the P>1, P>2 or 
P-3; and 

• a copy of any written contract between you and the 
alien or a summary of the terms of the oral 
agreement under which the alien will be employed. 


Q. 

A Q is an alien coming UmporurUy to participate in an 
international cultural exchange program approved by the 
Attorney General for the sharing of the attitude^ 
customs^ history, heritage, philosophy and/or traditions 
of the alien*s country of nationality. 

The cuUure sharing must take place in a school, mtiseum, 
business or other establishment where the public la 
e.xposed to aspects of a foreign culture as part of a 
structured program. The work component of the program 
may not be independent of the cultural component but 
must serve as the vehicle to achieve the objectives of the 
cultural component. 

A U.S. employer or foreign employer may file the 
petition; however, a foreign employer*# petition must be 
signed by a U.S. citizen or p e r ma nent resident employed 
by the qualifying employer on a permanent basis in an 
executive, managerial or supervisory capacity for the 
prior year. 

if you have not had a full *Q* petition approved within 
the past 15 months for the same international cultural 
exchange program, you roust file your petition with: 

• copies of evidence you: 

O maintain an established ioteroationa! cultural 
exchange program; 

O have designated a qualified employee to 
administer the program and serve as liaison with 
INS; 

o have been doing business in the U.S. for the 
past two yean; 

O will offer the alien wages and working 
conditions comparable to those accorded local 
domestic workers similarly employed; 

O employ at least 5 fiill-time U.S. citizen or 
permanent resideot workers in the same or a 
closely related capacity; and 

o have the fmancial ability to remuoemte the 
participantfs), as shown by s copy of your most 
recent annual report, business income tax return 
or other form of certified accountant's report; 
and 

• copies of catalogs, brochures or other types of 

material which illustrate that: 

O the cultural component is designed to give an 
overview of the attitude, customs, history. 


heriUge, philosophy, tradition and/or other 
cultural attributes of the participant's home 
country; 

o the employment or training takes place in a 
public setting where the sharing of the culture 
of their country of nationality can be achieved 
through direct interaction with the American 
public; and 

O the American public will derive an obvious 
cultural beoe5t from the program. 

If the proposed dates of employment are within 15 
months of the approval of a prior *Q" petition filed by 
you for the same international cultural exchange program 
and that earlier petition was 51ed with the above evidence 
of the progrun. you may siibmit a copy of the approval 
notice for that prior petition in lieu of the evidence about 
the program required above. 
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2. Classifications which only 

REQUIRE A PETITION TO CHANGE 
STATUS, EXTEND STAY OR 
CHANGE EMPLOYMENT. 

The following classifications do not require a petition for 
new employment if the alien is outside the U.S. The 
alien should instead contact a U.S. Consulate for 
information about a visa or admission. Use this form to 
petition for a change of status, extension of stay or a 
change in employment. 

A petition for change of status to one of the 
classifications described in this part must be filed with the 
initial evidence listed below and with the initial evidence 
required by the separate instructions for all petitions 
involving change of status. 

A petition for an extension of stay must be filed with the 
initial evidence listed below and with the initial evidence 
required by the separate instructions for all petitions for 
extension. However, a petition for an extension based on 
unchanged, previously approved employment need only 
be filed with the initial evidence required by the separate 
extension of stay instructions. 


E^l. 

An E-l is a national of a country which has a treaty of 
friendship, commerce, and navigation with the U.S. or 
has otherwise been accorded such status (Le. Australia, 
Sweden), who is coming to the U.S. to engage in 
substantial trade between the U.S. and the alien*s • 
country of nationality. 

Substantial trade means that noore than 50% the trade of 
the U.S. company must be between the U.S. company 
and the treaty country and that there is a continued course 
of international trade. Sec the petition requirements 
explained below. 


E^2. 

An E'2 is a national of a country which has a treaty of 
friendship, commerce and navigation, or a bilaural 
investment treaty or agreement with the U.S. or which 
has otherwise been accorded such status (i.e. Australia, 
Sweden), who is coming to the U.S. to direct and 
develop the operations of an enterprise in which he/she 
has invested, or is in the process of investing, 
substantially. 


A substantial investment is one in which personal funds 
or assets are put at risk in a real operating enterprise 
which generates services or goods. You must show that 
you are able to direct and develop the enterprise by 
having control over the business. You must also show 
that the investment is not your main source of income or 
that the proceeds from the investment are significantly 
greater than a subsistence income. See the petition 
requirements explained below. 


E^l or 

An Erl or E-2 may also be an employee of a qualified 
treaty alien or treaty company. If so, the alien must be 
an executive or manager, an individual with specialized 
qualifications that are essential to the efficient operation 
of the employer's business enterprise, a highly trained 
technician or start-up personnel (E-2 only). See the 
petition requirements explained below. 


E Petition requirements. 

A principal treaty trader or investor or the qualified 
employer may file the petition. You must file your 
petition with copies of evidence of: 

* ownership and nationality, including lists of 
investors with current status and nationality, stock 
certificates, certificates of ownership issued by the 
commercial section of a foreign embassy and 
reports from a certified professional accountant 
(CPA); 

• substantial trade, if filing for an E>1, including 
copies of three or more of the following: bills of 
lading, customs receipts, letters of credit, 
insurance papers documenting commodities 
imported, purchase orders, carrier inventories, 
trade brochures or sales contracts; 

• substantial investment, if filing for an E-2, 
including copies of partnership agreements (with a 
statement on proportionate ownership), articles of 
incorporation, payments for the rental of business 
premises or office equipment, business licenses, 
stock certificates, office inventories (goods and 
equipment purchased for the business), insurance 
appraisals, advertising invoices, annual reports, net 
worth statements from certified professional 
accountants, business bank accounts containing 
fVinds for routine operations and funds held in 
escrow; and 

♦ if filing for an employee, evidence that be/she is 
a manager or executive or evidence of special 
knowledge, skills, training or education, such as 
certificates, diplomas or transcripts, letters from 
employers describing job titles, duties, and the 
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level of oducatioo «zid knowledge required, 
operators* manuals and. for ooc-executive/ 
managerial employees, evidence that qualified U.S. 
workers are not available. Proven shortages of 
U.S. workers trained in similar skills may be given 
favorable consideration. 


R-l. 

An R-I is an alien who, for at least 2 jfean, has been a 
member of a religious denomination having a bona fide 
nonprofit, religious organisation in the VS*, coming 
temporarily to work solely: 

^ as a minister of that denomination; 
n in a professional capacity in a religious vocation or 
occupation for that organization; or 
^ in a religious vocation or occupation far the 
organization or its nonprofit c^ffiliate. 

The petition must be filed by a U.S. employer with: 

• m original letter from the authorizing official of 
Ibe religious organization establishing that the 
proposed services and alien qualify above; 

• an origirud letter or letters from the authorizing 
officials of the religious dcoomination or 
organization attesting to the alien's membership in 
the religious denomination and explaining, in detail, 
the person's religious work, all employment during 
the past 2 years and the proposed employment; and 

• a copy of the tax-exempt certificate showing that 
the religious organization, and any affiliate which 
will employ the person, is a bona fide nonprofit, 
religious organization in the U.S. and is exempt 
from taxation in accordance with section 501(cX3) 
of the Internal Revenue Code of 1986. 


TC. 

A TC is a Canadian citizen coming to the V*SL 
temporarily as a professional under the provisions of the 
United States • Canada Free Trade Agreement, A U.S. 
employer or a foreign employer may file the petition. 
You must file your petition with: 

• an original letter stating the activity to be engaged 
in. the purpose of entry, the anticipated length of 
stay and the arrangements for remuneration; and 

• copies of evidence the alien meets the educational 
and/or licensing requirements for the professiofi or 
occupation. 
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3. Filing Instructions. 


FILLING OUT THE FORM. 

Please answer all questions by typing or clearly printing 
in black ink. Complete the basic form and the 
appropriate supplement. (There is no supplement for TC 
workers.) Indicate that an item is not applicable with 
•N/A." 

If you need extra space to answer any item, attach a sheet 
of paper with your name szkI IRS Tax number and 
indicate the number or title of the item to which the 
answer refers. 

9 

You must file your petition with the required Initial 
Evidence. The petition must be properly signed and filed 
with the proper fee. Submit the petition in duplicate if 
you check box "a" or 'b" in question 4 of Part 2 of the 
form. 


P8 lt h 

This part requires information about the employer who is 
filing the petition. Give the employer’s business name, 
address and related information. 

PUine bi Aeents. 

A U.S. individual or company in business as an agent 
may act as the actual employer, in which case the normal 
filing instructions apply. In addition, an agent may file 
a petition for types of workers who are traditionally self- 
employed or who traditionally use an agent to arrange 
short-term employment with numerous employers. An 
association of U.S. agricultural producers who use 
agricultural services may file an H-2A petition for 
producer members as their agent. 

In addition to other initial evidence requirements, a 
petition filed by an individual or company as an agent 
must include a complete itinerary of the proposed services 
or engagements, including dates, names and addresses of 
the actual employers and the locations where the services 
will be performed. The agent must fully explain the terms 
and conditions of the employment and must provide any 
required documentation. 

An agent filing a petition should give its business ruune, 
address and related information in Part 1, and explain in 
the relating supplement that it is acting as an agent. 

loynEmpfoymt 

Each employer must normally file a separate petition 
unless an established agent files the petition (see above). 
However, if an association of U.S. agricultural producers 


who use agricultural products is named as a joint or sole 
employer on an H-2A labor certificatioo, the association 
may file the petition, and the certifications may be used 
for the certified job opportunities of any of its producer 
members. If the petition is approved, the workers may 
be transferred among the producer members to perform 
the services named in the certification. 


Part 2. 

1. Rtaueotd Nonimmitm m 

Indicate the specific classification you are requesting. 
Use the specific designations listed in the instructions, 
such as H-lBl. 

2 . Bam for CUusifiattion. 

Check box "a* except: 

• if the worker(s) already have the same status based 
on a prior petition you filed, then: 

O check box ”b* if the only change from the 
prior petition is to extend the length of time 
they will be en^loyed; or 
o check box ”c" if you are filing to amend a 
petition based on any other changes in 
employment; or 

• if the worker(s) already have the same status based 
on a prior petition filed by someone else and you 
seek to employ them concurrently during the same 
period, check box "d". 

If you are fUing a blanket L petition, check box *a.* 

3. Prior Petition Number. 

In any case where the workerfs) previously entered the 
U.S. in the classification you are now requesting, please 
indicate, on an attachment, any other prior petitions of 
which you are aware. The fact that the Service has 
previously found a worker to qualify for a classification 
is important to our review and can often speed our review 
process. If you checked other than box "a” in question 
2, you must list the most recent petition receipt number 
for the worker(s). 

4. Requested Action. 

If the workerfs) are already in the U.S. in a different 
status and you are applying to change their status in the 
U.S., check box 'b.- 

If the workers are already in the U.S. and already hold 
the status you are requesting, whether based on a prior 
petition you filed or based on a prior petition filed 
someone else, and you are applying to extend their sUy, 
check box "c." 

In ail other instances, including filing a blanket L 
petitkm, check box *a.* 
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If you file a petition and check box ^*a* and the wofker(8) 
enter the U.S. before the petition it approved, you may 
file a new petition asking to change their status. You 
should reference the original petition in your new one 
and, if the first petition was approved in the interim, 
attach a copy of the approval notice. Review of the 
second petition will focus on whether a change of status 
should be granted, since it is the position of the Service 
that workers should normally wait and obtain the required 
visa. 

Chafi£e of Status. 

In addition to the initial evidence for the classification 
you are requesting, any petitiofi requesting a change of 
status for an alien in the U.S. must be filed with a copy 
of the Form 1-94, Nonimmigrant Arrival/Depaituie 
Record, of the employee(8). A nonimmigrant who must 
have a passport to be admitted must keep that passport 
valid during his/her entire stay. If a required passport is 
not valid, file a full explanation with your petition. 

For your information, the following are not eligible to 
change status: 

• an alien admitted under a visa waiver program; 

• an alien in transit (C) or in transit without a visa 
(TWOV); 

• a crewman (D); 

• a fiance(e) or his/her dependent (fC); 

• a J-1 exchange visitor whose status was for the 
purpose of receiving graduate medical training; 

• a J-1 exchange visitor subject to the foreign 
residence requirement who has not received a 
waiver of that requirement; and 

• an M-1 student to an H classification, if training 
received as an M-1 helped him/her qualify for H 
classification. 

Exten^ of Slav, 

A petition to extend the stay of a worker must be filed 
with the appropriate supplement and with: 

• a copy of each worker's Form 1-94, Nonimmigrant 
Arrival/Depaiture Record; 

• the evidence required for a new petition; and 

• your letter explaining the reasons for the extension. 

However, where the circumstances of your employment 
of the worker(s) have not changed, except for the 
extended duration of employment, instead of riling all the 
evidence required for an initial petition, you need only 
rile the petition and supplement, a copy of each Form 
1-94, a letter explaining t^ reasons for the extension and: 

• if for H-IA status, submit a current copy of the 
Department of Labor's notice of acceptance of the 
petitioner's attestation; 

• if for H-IB status, submit a certified labor 
condition application for the specialty occupation 


valid for the period of time requested; 

^ if for H-2A status, submit a labor certification 
valid for the dates of the extension, unless it is 
based on a continuation of employment authorized 
by the approval of a prev ious petition riled with a 
certification and the extension will last no longer 
than 2 weeks; or 

• if for H-2B status, submit a labor certification 
valid for the dates of the extension. 

A nonimmigrant who must have a passport to be 
admitted must keep that passport valid during his or her 
entire sUy. Thus, in addition to the evidence required for 
any extension petition, if a required passport is not valid, 
you must rile a fiill explanation with the petition. 

5, T<44d Numhfr of Workers in Petition. 

Normally you can rile for worker per petition. 
However, in the classifications listed below, you may 
include more than 1 worker in a petition if gli the 
following apply: 

• you are requesting the same action for all of them 
in question 4 (in other words, they all require an 
extension of stay, or all require a change of status, 
or all will apply for a visa or admission to the 
U.S.); 

^ the dates of proposed employment are the same 
and they will all be employed at the same place or 
places; and 

• they all foil within qqs, of the following categories: 
O H-2A, if they are all included on the same 

labor certification and will all perform the 
same duties; 

o H-2B, if tfa^ are all included on the same 
labor certification and will all perform the 
same duties; 

o H-3. if they will all receive the same training; 
o 0-2, if they will provide support to the same 
0-1 alien consistent with the 0-1 alien's 
itineraiy; 

o P-IA, if they are all members of the same 
athletic group or team; 

O P-IB, if they are all members of the 
entertainment group; 

o P-2, if they are all members of the same 
group; 

O P^, if they are all members of the same 
entertainment group; 

o P-IS, if they will all accompany the P-l 
alien or group consbtent with the P-1 

itinieraiy; 

O P-2S, if they will all accompany the same P-2 
alien or group consistent with the P-2 

itinierafy; 

O P-3S. if they will ail accompany the same P-3 
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alien or group consistent with the P>3 itinierary; 
or 

O Q, if they will all be involved tn the same 
international cultural exchange program. 

You cannot mix categories. For cxsunple, you cannot 
petition for 0-1 and Q-2 workers in one petition. 

You also cannot mix actions. For example, you cannot 
nie a general petition for one worker and an extension 
for another worker. In such instances, you must file 
separate petitions. 

6. Total Number of Worker*! Dependents in Paiiion, 

You do not need to name the members of a worfcer*s 
family in a general petition. If you are filing for an 
extension of stay or change of status for one worker and 
the worker's dependents are in the U.S. in derivative 
status, you may include them in the petition they 
require the same action (r.c, also need an extension of 
stay or also require a change of status to a derivative 
status). 

In Part 2 of the petition, indicate the number of 
dependents included who are in the U.S. who are 
applying for the same action as the worker. 

Name each dependent inctuded in the petition on 
Supplement I and give their relationship to the worker in 
the appropriate block. Also file a copy of each 
dependent's Form I-^, Noornunigrant Arrival Departure 
Document. The information in the prior sections about 
passport validity and explanation also applies to any 
dependent iiKluded in the petition. 

If you are filing for more than one worker in a petition, 
you cannot include any of their dependents in the petition. 
In such a case, you can either file separate petitions for 
each worker so that you can todude the dependents, or 
the fsmily members of each worker can file a separate 
application on Form 1-539. 

If the dependents are already in the U,S, but require a 
different action, they should file separately on Form 
1-539. Examples would be where a dependent requires 
an extension of stay for a period already given to the 
relating worker or requires a change of status to a status 
already held by the relating worker. 


Part 3. 

Complete this information with regard to the worker you 
are filing for. If you are filing for more than one worker 
in a single petition, give the required information about 
one of the workers in Part 3 and use the supplement 


provided for each of (he others you are filing for. If you 
are filing for one worker and are including his or her 
dependents, give (he required information about the 
worker in Part 3 and use the supplement provided to 
provide the infonnadon about the dependents. Clearly 
tdeotify them as depenefonts on the supplement. 

The AJt referred to in (he petitioo form is the personas 
alien registration number, if any. The F-94# is the 
inimber on the Nonimmigrant Arrival-Departure 
Document which is given to a person when he or she 
enters the U.S. If the person was not given an 1-9^, 
write •none." 

fgfag for Unnamed Wortm, 

All workers must normally be named in a petition 
However; in the classificationa listed below, you may file 
for unnamed workers if you are not filing for a change of 
status Of extension of stay for the workers. 

^ An H-2A petition may include an unnamed alien 
or aliens if they are muiamed on the labor 
certification. 

• An H-2B petition for more than one worker may 
include urmamed aliens in emergent situations 
where you establish in the petition Chat you cannot 
yet provide ruunes due to circumstances which you 
could not anticipate or control. 

• A blanket L petition should not name individual 
workers. 

^'bere some or all of the workers are not named, specify 
the total number of workers in the petition and the 
mnnber who are not named. You win have to name 
those workers at the consulate or port of entry and, at 
that time, establish that they individually meet the 
cofKlftions of the relating labor certification and qualify 
for the visa or admission. 

Where aliens must be named and the petition will include 
more than one worker, you can file separate petitions 
naming those you have identified first and Chen 
subsequently file other petitions naming others, or you 
can wait and file one petition. If you file multiple 
petitions, you must pay the petition filing fee for each 
petition and must file a copy of the same labor 
certification with each petition. In addition, each 
subsequent petition must r eferen ce all previously filed 
petitions using the cerdflcatioo. 


r u rt 4 , 

If we approve your petition, we will notify the U.S. 
consulate or port of entry you name in Part 4 so the 
worker(s) can obtain a visa or be processed at the 
inspection facility without a visa. (Many aliens require 
a visa to enter the U.S, For more information about visa 
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requircoienU, contact your local INS office or U.S. 
Consulate. 

If you are filing for more than one worker in a petition 
and they will apply for visas at different U.S. consulates, 
or. if they do not require a visa, will apply for admission 
at different inspection facilities (ports-ofentry) without a 
visa, give the names of the consulate or inspection facility 
the majority of the workers will use in this part of the 
form. For each worker who will apply at a different 
consulate or inspection facility, give that office in 
Supplement I for that worker. 

If the workerfs) are already in the U.S. and you file for 
a change of status, we will notify the consulate or port of 
entry if we find the workerfs) eligible for the 
classification but not eligible for the change of status or 
extension of stay.' 

If we approve a requested change of status or extension 
of stay, we will not notify a consulate or inspection 
facility since the workerfs) are already in the U.S. If you 
wish us to notify a consulate or inspection f^^ility for the 
purpose of a subsequent trip, please file Form 1-824, 
Application for Action on an Approved Application or 
Petition.” You may file that application with this 
petition. 

The remaining questions in this part help us link relating 
petitions you may have filed together and help us 
determine eligibility for the requested classification. 


fart g. 

This part requests specific information about the proposed 
employment to help us determine eligibility. If you need 
additional space to answer any of these questions, attach 
a separate sheet of paper with your name and IRS Tax f • 

For t3rpo of business, describe the basic nature of your 
business, such as hospital or bank. For other 
compensation, describe any compensation offeted in 
addition to wages, such as commissions, bonusea, housing 
or tfinspoftatioQ, and estimate the dollar value. 

MuIHniti Wnf* 

If you an filing a petition for worker(a) to perform 
services or labor or receive training in more than one 
location, you must include a full itinerary with the datn 
and locations where the services or training will 
place. 


Poles of Intended EmnlovmenL 

Give the dates of the proposed employment or training. 

For 0-1, 0-2, P-1, P-2 or P-3 workers, you should 
include probable bookings and any information available 
about those bookings. This will allow the Service to 
consider these pfx>bable dates in reviewing the petition 
and, if the petition is approved, to include those activities 
in the approval. Similar engagements which are later 
added to the itinersfy during the validity of an 0-1, 0-2, 
P-I, P-2 or P-3 petition will not require the filing of a 
new petition if within the validity period of the petition. 
However, you must show continuity between the 
engagements listed in the petition. 

For your information, the following chart lists the 
maximum possible time the different types of 
nonimmigrant workers may initially be admiued for, how 
long an extension they may be given, and any overall 
limits on the length of their nonimmigrant stay. The 
dates of intended employmeot in your petition should be 
based on the actual proposed dates of employment. 

Please note: The table on the facing page indicates 
theoretical maximum periods for initial stay and 
extensions. The period you request in your petition 
should be based on the actual proposed activities. 

In the case of an O-l. 0-2. P-I, P-2 or P-3 petition for 
a series of events, if there ii a significant break between 
events during the petition validity period you request, you 
must demonstrate that there is continuity between the 
events such that the individual(s) abould not be required 
to depart the U.S. and return based on a separate petition 
for the later eventfs). 

The actual stay of an individual is limited to the validity 
of the petition upon which his or her status is based. An 
approved petition is valid only for the employmeot. 
events and training outlined in t^ petition. 
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Maximum Stay 

CLASS 

INITIAL CTAY 

EXTENSIONS OF STAY 

H-IA 

Up to 3 yean. 

locrementa of up to 2 yean. Total lUy limited to 5 yean, but a 6th 
year may be granted in extraordinary ctrcumatancea. 

H-IBI 

Up to 3 yetra. 

locrementa of up to 3 yean. Total alay limited to 6 yean. 

H-1B2 

Up to 5 yMn. 

Incremenla of up to 5 yean. Total atay limited to 10 yean. 

H1B3 

Up to 3 yan. 

Increments of up to 3 yean. Total alay limited to 6 yean. 

H-2A 

H-2B 

Same u v«i)diQr of Ubor conificttioii, 
with oMximum of 1 year. 

Same aa validiqr of tabor certification. Total atay limHed to 3 yean. 

H3 

Special Educatioii Trainins • 
up to 18 months. 

Other Treinee • up to 2 yean. 

Special Education Tninee - toul auy limited to 18 montha. 

Other Trainee • total atay limited to 2 yean. 

I^IA 

Comtng to exiadng office- up to 3 yean. 
Coming to new of5ce- up to 1 year. 

locrementa of up to 2 yean. Total aUy limited to 7 yean. 

L-IB 

Coming to exifdng office- up to 3 yean. 
Coming to new office- up to 1 year. 

Incremcnu of up to 2 yean. Toul auy limited to 5 yean. 

O-IA 

O-IB 

0-2 

Up to 3 yean. 

Increroenta of up to 1 year. 

P-IB 

Individual aihlcre - up to 5 yean. 

Athletic groups - up to ! yw. 

Individual athlete - Incremenu of up to 5 yean. Tout auy limited to 

10 yean. 

Athletic group - IncremenU of 1 year. 

Q 

Up to 15 montha. 

Total atay limited to 15 montha. 

E-1 

E-2 

Up to 2 yean. 

IncramenU of iq> to 2 yean. 

R>1 

Up to 3 yean. 

Incremenu of up to 2 yean. Total aUy limited to 5 yeen. 

AUoOiw* 

Up to 1 year. 

Incremenu of up to 1 yeer. 


CONSULTATIONS. 

Noted cltssificatioiifl require a written consultation from 
a recognized peer group, labor organization (union) and 
or management organization regarding the nature of the 
work to be done and the alien's qualifications. This 
consultation is required by the Immigration and 
Nationality Act to ensure that circumstances of the U.S. 
labor market are considered when making a decision on 
a petition. The consultation must be from a peer group, 
union or management organization within the United 
States, preferably from a national organization. 

An 0-1B or 0-2 petition for an alien in the motion 
picture or television industry must have (wg separate 
written consultations, oqs from labor organization and 
another from a management organizatioo. Each must 
have expertise in the alien’s field of endeavor. 


All other categories requiring a written consultation 
require a written consultation from a labor organization 
with expertise within the alien’s field of endeavor. 

A required consultation must be filed with the petition. 
However, in emergency circumstances, you may fde 
without the consultation and request that the Service 
expedite the consultation procedures for you. 

In such a case you must clearly indicate on your petition 
that you are requesting an expedited consultation, and 
fully explain and document the basis for your 
extraordinary request, since in such a circumstance time 
will iK>t allow the Service to request more information 
from you before deciding whether your request is 
warranted. You roust demonstrate that circumstances 


IS 
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have anseo which you could ool anticipate or control and 
that thoee circumstancea mean you cannot reasonably 
obtain the required coosuHatioo through normal 
prior to filing the petition. An example of such 
circumstances would be where a starring per f ormer 
becomes ill and a last minute replacemeot must be 
arranged. 

To ensure that this process is only used in appropriate 
circumsta n ces, if you request an expedited consultation 
and the Service finds that insufficient grounds exist to 
excuse the lack of a valid consultation obtained through 
normal channels, your petition will be denied for lack of 
the required consultation. In such a circumstance, you 
will have to file a new petition with the required written 
consultation. 

In an instance whdre 3 rou cannot find a recognized peer 
group, union or management organization that does 
consultations, you should clearly indicate that in your 
petition. If no such organizations exist, the Service will 
process the petition. However, if such organizations do 
exist, we may deny the petition for lack of the 
consultation or we may notify you to obtain the required 
consultation. 

This process, combined with the wait for the consultation, 
will mean a much longw overall processing time, so we 
encourage you to attempt to obtain any necessaiy 
consultation before you file your petition. 


TRANSLATIONS. 

Any foreign language document must be accompanied by 
a foil English translation, which the translator haa 
certified as complete and correct, and by the translator's 
certificatioo that be or she is competent to translate from 
the foreign language into English. 


SUBMITTING COPIES INSTEAD OF 
ORIGINAL DOCUMENTS. 

If these instructions state that a copy of a document may 
be filed with this petition and you choose to send us the 
original, we may keep that original for our records. 


RETURN TRANSPORTATION 
LIABILITY. 

The Immigration and Nationality Act makes the 
employer, in an H-IB or H-2B or H>2B petition, and the 
employer and petitioner, in an O or P petition, liable for 


the reasonable cost of return tram^rtation for an alien 
who b dismissed before the end of the authorized 
employ ment. 


WHEN TO FILE. 

File your petition as soon as possible but no more than 6 
months before the proposed employment will begin or the 
extension of stay is required. If you do not submit your 
petition at least 45 days before the employnaent will 
begin, petition processing and subsequent visa issuance 
may not be completed before the alieo*a services are 
required or previous emplc^ment autborizatioo ends. 


WHERE TO FILE. 

Mail this petition to the appropriate INS Service Center, 
except that: 

• if the person b applying for admission as an 1^1 
^ under the U.S.'Canada Free Trade Agreement, the 

petition may be filed at the port of entry when the 
person applies for entry; and 

• if the services or training will be solely in Guam 
or the Virgin Islands, file the petition at the local 
INS office there. 

Generally, you should mail your petition to one of our 
Service Centers based on the place where the proposed 
employment or training will be conducted. However: 

• a petition for services or training that will occur in 
more than one place, should be mailed to the 
Service Center with jurisdiction over the 
petitioner*! own primary place of business; 

• apetitionfiledby a foreign employer with DO U.S. 
address for workers who will work in more than 
one place should be mailed to the Service Center 
with jurisdiction over the first place the alieo(s) 
will be employed in the U.S.; 

• a petition filed by an agent should be mailed to the 
Service Center with jurisdiction over the agent's 
own primary place of business; 

• an O or P petition should be mailed to the Service 
Center with jurisdiction over the petitioner's own 
primary place of business; 

^ an L blanket petition should be mailed to the 
Service Center with jurisdiction over the 
petitioner's locations; an L petition based on a 
blanket L petition, and any petition to extend a 
blanket L petition, should be mailed to the same 
Service Center which processed the original 
blanket petition. 
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The Jurisdictions and addresses of the Service Centers 
for filing Form FI 29 petitions are as follows: 

If the work or (raining will be in Alabama, Connecticut, 
Delaware, District of Columbia, Florida, Georgia, 
Maine, Maryland, Massachusetts, New Ham{>shire, New 
Jersey, New York, North Carolina, Pennsylvania, Puerto 
Rico, Rhode Island, South Carolina, Vermont, Virginia 
or West Virginia, mail your petition to: 

USINS Eastern Service Center 
75 Lower Weldcn Street 
St. Albans. VT 05479-0129 

If the work or training will be in Arizona, California, 
Hawaii or Nevada, mail your petition to: 

USINS Western Service Center 

P.O. Box 101129 

Laguna Niguel, CA 92607-0129 

If the work or training will be elsewhere in the United 
States, mail your petition to: 

USINS Northern Service Center 
P.O. Box 82521 
Lincoln, NE 68501-2521 


FEE. 

The petition fee is based on the type of action you request 
in Part 2, Question 4 of the petition form. 

There is a basic petition fee based on the type of action 
you are requesting, and an additional fee for eadi worker 
and dependent included in your petition. Please write one 
check for the entire amount due for a petition, and 
separate checks for each petition. 

If you are filing for one worker, the fee is: 

• $120 $10 for each dependent Do not include 

dependents in your petition if you check box *d.* 
(See the instructions on including dependents in 
Part 3 of this pamphlet for more information.) 

For example, if you are including the worker's spouse 
and one child, the total fee is $140. 

If you are filing for more than one worker, the fee is: 

• $100 + $20 for each worker; 

For example, if you are filing for 10 workers, the total 
fee is $300 ($100-f $20 per worker). Please note: fig 
Qol include dependents of a worker in a petition for more 
than one worker. (See the instructions on dependents in 
Part 3 of this pamphlet for more irformation.) 


General rules for submitting fees: 

The fee must be submitted in the exact amount. It canrK>t 
be refunded. DO NOT MAIL CASH. All checks and 
morrey orders must be drawn on a bank or other 
institution located in the United States and must be 
payable in United States currency. The check or money 
order should be made payable to the Immigration and 
Naturalization Service, except that: 

• If you live in Guam and are filing this application 
in Guam, make your check or money order 
payable to the 'Treasurer, Guam.' 

• If you live in the Virgin Islands and are filing this 
application in the Virgin Islands, make your check 
or money order payable to the 'Commissioner of 
Finance of the Virgin Islands.” 

Checks are accepted subject to collection. An uncollected 
check will render the application and any document issued 
invalid. A charge of $5.00 will be imposed if a check in 
payment of a fee is not honored by the bank on which it 
is drawn. 


The fee for a blanket L petition is $120. 
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4. Other Information. 

iVocessins Information. 

Acceptance. Any petition that u not signed or is not 
accompanied by the correct fee will be rejected with a 
notice that the petition is deficient. You may correct the 
deficiency and resubmit the petition. However, a petition 
is not considered pfx>per!y filed until accepted by the 
Service.' - 

-* I ». 

initial processing and requests for more information or 
interview. Once a petition has been accepted, it will be 
checked for completeness, including submission of the 
required initial evidence. If you do not completely fill 
out the form or file it without required initial evidence, 
you will not establish a basis for eligibility, and we may 
deny your petition. At a minimum it will significantly 
delay processing your petition. 

We may request more information or evidence beyond 
that indicated in these instructions, or we may request 
that you appear at an INS office for an interview. We 
may also request that you submit the originals of any 
copies. We will return these originals when they are no 
longer required. 

Decision. The decision on a petition involves separate 
determinations of whether you have established that the 
alien is eligible for the requested classification based on 
the proposed employment, and whether he or she is 
eligible for any requested change of status or extension of 
stay. You will be notified of the decision in writing. 

Penalties. 

If you knowingly and willfully falsify or conceal a 
material fact or submit a false document with this request, 
we will deny the benefit you are filing for and may deny 
any other immigration benefit. In addition, you will face 
severe penalties provided by law and may be subject to 
criminal prosecution. 

Privacy Act Notice. 

We ask for the information on this form and the 
associated evidence to determine if you have established 
eligibility for the immigration benefit you are filing for. 
Our legal right to ask for this information is in 8 USC 
1154, 1184 and 1258. We may provide this information 
to other government agencies. Failure to provide this 
information and any requested evidence may delay a final 
decision or result in denial of your request. 


Paperwork Reduction Act Notice. 

We try to create forms and instructions that are accurate, 
and can be easily understood and which impose the least 
possible burden on you to provide us with information. 
Often this is difficult because some immigration laws are 
very complex. The estimated average time to complete 
and file this application is as follows: (1) 30 minutes to 
learn about the law and form; (2) 25 minutes to complete 
the form; and (3) 60 minutes to assemble and file the - 
petition; for a total estimated average of 115 minutes per 
petition. If you have comments regarding the accuracy 
of this estimate or suggestions for making this form 
simpler, you can write to both the Immigration and 
Naturalization Service, 425 1 Street. N.W., Policy 
Directives and Instructions Branch (HQPDI), 
Washington. D.C. 20536; and the Office of Management 
and Budget, Paperwork Reduction Project. OMB No. 
11154)168, Washington, D.C. 20503. 
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U.S. Department of Justice 
Immigration and Naturalization Service 


o 


DRAFT O 


OMB#niS'Ol68 

Petition for a Nonimmigrant Worfcer 


START HERE « Please Type or Print - See the separate Instructions. 


Part 1. Information about the employer filing this petition. 

N Itw an^ioyet m an inOmdusl. uM lha top name kna Ogamiatiorw dvuM aia lha 
•eoond bna. 

Family 

Given 

Middle 

Name 

Name 

Irvtial 

Company or 

Organization Name 



Addreaa - Atin: 




Street Number 



Sude 

and Name 



§ 

City 

Slate or 

Pfovace 

Country 

ZiP/Postal 

Code 


IRS 
Ta* # 


Part 2. Information about this petition. 

1. Roquested Nonimmigrant Ciassiticdticxv 

(writ* classification symbol at right) _ 

2. Basis lor Classrfication (check only one) 

a. □ New employmant 

b. □ Continuation of prevously approved employment without change 

c. □ Change In previously approved employmeni 

d. □ New corx:urreni employmoni 

3- Pnor Petition Number. 


4. Requested Actort (check only one) 

a. □ Oeneral petition • No change of status nor extension of stay requested. 

b. □ Change the workor(8) status and extend thoa stay amce they are aB now m the U.$.* 

in another status (see atstructions tor Imitdtiorts). 

c. □ Extend the stay of the worker(s) since they now hold this status 

5. Total Number of Workers in Peiitiorv _ 

6. Total Number of Oeperxlents tn Petition; _ 


Part 3. Information about the person(s) you are filing for. 

See the inatactions tor where you can filo lor more than one person. 


If an entertammeni group, 
give Ihoir group rteme. 


Family 

Given 

Mtodle 

Name 

Name 

inrttal 

Date of Bath 

Counfry 


(Month/Day/Yeer) 

of Binh 


Social 

Security # 

A # 

If In the Unrtod States, oompleto Ihe toNowaig: 

Dale of Arrival 
(MonthiDayiYeer) 

1 94 # 

Current Nonimmagrartl 

Status 

Expaes 

(MomhtDay^Yeai) 


FOR INS USE ONLY 


Relumed 


Resubmitied 


RelocSant 


Retoc Rec'd 


Interviewed 

□ Powionef 

□ Bonokciary 


Rocetpi 


Class: 
# of Workers: 
Priority Number 


Validity Dates: From 
To 


□ Classification Approved 

□ Cortauldte/POe^PFl Notified 

At _ 


□ Extension Grarrted 

□ COS/Extenson Granted 


Parttai Approval (ONplaln) 


Action Block 


To Be Completed by 
Alforney or Representative, If arty 
F« in box if G‘28 is anachod to represent 
the appkcant 


VOLAGt 


ATTV Stale I •X’n.sc r 


Form H29 (Rev. 11/30/92) N 


ConVnued on back. 
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Part 4. Processing Information. 


a ff the person named in Pad 3 ts ouiside the U.S. or m case a requested extension of stay or chaDge of status cannot be granted, give the U.S. coniwiiata or 
xispectxm lacibty you want nobfied if this pebbon is approved. 

Type of Office (chaGk one): □ Consulate □ Pre-liight inspection 

□ Pod of Enliy 

Offx» Address (City) 

U.S. Stale or Foro^n Country 

Person's Foreign Address 



c. 

d 

e. 

f. 

0 

rt 


No* 

No 

No 

No 

No 

No 


explain on separate paper □ Yes 


Does each person m tfua petition have a vahd passport? 

□ Not requred to have passport 
Are you Mmg any odier petitKma ¥wth th« one? 

Are appicatiorts lor reptacement/initial 1-94*8 bemg fried w«ih thit penbon? 

Are 1-539 applications by dependents bemg Med with-tho petition? 

Is any person in this petition in exclusion or deportainm proceediogs? 

Have you ever filed an immigrant petition for any person m this petition? 

H you irxAicaied you were Mmg a new peebon m Part 2. withm the past 7 years has any person in tNs paldma- 

1) ever been given the dassrficabon you are ixiw recyuostmg? □ No 

2) ever been domed the classification you are now requesting? □ No 

If you are Mmg for an entertamment group, has any person m this petition not been with the group for at least r year? 

□ No □ Yes • explain on separate paper 

Basic information about the proposed employment and employer. 

Attach the supplemeni relating to the classification you are reqtiesttog. 


□ 

□ 

□ 

□ 

□ 

□ 


□ 

□ 

O 

□ 

□ 

□ 

□ 


Yes* 

Yes- 

Yes- 

Yea 

Yes 

Yes* 

Yes* 


Mow many? 

How many? 

How many? 

explain on separate paper 
explain on separate paper 

explam on separate paper 
explain on separate paper 


Part 5. 


Job 

Title 


Non'tochmcal Oe:)CnpiKyi 

oiJob 


Addreos where the person<s) will wortt 
if different from the address m Pad 1 


Is this a full-bme position? 

□ No - Hours per woek 

□ Yes 

Vifages per week 
or per year 

Other Compensation 

Value per week 

Dates of intended Emptoymeni 

(Explain) 

or per year 

From: Ta 

Type of Pebbonar • check one: Q U-S altten or permanent resxfem QOganizalion 

□ Other - explain on separate paper 

Type of 


Year 

business: 


estabkshed^ 

Cunrem Number 

Oross Annual 

Net Annual 

of Employees 

income 

Income 


Part 6. Signature. Read the information on penaiUes in the instructions before completing this section, tf someone helped 
_ you prepare this petrhon he or she must complete Part 7: _ 

I cutiify, under penalty of perjury under the laws of the Umted States of America, that this petition, and ihe evidonoe subrmttad with lU is aH true and correct if* 

fihng this on behalf of an orgamzauon. I certify that I am empowered to do so by. that organi 2 abon. H this petition « to extend a pnor petitioo. I certify that the 
proposed emptoymeni is under the same terms and corxlttions as m the pnor approved petition. I authonze the release of any mformatxm from my records, or 
from the petiwmmg organizabon’s records, which the Immigrabon and Naturalization Servce needs to determine ebgibility for the benefii bemg sought 


PebUoner's signature and btie 

Prml Name 

Date 

Day Tune Telephone No. 




( ) 


Please Note: ff you do noi (xynpleiely Ml out thts* form and the requved supplement or fad to subrnd required documents listed m the mstruetions. then the 
per8or>(s) Med for may not'be found eligible for tie requested benefit and this petition may be denied. 


Part 7. Signature of person preparing form if other than above. 


I declare that t propared this petibon at the request of the above person and it is based on all informabon of which I have any knowtedga 


Signature 

Pnm Name 

Date 

Day Time Telephone Na 




i_ i 


Firm Name 
and Address 


Form I 129 (Rov. i t/30/92)N 
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U.S. Department of Justice 
Immigration and Naturalization Service 


DRAFT 


OMB #1115 0168 

H Classification 
Supplement to Form 1-129 


^<ame oC person or organlzabon fffcng pobtKirt 


Name 01 person or total number oi workers or tratneos you aro Wtog tor. 


List the alien’s and any dependent tamHy members; poor periods of stay m H ciassification m the U.S, tor the last sw years. Bo sure to hst only those 

periods m which the aben andror family members were actuaNy in the U.S. m an H dassrficaUoa If more space is needed, attach an addiOonai sheet 


Ctassflication sought (check or>e): 




0 HIA 

Registered professional nurse 

□ 

H 2A 

Temporary agncuitural worker 

0 H-1B1 

Specialty occupation 

□ 

H 2B 

Temporary nonagncuftural worker 

0 H-1B2 

Exceptional services relating to cooperative rese^ch 

□ 

H-3 

Traffioe 

0 H -1B3 

m a Department of Defense dovotopmont protect 

Fashion model of (kstmquished merit and ability 

□ 

H 3 

Special oducabon training 

Section 1. Complete this section If filing for H-1A or H-1B classification. 



Oescnbe the proposed duties. 


Alien's present occupation and summary of pnor work experience. 


If you are filmg tor H-iBi dassilicaiion. summarize the alien’s tormal education. 


Section 2. Complete this section If filing for H>2A or H-2B classification. 

Employment is: 0 Seasonal Temporary need is: 0 Unpredictable 

(check one) 0 Peakload (check ono) 0 Periodic 

0 Interrmtlent 0 Rocument annuafly 

_ 0 One-time occurrence __ 

Explain your temporary need tor the alien’s services (attach a separate paper if additional space is needed). 


Form 1-129 Supplement H (11/30/92) N 
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Section 3. Complete this section if filing for H-2A classification. 


The petitioner and each empteyor- cxinsont to allow government access to the srte where the labor a txiing performed lor the purpose of determining 
comphance with H'2A requirements. The petitioner funtier agrees to notify the Service m the manner and witfwi the time frame speafied if an H-2A wodier 
abaoorvfs or if the authorized employment ends more than five days befom the relalmg certification document expires,, and pay iiquidaied damages of ten 
doftars for each in sta n ce where it cannot demo ns trai c oompMance with this notifcatiorr lequsement The petitioner also agrees to pay liquidated damages of 
two hundred doftars tor each instance whore it cannot be damoostraiod that the Hr2A worker etthor departed the Unned Siatos^or obtained authorized status 
during the period of admission or withm ftve days of early termmalion. nrhchever comes firsL 

The petitioner must execute Part A. If the petitioner « the employer's agent, the empteyer must execute Part B. If there are |omt empfoyofs, they must each 
execute Part C. or submit an eqmvaient statomeni 


Part A. Petitioner 


By filing dvs petition, I agree to the conditions of H-2A empfoymont, and agree to the nobce roqueemenis and bmued kabtlities defined m 
8 CFR 214.2 (h) (3) (vi) 


Petitioner's signature 

Dale 

Part B. Employer who Is not petitioner 

1 certify that 1 have authorized the party filing this petition to act as my. agent m this, regard. I assume fuU responsibility 
for all representations made by this agent on my behalf, and agree to the*conditions of H-2A eligibility. 

Employer's signahjre 

Dale 

Part C. Joint Employers: 

1 agree to the conditions of H>2A eligibility. 

Jomt emptoyer's signatorels) 

Dale 

Joint emptoyer's atgnaturets) 

Date 

Jomt emptoyer's signaturels) 

Dale 

JotfU emgiQfyer's a^JPaturafs) 

Data 

Jomt emptoyer's stonaiurefs) 

Date 


Section 4. Complete this section if filing for H-3 classification. 
If you answer “yes* to any of the tottowmg questions, attach a fuli explanation. 


a. 

Is the training you mtend to provide, or smvfar framing, avaiidbfe m the alien's country? 

□ No 

□ 

Yes 

b. 

Will the framing benefit the alien m pursumg acareer abroad? 

□ No 

□ 

Yes 

c. 

Does the training involve productive employment modentaf to framing? 

O No 

a 

Yes 

d- 

Does the alien already have skifts reiatod to the trammg? 

□ No 

□ 

Yea 

a 

Is this trammg an effort to overcome a tabor shortage? 

□ NO 

□ 

Yea 

f. 

Do you mtend to employ the aken abroad at the end of this trammg? 

□ No 

□ 

Yes 


ft you do not intend to employ this person abroad al the and of this training, explain why^ you wish to meur the cost of providtng this trammg, and: 
your expected return from this training. 
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U.S. Department of Justice 

Immigration and Naturalization Service 

OMB#1115-()168 

^ ^ ■ E Oasslflcatlon 

Supplement to Form 1-129 


Name of person or organaaaon Mmg petition: 

Name of person you are Mmg for 

Clasarfication sought (check one): 

Q E-1 Treaty trader ' Q E-2 Treaty investor 

Name of country signatory to treaty with U S. 

Section 1. Information about the Employer Outakle the U.S. (If any) 

Name 

Address 


Alieo's Position • Titfe, dutes and numbor of years employed 


Pnnc»pal Product, 


merchandise or service 


Total Number of Employees 


Section 2. Additlone: Infonnation about the U.8. Employer. 

The U.S. company is. lo the company outside the U.S. (check or«): 

□ Parent _ □ Branch _ Q Subsidiary _ Q Afhbate _ □ Joint Veniure 

Data and Place of Irxxvporation or Estabkshmer^ m the U.S. 


Nationailty of OemmMp (Individual or Corporate) 

Name Nationality Immioration Status % Ownership 




Asaeta Net Worth Total Annual income 

Staff in the Uj8. Executive^anager Speciafi 2 ed Ouahhcations or Knowledge 

Total number of Nationals of Treaty Country m E or L Status -- , - 

Total number of employees m the U S. . 

Total rKimber of employees the alien would supervise; or descnbe the nature of the spoctalizod skids essential lo the U.S. company. 


Section X Complete If filing for an E-1 Treaty Trader 

Total AfVHial Gross Trade/Busmess of the U.S. company For Year Ending 

J__ 

Percent of loiai gross trade whch is between the U.S. and the country of vrhich the treaty trader organuabon is a national. 


Section 4. Complete If filing for an E-2 Treaty Investor 

Total IrTvestmeot Cash Equipment Other 

$$$ 

Irwenlory Premises Total 

$ $ $ 


Form 1-129 Supplement EO. (11/3G'92) N 
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U.S. Department of Justice 
Immigration and Naturalization Service 


DRAFT 


0MB #1115 0168 

L Oassification 
Supplement to Form 1-129 


Name of person or organizalion Idiog pebuxt 


Name oi person you are filing lor 


This petition a (checfi one): Q for an #xJividua» under a previously approved biankei peaiion Q for approval of a new blanket petition 

n to extend a blanket peution 


Section 1. Complete this section H filing for an IndivkHial. 


Cla ssification sought (check one) □ L-1A manager or executive _ Q L-lB speciak/ed knowledge _ 

List ttie alien's, and any dependent lamrfy members', pnor periods of stay m an L ciassificabon m the U.S. for the last seven years. Be sure to kst only 

those periods in which the aken and/or tamiiy members were actually m the U.S. m an L classificaiton. ^ 


Name and address of employer abroad 

Dates of aton's emptoyment with this emptoyor. Explain any interruptions m emptoymenL 


Deacnption of the alien's duties tor the year of quafrfymg expenence. and any intervening activities 


Descnpbon of alien's proposed dutios v> the U.S. 


Summarize the alien's formal education 


The U.S. company is, to the company abroad: (check one) 

D Parent _ □ Branch _ □ Subsidiafy _ □ Affiliate _ □ Joint Venture 

Describe the stock ownership and managonai control of each company! 


Is the ahon oommg to the U.S- to open a new office? 

Q Yes (explain m detail on separate paper) Q No 

Section 2. Complete this section If lliing for approval of a new Bianket Petition or to extend a Blanket Petition. 


List all U.S. and foreign parent, branches, subsidianes and affiliates mcfuded in lha petition. (Attach a separate paper if additional space is needed.) 
Name and country in which located Relationship 


Fcrm 1*129 Supptemont EA. (Rev. 1i/30/92)N 
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o 

U.S. Department of Justice 
Immigration and Naturalization Service 


DRAFT ^ 


OMBf1115'Ol68 
O and P Classifications 
Supplement to Form 1-129 



Name of person or organization-filing peouon. 

Name oJ person or group or total number of workers you are Wing lor 

Classification sought (check one): 

0 0-1 A . Aben of .extraordinary ability » scaenepp. educatioo. 
business or athletics. 

0 P-iB Aben commg to perform at a speofx: athletic competitioo 
as ar. athfete. mdividuaMy or as a group, at an miemationalty 
recognized level of performance and essential support 


fl O-rB Ahen of extraorckiary lt>e an or-who rnade 

extraordinary achievemonts m the motion piciure or totomeiun 
tndusuy 

□ 0-2 Essential Support Personnel tor 0-1. 

Q] P-lA Aben win perform ¥nth or be an NiioQral pan Of ttw 
performance of an entertainment group which is recognized 
toiemationany as bemg outstarxJmg and ossenbat suppon personnel. 


personnel. 

f~l P*2 Artist or entenair>er lor reciprocal exchange .program and 
essential suppon persorviel 

□ P 3 CulturaRy unique program and essential support personrHH. 
0 P-lS EssaiUial Support Personnel lOrP-t, 

0 P-2S Essential Support Personnel tor P*2. 

0 p.3S EsaerUial Support Personnel lor P-a. 


Explain the naiuro of ttie event 


Desenbe the duties lo be performed. 


M you are fitmo tor essential support peraormel lor an 0-1, P-i. P-2 or P‘3, tot ^ pnndpal 0-1. P-1. P-2 or P-3 worker (s) below, arxi list any rotating 
petition receipt numbers, if knowa 


If Wmg tor 0-2 or P suppon aben. dates of the aben's pnor experience with the 0-1 or P aton. 


Have you attached the required written consultat>on(8)7 0 Yes. 0 No. 

If no. explain on separate paper. 


f 


Form 1-129 Supplement O/P/O/R (Rev 11/30/92) N 
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o 


U.S. Department of Justice 
Immigration and istaturaltzation Service 


DRAFT 



Name ol perscyi or organization tiling peutjoo: 


Name 0< person you are Wmg lor: 


OMB #1115 0168 

O & R Classifications 
Supplement to Form 1-129 


Section 1. Complete this section If yoo ere filing for a Q International cultural exchange alien. 

I heroOy cerufy that the each participani m this mtemaiional cultural exchange program: 

• 18 at toast 18 years ol ago, 

• has the ability to communicate eHoclivoiy about the cultural attributes of his or her country ol nabonaiity to the Amoncan public, and 

• has not prevxxisly been m the Uniiod States as a O nonimmigrant unless he/she has resided and been physicatty present outside the U S. lor 
the immodiale poor year. 

’ al so certify that the same wages and working conditions are accorded the participants as are provided to smnitarty employed u a workers. _ 

Petitioner's signature Qaie 


Section 2. Complete this section if you are filing for an R religious worlier. 

List thaalien s. and any dependent larmiy members, pnor periods ol stay m R classification m the U S. tor the Iasi six years. Be sure to list only those 

periods in which the ahen and/or family members were actually m the U.S. in an R classification. 


Describe the alien's proposed duitos m the U.S. 


Describe the alien's quakfacations tor the vocation or occupation. ^ 


Doscnpiion of the relationship between the U.S. roligtous organization and the organization abroad ol which the alien was a member. 


Form 1-129 Supplemeni O/P/O/R | Rev 11/30/92) N 
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O DRAFT O 

Supple ment-l 


Attach to Form I-I26 when more than one person is included in the petition. (List each person separately. Do not 
include thepernonyou named on the form). 


Family 

Name 

Given 

Name 

Middle 

Initial 

Dale o^biTth 

.(month/day/year) 

Country 
of Birth 

Social 

Security No. 

A# 

IF 

IN 

Date of Arrival 
(month/dsy/Yesr) 

l>94# 

THE 

U.S. 

Current Nonimmigrant 

Status. 

Expires on 

(monthid&ytyear) 

Country where 
passport issued 

Expnation Date 
(month/day/year) 

Family member's relationship to the Worker 

If group, give date the worker started with 
the group: 

Consulate or Inspection Facility where worker will apply for Visa or entry: 

Family 

Name 

Given 

Name 

Middle 

Initial 

Date of Birth 

(month/day/year) 

Country 
of Birth 

Social 

Security No. 

A# 

IF 

IN 

Date of Arnval 
(monttiidayfyear) 

1-94# 

THE 

U.S. 

Current Nonimmigrant 

Status: 

Expires on 
(monthSdaytyaar) 

Country where 
passport issued 

Expiration Date 
(month/day/year) 

Family member's relationship to the Worker 

If group, give date the worker started with the 
group: 

Consulate or Inspection Facility where worker wil 

1 apply for Visa or entry: 

Family 

Name 

Given 

Name 

Middle 

Initial 

Date of Birth 

(monih/day/year) 

Country 
of Birth 

Social 

Security No. 


A# 

IF 

IN 

Date of Amvai 
(month/dayfyear) 

F94# 

THE 

U.S. 

Current Nonimmigrant 

Status: 

Expires on 

(monthldaytifaar) 

Country where 
passport issued 

Expiration Date 
(month/day/year) 

Family member's relationship to the Worker 

if group, give date the worker started with the 
group: 

Consulate or Inspection Facility where worker will apply for Visa or entry: 

Family 

NarT>e 

Given 

Name 

Middle 

Initial 

Dale of Birth 

(month/day/year) 

Country 
‘ of Birth 

Social 

Security No. 

A# 

IF 

IN 

Date of Arnval 
(moothidaytyaar) 

1-94# 

THE 

U.S. 

Current Nonimmigrant 

Status: 

Expires on 
(monthtday*yeer) 

Country where 
passport issued 

Expiration Date 
Imenth/day^year) 

Family member's relationship to the Worker 

If group, give date the worker started with the 
group: 

Consulate or Inspection Facility where worker will apply for Visa or entry: 


IFR Doc. 92-31639 Filed 12-29-92; 8:45 am) 
BtUMIO COOC 4410-10-C 
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Drug Enforcement Administration 

Paul S. Bowes, O.D.; Revocation of 
Registration 

On August 31.1992, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration (DEA). issued an Order 
to Show Cause to Paul S. Bowes. O.D., 
2879 Poplar Avenue. Memphis. 
Tennessee 38111, proposing to revoke 
his DEA Certificate of Registration, 

BBl 183273, and to deny any pending 
applications for registration as a 
practitioner under 21 U.S.C. 823(0- The 
proposed action was predicated on Dr. 
Bowes' lack of authorization to handle 
controlled substances in the State of 
Tennessee. 21 U.S.C 823(0* 

The Order to Show Cause was sent to 
Dr. Bowes by registered mail. More than 
thirty days have passed since the Order 
to Show Cause was received by Dr. 
Rowes and the Drug Enforcement 
Administration has received no 
response thereto. Pursuant to 21 CFR 
1301.54(a) and 13()1.54(d). Paul S. 
Bowes. O.D., is deemed to have waived 
his opportunity for a hearing. 
Accordingly, the Administrator now 
enters his final order in this matter 
without a hearing and based on the 
investiMtive file. 21 CFR 1301.57. 

The Administrator finds that based 
upon an opinion issued by the Attorney 
General of the Stale of Tennessee. Dr. 
Bowes' license to practice optometry in 
the State of Tennessee no longer 
authorizes him to handle controlled 
substances. This opinion, issued on 
March 28.1988. declared that iha 
applicable State statute does not 
authorize licensed optometrists to 
prescribe, dispense, administer or 
otherwise handle controlled substances. 
Therefore, the Administrator concludes 
that the DEA does not have the statutory 
authority under the Controlled 
Substances Act to issue or maintain a 
registration if the applicant or registrant 
is without State authority to handle 
controlled substances. Sw 21 U.S.C. 
823(f). The Administrator and his 
predecessors have consistently so held. 
See Howard f. Reuben, M.D., 52 FR 8375 
(1987); Ramon Pla, M.D.. Dodcet No. 
86-54, 51 FR 41168 (1986); Dale D. 
Shahan, D.D.S.. Docket No. 85-57, 51 
FR 23481 (1986); and cases dted 
tlierein. 

No contrary interpretations of the 
applicable State statute have been 
offered by Dr. Bowes. Therefore, the 
Administrator concludes that Dr. 

Bowes' DEA Certificate of Registration 
must be revoked. 

Accordingly, the Administrator of the 
Drug Enforcement Administration. 


pursuant to the authority vested in him 
by 21 U.S.C 823 and 824 and 28 CFR 
0.100(b), hereby orders that DEA 
Certificate of RegistratioD. BB1183273. 
previously issu^ to Paul S. Bowes. 
O.D., be. and it hereby is. revoked, and 
any pending applications for the 
renewal of suc^ registration, be, and 
they hereby are, denied. This order is 
effective January 29,1993. 

Dated: December 23.1992. 

Robert C Bonner, 

Administrator of Drug Enforcement, 

(FR Doc. 92-31683 Filed 12-29-92; 8:45 ami 
BiLUNO cooe 44io-oe~y 


Manufacturer of Controlled 
Subetancee Notice of Regietratlon 

By Notice dated November 12,1992. 
and published in the Federal Register 
on November 19.1992. (57 FR 546101. 
Roche Diagnostic Systems. Inc.. 1080 
U.S. Highway 202, Branchburg, New 
Jersey 08876. made application to the 
Drug Enforcement Aaroinistration to be 
registered as a bulk manufacturer of the 
basic classes of controlled substances 
listed below: 


Dfvg 

Schedule 

Lysergic add dteerytamkle (7315)__.... 

» 

Tetraeydrocannattnois (73^_ 

i 

Pnencydidlne (7471)_ 

U 

Meltiadone (9250)_ 

U 


No comments or objections have been 
received. Therefore, pursuant to section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
title 21. Code of Federal Regulaticms 
§ 1301.54(e), the Deputy Assistant 
Administrator hereby orders that the 
application for registration submitted by 
the above finn for registration as a bulk 
manufkrturer of the basic classes of 
controlled substances listed above is 
granted. 

Dated: December 21,1992. 

Gene R. HaisUp, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 

IFR Doc. 92-31559 Filed 12-29-92. 8:45 am] 

BILUNO COOC SSIO-OB-ir 


DEPARTMENT OF LABOR 

Office of The Secretary 

Agency RecordkeepIngfReporting 
Requiremente Under Review by the 
Office of Martegemen! end Budget 
(0MB) 

Background: The Department of 
Labor, in carrying out its responsibilities 


under the Paperwork Reduction Act (44 
U.S.C. chapter 35), considers comments 
on the reporting/recordkeeping 
requirements that will affect the public. 

Ust of Becordkeeping/Reporting 
Bequirements Under Review: As 
necessary, the Department of Labor will 
publish a list of the Agency 
recordkeeping/reporting requirements 
under review by Office of 
Manageme n t and Budget (OMB) since 
the last list was published. The list will 
have all mitries grouped into new 
collections, raviaions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. 

Each entry may contain the foUowing 
information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement 

The title of the recordkeeping/reporting 
requirement 

The OMB and/or Agency identification 
numbers, if applicable 
How often the recordkeeping/reporiing 
requirement is needed 
Whether small businesses or 
organizations are affected 
An estimate of the total number of hours 
needed to cmnply with the 
recordkeeping/reporting requirements 
and the average hours per respondent 
The number of forms in me request for 
approval, if applicable 
An abstract describing the need for and 
uses of the information collection 
Comntents and Questions: Copies of 
the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer, 
Kenneth A. Mills ((202) 219-5095). 
Comments and questions about the 
items on this list should be directed to 
Mr. Mills, Office of Information 
Resourc.es Management Policy. U.S 
Department of Labor, 200 Ck)nstitution 
Avenue. NW.. room N-1301. 
Washington. DC 20210. Comments 
should also be sent to the Office of 
Information and Regulatory ABairs, 

Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS), Office of Management and 
Budget, room 3001, Washington. DC 
20503 ((202) 395-6880). 

Any member of the public who wants 
to comment on recordkeeping/reporting 
requirements which have been 
submitted to OMB should advise Mr. 
Mills of this intent at the earliest 
possible date. 

New 

Bureau of Labor Statistics 
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Report of Federal Employment and 
Wages (ES-202 Program) 

BLS-3021 

Quarterly 

Federal agencies or employees 
9.220 respondents; 22.2 minutes per 
response; 13.646 total hours; 1 form 
The report of Federal Employment 
and Wages is used to collect information 


on the employment and wages for 
Federal employers covered by 
Unemployment Compensation within 
their respective industries and/or 
geograp^cal areas. These data are 
necessary to enhance the ES-202 
Program data which are used for 
sampling, benchmarking, and economic 
analysis. 


Revision 

Bureau of Labor Statistics 
Producer Price Indexes by Industry 
1220-0008; BLS 473P. BLS 1810A. B. C. 
E. and F 

Businesses or other for-pro6t; Federal 
agencies or employees; 

Small businesses or organizations 


Form No. 

Raspoodertts 

Frequerx:y 

Estimated re- 
sponaea 

Average time per response 

Subtotal 

hours 

BLS 1810, A. B, C. E. arxJ F . 

BLS 473P . . . . 

5.000 

21.400 

One tkne of>ly.. 

MoolWy (per price Quote) .. . 

5.000 

006.972 

2 houra. . . 

18 miniitM .. ..r, 

10,016 

299,092 

309.106 

Total hours... . 








The Producer Price Index, which is 
one of the nation's leading economic 
indicators is used as a measure of price 
movements, indicator of inflationary 
trends in the economy, inventory 
valuation measure for some 
organizations, and measure of 
purchasing power of the dollar at the 
primary market level. It is also used in 
market research and as a basis for 
escalation in long-term contracts. 

Bureau of Labor Statistics 
Response Analysis Survey of Payroll 
Processing and Payroll 
Software Companies 
1220-0089; BLS-790-RAS 
On occasion 

Businesses or other for-profit; small 
businesses or organizations 
250 respondents; 40 minutes per 
response; 167 total hours. 

The Current Employment Statistics 
Survey and Employment and Wages 
Program are the primary sources of 
employment and wage information used 
to measure economic performance. The 
Response Analysis Survey continues the 
Bureau of Labor Statistics* efforts to 
review the sources of information 


available to respondents, to better match 
available records to program deftnitions. 
and to improve the quality of the data. 
Bureau of Labor Statistics 
February, June. August, and November 
1993 CPS Supplement on 
Unemployment Insurance 
Compensation 
1220-0122; CPS-1 
On occasion 

Individuals or households 
3.000 respondents; 1 minute per 
response; 50 total hours; 1 form. 

This supplement will provide data on 
why a ™wing proportion of the 
unemployed are not receiving or have 
not b^n applying for beneftts under the 
Unemployment Insurance (UI) Program. 
Information of this type will assist the 
Labor Department in managing the UI 
promm and will be useful to Congress 
for legislative purposes. 

Extension 

Employment Standards Administration 
Employer's Report of Injury or 
Clccupational Illness; Physician's 
Report on Impairment of Vision; 
Employer's Supplementary Report of 
Accident or Occupational Illness 


1215-0031; LS-202; LS-205; LS-210 
On occasion 

Individuals or households; Businesses 
or other proftt; Small businesses or 
organizations. 


Form No. 

Annual 

re- 

aponsea 

Hours 
time per 
re- 

sponaea 

Subtotal 

LS-202 _ 

41,000 

.25 

io;j5o 

03 

1,075 

L&-20S 

110 

.75 

LS-210 . 

4,300 

.25 


Total hours » 



11.400 




Forms are used to report injuries, 
periods of disability, and medical 
treatment imder the Longshore and 
Harbor Workers* Compensation Act. 
Employment Standards Administration 
Report of Ventilatory Study; 

Roentgenographic Interpretation; 

Medical History and Examination for 

Coal Mine Workers* Pneumoconiosis; 

Report of Arterial Blood Gas Study 
1215-0090 
On occasion 

Businesses or other for profit; Non¬ 
profit institutions; Small businesses or 
organizations 


CM-eo7. 

CM-933 .. 

CM-^338_ 

CM 088 
CM-1159 

Total hours. 




Respor>dents 

Minutes per 
response 


5,500 

11,000 

20 

5 


.- -.—. 

*500 

5,500 

5,500 

5 

30 

15 

6,917 






20 CFR Part 718 specifies that certain 
information relative to the medical 
condition of a claimant who is alleging 
the presence of pneumoconiosis be 
obtained as a routine function of the 
claim adjudication process. The medical 
speciftcations in the regulations have 


been formatted in a variety of forms to 
promote efficiency and accuracy in 
gathering the required data. These forms 
were designed to meet the need of 
establishing medical evidence. 
Employment and Training 
Administration 


ETA Summaries UI Trust Fund 
Activities 

1205-0154. ETA 2112. 8401, 8403. 
8405.8413.8414 
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Form No. 

Affected pubHc 

Respond¬ 

ents 

Frequency 

Average lime per re¬ 
sponse 

ETA 2112 . 

Stale or local ... 

53 

A nM>nlhe 

30 mifkiSM. 

ETA 8401 .. . 

^ala or local Gmea 

S3 

8 months.. 

30 rrSnulse. 

ETA 8406 . 

Slafe Of local Go¥t8..... ............... 

53 

6 monfha. 

30 rrSnutes. 

ETA 8413 . 

Stale or local Govts ........ 

53 

6 months .. 

30 rnkuitee. 

ETA 8414 ___ 

Stale or local Govts . ..... 

53 

6 moniha . . 

30 minutes. 

ETA 8403 __ 

Stale or local Govts .. 

18 

6 months_ 

30 minolaa 

Total hours_...._ 


849 






ETA report 8403 monitors Reed Act 
funds. ETA Reports 2112, 8401, 8405, 
8413 and 8414 are used to monitor 
Unemployment Trust Fund cash flow 
disbursement, roeesure cash 
management performance and regulate 


balances pertaining to unemployment 
benefits paid from Federal sources. 
These activitiea are coordinated with 
State government accounting systems. 

Employment and Training 
Administration 


Worker Adjustment Program Annual 
Program Report and Worker 
Adjustment Program Quarterly 
Financial Report 
1205-0274; ETA 9019, 9020 


Form No. 

Affected public 

Reepond- 

ents 

Frequency 

Average time per rs- 
sponse 

ETA 9010 . 

Slate Of local Govts____..... 

704 

52 

Annual. 

at hra 21 attn 

8 hours 

ETA 9020 __ J _ 

Slate or local Govts. . __ 

Querteiiy ......._ 

Total hours.................. 


65,960 




The information will be used to assess 
Job Training Partnership Act statewide 
programs under Economic Dislocation 
and Worker Adjustment Assistance. 
Partidpant and frnandal data will be 
used to respond to Congressional 
oversight, to prepare budget requests, 
and mi^ annual reports to Congress. 

Signed at Washington, DC this 17th day of 
Deomber, 1992. 

Kenneth A. Milb, 

Departmental Clearance Officer, 

IFR Doc. 92-31682 Filed 12-29-92; 8:45 ami 
BILLMO cooa 4S10-M-II 


Employment and Training 
Administration 

investigations Regarding Certifications 
of Eligibility To A^y for Worker 
Adjustment Assistance 

Petitions have been fried with the 
Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (**the Act*’) and 


are identified in the appendix to this 
notice. Upon receipt of these i>6titioDS, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investi^tions is to det^mine whether 
the workers are eligible to apply for 
adjustment assistance under title IL 
chapter 2, of the Act The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public bearing, provided such 
request is filled in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than January 11,1993. 


Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at tha address shown below, 
not later than January 11,1993. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Tuning 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue NW.« 
Washington, DC 20210. 

Signed at Washington. DC. this 14th day of 
December, 1992. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 


PetHk>rver (UnlonAMOfteri/lifn) 


Location 


Amecican CyanamicI CO (Co)___ 

Goldstar ol Amertca, Inc (Co) ... 

Nertx) Oil and Gas, Inc (Co)_ 

Pratt & Whttnay Alreratt (Wodtem)_ 

McDonnell Douglas Aerospace Co (Wodc- 


Bound Brook, ^iJ_ 

HuntawOe. AL_ 

Portland, OR _ 

North Berwick, M6_ 

Cokjmbus. OH .. 


Date ra> Dare of 

ceivod petition 


Petition No. 


Artides produced 


12A4/92 

12/14/92 

12/14/92 

12/14/92 


11 / 30/92 

12i01/92 

12/01/92 

tl/25/92 

12/04/92 


2ajD93 

28.004 

28,095 

28,096 

26,097 


Methotrexate. 

Color TVs. 

Natural gas liquids & natural gas. 

Jet engage parts. 

Steel fabd«ttk)ne 8 akfiame components. 


Marilyn Fashlorta. Inc (Co)__ 

IBM Corp (Workers) . 

Huis America (Workers) . 

Marcroa Pigmania, Inc (Workara)_ 

InterRoyal Corp., Stora^ products (UE>_ 

Catalina (Workers).... 

Faidle« Industdea. Ine (Co) ... 

Fu|ttsu America. Ine (Wodt^_ 

Dowty Aerospace Yakima (Co) __ 


WkKiOer, PA.... 

San Joee, CA.. 

Piicatiway. NJ.. 

Emeryvflle. CA .... 

Werran. PA .. 

Mufiay, UT ... 

Houston, TX.... 

HWaboio. OR_ 

Yaldma. WA_ 


12/14/92 

12/14m 

12/14/92 

12/14/92 

12/14/92 

12/14m 

12/14/92 

12/14/92 

12A4/92 


12A33/92 

11/30/92 

11/21/92 

12/01/92 

11/16/92 

12/01/92 

12/01/92 

11/21/92 

11/30/92 


28.098 

28,099 

28,100 

28,101 

28,102 

28.103 

28.104 

26.105 

28.106 


Ladles' draesee. 

Computeca. 

Stearates and paint drier addtttves. 
lion exide pigments. 

Steel Shelving. 

Ladles' swimwear & 8po«tswear. 
OH axploration and drilling. 

Disk drives. 

Hydraulic actuators. 
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Pettttoner (Unk>fVwof1<ers/llrm) 

Location 


Date re¬ 
ceived 

Date or 
petition 

PetWon No. 

Articles produced 


Big Yank Cofp, Dixie Factory (Co)_ 

Homoco Intemallonal, Inc (Co)__ 

HatSeaburg. MS_ 

Beflalre, TX . 

. 

12/14/92 

12/14/92 

11/24/92 

11/30/92 

28,107 

28.106 

Jeans. 

OMSeid services. 



[FR Doc. 92-31576 Filed 12-29-92; 8:45 amj 
BILUNO cooe 4610-«MM 


[TA-W-27.859] 

Armor Elevator Co., Louisville, KY; 
Notice of Affirmative DetermImiUon 
Regarding Application for 
Reconsideration 

On December 21,1992, Local 369 of 
the United Electrical Workers reouested 
administrative reconsideration of the 
Department of Labor's denial notice for 
workers at the subject firm. The 
Department’s Negative Determination 
was issued on Dumber 7,1992 and 
will soon be published in the Federal 
Register. 

The union claims that the plant has 
closed and that the elevator controls are 
being imported from Europe. 

Conclusion 

After careful review of the 
application, I conclude that the claim is 
of sufficient weight to justify 
reconsideration of the Department of 
Labor's prior decision. Hie application 
is, therefore, granted. 

Signed at Washington, DC. this 23rd day of 
December 1992. 

Robert O. Deslongchamps, 

Director^ Office of Legislation & Actuarial 
Services, Unemployment Insurance Service. 
IFR Doc. 92-31687 Filed 12-29-92; 8:45 am) 
WLUNQ CODE 4510-3(Myi 


Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period of 
December 1992. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers' firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated, 


(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Negative Determinations 

In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to woricer 
separations at the firm. 

TA-W-27,d52; Continental Plastic 
Container, Inc., Burlington, WI 
TA-W-'27,883: Ubbey Owens Ford Co., 
Sherman, TX 

TA-lV-27.871; Alloytek. Inc., 
Grandville. MI 

TA-W-27,895; Wayne H. Mullin Shoe 
Patterns, Avon, MA 
TA^W^27J15; Lewis Bolt & Nut Co., 
Minneapolis. MN 
In the following cases, the 
investigation revealed that the criteria 
for eligibility has not been met for the 
reasons specified. 

TA-W-27,880; Fleisher Finishing, Inc., 
Waterbury, CT 

The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-IV-27,859; Armor Elevator Co., 
Louisville, KY 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-27,876; Svtech, Houston. TX 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27.562; White CMC Trucks of 
Baltimore, Inc., Baltimore, MD 
The workers’ firm does not produce 
an article as required for certincation 
under section 222 of the Trade Act of 
1974. 

TA-W-28,037; BethEnergy Mines, Inc., 
84 Complex. Bethlehem. PA 
U.S. imports of coal were negligible in 
the relevant period. 

TA-W-27.870; Japex (U.S.) Corp., 
Houston. TX 

The workers’ firm does not produce 
an article as required for certification 


under section 222 of the Trade Act of 
1974. 

TA-W-27,745; Hein Werner Corp., 
Automotive Div., Waukesha. WI 
The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,782: Auto-Comm Engineering 
Corp., Lafayette, LA 
The workers’ firm does not produce 
an article as required for certincation 
under section 222 of the Trade Act of 
1974. 

rA-W-27,879; ABB Vetco Gray, Inc., 
Sales Group, Houston, TX 
The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA^W^27,838; Welltech, Inc., Houston, 
TX 

The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,744: Chevron USA Products 
Co., Port Arthur, TX 
Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-27,899; Chevron Overseas 
Petroleum, Inc., San Bamon, CA 
Increased imports did not contribute 
importantly to worker separations at the 
firm. 

rA-W-27.929; GPM Gas Corp., Douglas 
Gas Gathering System & Gas 
Processing Plant, Douglas, WY 
Increased imports did not contribute 
importantly to worker separations at the 
firm. 

Affirmative Determinations 

rA-W-27,887; rA-W-27,888; The 
William Carter Co., Baymondville, 
TX and Harlington, TX 
A certification was issued covering all 
workers separated on or after September 

18.1991. 

rA-W-27,5a4; R &C Drilling Co., 
Woodward; OK 

A certification was issued covering all 
workers separated on or after August 3, 
1991. 

TA-W--27,860; Sunstrand Aerospace, 
Brea, CA 

A certification was issued covering all 
workers separated on or after September 

15.1991. 
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TA-W-27,885: Clear Lumber 

Manufacturing, Sweet Home, OR 
A certification was issued covering all 
workers separated on or after September 

21.1991. 

TA-‘W~‘27,877: General Electric Co,, 
Aerospace Electronic Systems, 
UUca, NY 

A certiftcation was issued covering all 
workers separated on or after October 

26.1992. 

TA-W’^27,953; Hamilton Beach Proctor- 
Silex, Inc., Clinton, NC 
A certiftcation was issued covering all 
workers separated on or after October 

16.1991. 

TA-W-27,943; Lola Dress, Inc,, Wilkes 
Barre, PA 

A certiftcation was issued covering all 
workers separated on or after October 

12.1991. 

TA~W-27,889; Valley Dress 

Manufacturing Co., Pittsion, PA 
A certification was issued covering all 
workers separated on or after September 

22.1991. 

TA-W-27,882; American Optical Corp., 
Southbridge, MA 

A certification was issued covering all 
workers engaged in the production of 
CR-39 plastic lenses separated on or 
after September 21,1991. 

TA-W-27,941: Bobe-Jo, Inc., Fall River, 
MA 

A certiftcation was issued covering all 
workers separated on or after October 

15.1991. 

TA-W-27,940: Leather Shop 
Accessories, Inc., Cerritos, CA 
A certification was issued covering all 
workers separated on or after October 

20.1991. 

TA-W-27,854; Cedarville Shake Co., 
Inc., Oakville, WA 

A certiftcation was issued covering all 
workers separated on or after September 

3.1991. 

TA-W-27,707; Geoquest Technology 
Corp., Houston, TX 
A certiftcation was issued covering all 
workers separated on or after July 29. 
1991. 

TA-W-27,9G5; Obion-Denton Co., 
Trumann, AR 

A certification was issued covering all 
workers separated on or after October 

15.1991. 

TA~W-27,974i Eastern Sportswear 
Manufacturing Co., Inc., New 
Bedford, MA 

A certiftcation was issued covering all 
workers separated on or after October 

26.1991. 

TA-W-27,942; Lee Manufacturing, 
Pittston, PA 

A certification was issued covering all 
workers separated on or after October 

12.1991. 


TA-W-27,904; Howard Industries, 
Dunlap, TN 

A certification was issued covering all 
workers separated on or after September 

29.1991. 

TA-W'-27,917; U.S. Shoe Corp., Ripley, 
OH 

A certification was issued covering all 
workers separated on or after October 

16.1991. 

TA-W-27,905, Everex-^Utah, St 
George, UT 

A certincation was issued covering all 
workers separated on or after October 8, 
1991. 

TA-W-27,964; Pioneer Balloon Co., 
Willard, OH 

A certification was issued covering all 
workers separated on or after October 

24.1991. 

TA-W-27,989; Henson Kickemick, 
McAlester, OK 

A certification was issued covering all 
workers separated on or after October 

28.1991. 

TA-W-27,910; American Olean Tile Co., 
Quakertown, PA 

A certification was issued covering all 
workers separated on or after October 5. . 
1991. 

TA-W-27,798; Enteria Corp., Houston, 
TX 

A certification was issued covering all 
workers separated on or after August 13. 
1991. 

TA-W-27,799, TA-W-27,800: Oilfield 
Rental & Fishing, Houston TX and 
Odessa, TX 

A certification was issued covering all 
workers separated on or after August 13. 

1991. 

I hereby certify that the 
aforementioned determinations were 
issued during the month of December 

1992. Copies of these determinations 
available for inspection in room C-4318, 
U.S. Department of Labor. 200 
Constitution Avenue. NW., Washington. 
DC 20210 during normal business hours 
or will be mailed to persons to write to 
the above address. 

Dated: December 21.1992. 

Marrin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

|FR Doc 92-31574 Piled 12-29-92; 8:45 am] 
BfUJNQ CODE 4S10^»Mi 


[TA-W-47.810) 

Hercules Inc., Radford, VA; Amended 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 

Aaalatance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 


Department of Labor issued a 
Certification of Eligibility to Apply fo^- 
Worker Adjustment Assistance on 
November 30,1992. applicable to all 
workers engaged in the production of 
benite 10'' and 4.325" for 120 mm 
primers at Hercules. Inc., in Radford. 
Virginia. The notice was published in 
the Federal Register on liecember 15, 
1992 (57 FR 59359). 

On the basis of information received 
after the initial certification, the 
Department is amending the 
certification to include all workers at 
the subject firm. 

The findings show that the Radford 
Army Arsenm is a U.S. Government 
owned and contractor operated plant. 
Hercules, as the contractor, does 
business with the U.S. Government and 
is permitted to utilize the facilities and 
eouipment at Radford to contract with 
other customers (third |>arty contracts). 
The findings show that third party 
contracts accounted for a substantial 
amount of military propellant business 
at the Radford arsenal. 

Late findings firom the Department's 
bid survey show that Radford was the 
Ipwest domestic bidder on a substantial 
number of lost bids which were 
awarded to third party customers who 
used Canadian suppliers of military 
propellants at Radford's expense. 

Other findings show decreased sales 
and production of military propellants 
at Radford in 1991 compart to 1990 
and in the first quarter of 1992 
comnared to the same period in 1991. 

Other findings show that substantial 
worker separations occurred in 1991 
and in 1992. 

The amended notice applicable to 
TA-W-27.810 is hereby issued as 
follows: 

*'All workers of Hercules Incorporated. 
Radford. Virginia who became totally or 
partially separated from employment on or 
after August 27.1991 are eligible to apply for 
adjustment assistance under section 223 of 
the Trade Act of 1974.** 

Signed at Washington. DC, this 18th day of 
December 1992. 

Marvin M. Fooka, 

Director, Office of Trade Adjustment 
Assistance. 

(FR Doc. 92-31573 Filed 12-29-92; 8:45 am) 
MLUMO CODE 4610^IIMHI 


Job Training Partnarahlp Act: Nativa 
American Programa’ Advisory 
Committee; Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Clommittee Act (Pub. 

L. 92-463), as amended, and section 
401(h)(1) of the Job Training Partnership 
Act. as amended (29 U.S.C. 1671(h)(1)), 
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notice is hereby given of a meeting of 
the Job Training Partnership Act Native 
American Programs* Advisory 
Committee. 

Time and Date: The meeting will 
begin at 9 a.m. on January 14,1993 and 
continue until close of business that 
day; and will reconvene at 9 a.m. on 
January 15,1993, and adjourn at close 
of business that day. The final two 
hours of the meeting on January 14 will 
be reserved for presentations by 
members of the public. 

Place: Rooms S-4215 A, B, end C, 

U.S. Department of labor, 200 
Constitution Avenue, NW., Washington, 
DC 20210. 

Status: The meeting will be open to 
the public. 

Matters To Be Considered: The agenda 
will focus on proposed revised 
regulations for the section 401 program. 

Due to scheduling difficulties, we are 
unable to provide the full 15 days of 
advance notice of this meeting. 

Contact Person for More Information: 
Paul A. Mayrand, Director, Office of 
Special Targeted Programs. Employment 
and Training Administration, United 
States Department of Labor, room N- 
4641, 200 Constitution Avenue, NW., 
Washington, DC 20210. Telephone: 
202-219-5500 (this is not a toll-free 
number). 

Signed at Washington, DC this 23rd day of 
December, 1992. 

Roberts T. Jones, 

Assistant Secretary of Labor. 

IFR Doc. 92-31612 Filed 12-29-92; 8:45 am] 
BILUNG CODE 


(TA-W-27, 450A1 

Tektronic, Inc. Test & Measurement 
Group, Beaverton, OR; Dismissal of 
Application for Reconsideration 

Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
Tektronic. Incorporated, Test & 
Measurement Group, Beaverton, 
Oregon. The review indicated that the 
application contained no new 
substantial information which would 
bear importantly on the Department's 
determination. Therefore, dismissal of 
the application was issued. 

TA-W-27.450A; Tektronic. Inc., Test k 
Measurement Group Beaverton, Oregon 
(December 18,1992) 


Signed at Washington. DC, this 21st day of 
December. 1992. 

Merrln M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

IFR Doc. 92-31577 Filed 12-29-92; 8:45 ami 
BILUNQ COOC 46ie-90-M 


Mine Safety and Health Admlnietrctlon 

Petitions for Modification: Corrections 

agency: Mine Safety and Health 
Administration. Labor. 

ACTION: Correction. 


summary: This notice corrects 
summaries of petitions for modification 
of application of mandatory safety 
standards published in the Federal 
Register on Tuesday, December 15,1992 
(57 FR 59360 and 59361). In notice 
document 92-30393 beginning on page 
59360. make the following corrections. 

On page 59360 item number 2, docket 
number M-92-159-C and on page 
59361 item number 14, d ocke t number 
•M-92-171-C. change 30 CFR 75.313 to 
30 CFR 75.342 (methane monitors); on 
page 59360 item number 5, docket 
number M-92-I62-C and on page 
59361 item number 13, d ocke t number 
M-92-17(M:, change 30 CFR 75.305 to 
30 CFR 75.364 (weekly examination). 
These changes were effective on 
November 16,1992. 

Dated: December 21.1992. 

Patricia W. Silvey, 

Director, Office of Standards, Begulations and 
Variances. 

IFR Doc. 92-31575 Filed 12-29-92; 8:45 ami 
B4L1JNO CODE 4S10-43-M 


Petitions for Modification 

The following parties have filed 
petitions to modify the application of 
mandatory safety standards under 
section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

1. J & T Mining, Inc. 

IDocket No. M-92-172-C) 

J 8c T Mining. Inc., P.O. Box 938, 
Middlesboro, Kentucky 40965 has filed 
a petition to modify the application of 
30 CFR 75.342 (methane monitors) to its 
No. 2 Mine (LD. No. 15-17243) located 
in Bell (bounty, Kentucky. The 
petitioner proposes to use a hand-held, 
machine-mounted, continuous-duty 
methane and oxygen monitor on 
permissible thre^wheel tractors with 
drag bottom buckets. 


2. Southern Ohio Cosl Co. 

IDocket No. M-92-173-a 
Southern Ohio Coal Company, P.O. 
Box 490, Athens, Ohio 45701 has filed 
a petition to modify the application of 
30 CFR 75.1700 (oil and gas wells) to its 
Meigs No, 2 Mine O-D. No. 33-01173) 
located in Vinton County, Ohio; and its 
Meigs No. 31 Mine ff D. No. 33-01172) 
located In Meigs (bounty, Ohio. The 
petitioner proposes to plug and mine 
through oil and gas wells. The petitioner 
asserts that the proposed alternative 
method would provide at least the same 
measure of protection as would the 
mandatory standard. 

3. Peabody Coal Co. 

[Docket No. M-92-174-C) 

Peabody Coal Company, P.O. Box 
1990, Henderson, Kentu^y 42420 has 
filed a petition to modify the 
application of 30 CFR 75.360(b)(6) (pre- 
shift examinations) to its Baldwin Mine 
(I.D. No. 11-01008), and its Marissa 
Mine O D. No. 11-02440) both located 
in Randolph County, Illinois; its Eagle 
No. 2 Mine (I.D. No. 11-00598) located 
in Gallatin County, Illinois; and its Mine 
No. 10 (LD. No. 11-00585) located in 
Christian County, Illinois. The 
petitioner proposes to examine one 
entry of the intake air coiuse in its 
entirety at least once per day, and to 
take methane readings during the pre¬ 
shift examination at each main split of 
air into each working section and the 
last permanent stopping on the intake 
stopping line in each working section. 
The petitioner asserts that the proposed 
alternate method would provide at least 
the same measure of protection as 
would the mandatory standard. In 
addition, petitioner states that 
application of the existing standard 
would result in a diminution of safety 
to the miners. 

4. Peabody Coal Co. 

IDocket No. M-92-175-a 
Peabody Coal Company, P.O. Box 
1990, Henderson, Kentucky 42420 has 
filed a petition to modify the 
application of 30 CFR 75.360(b)(6) (pre- 
shift examinations) to its Camp No. 1 
Mine (LD. No. 15-02709) located In 
Union County, Kentucky; and its 
Martwick Mine (I.D. No. 15-14074) 
located in Muhlenberg County, 
Kentucky. The petitioner proposes to 
examine portions of the intake air 
courses cmily until traveled in its 
entirety once a week, and to take a 
methane test during the pre-shift 
examination at an evaluation point or 
points in the main split of air in by the 
point where the air has passed 
previously developed places. The 
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petitioner asserts that the proposed 
alternate method would provide at least 
the same measure of protection as 
would the mandatory standard. In 
addition, petitioner states that 
application of the existing standard 
would result in a diminution of safety 
to the miners. 

5. Mid-Continent Resources, Inc. 

[Docket No. M-92-176-CJ 

Mid-Continent Resources. Inc., P.O. 
Box 158, Corbondale, Colorado 81623 
has filed a petitio n to modi^ the 
application of 30 CFR 75.1711 (sealing 
of mines) to its Dutch Creek Mine (I.D. 
No. 05-00301), its L.S. Wood Mine (I.D. 
No. 05-00300), its Bear Creek Mine (I.D. 
No. 05-00351), and its Coal Basin Mine 
(I.D. No. 05-02342) all located in Pitkin 
County, Colorado. Due the elevation of 
several portals of the mine and the 
winter weather conditions, the 
petitioner requests that the time for 
sealing be extended to a date in the 
summer of 1993, 90 days after all portals 
and equipment are fully accessible by 
personnel The petitioner states that 
requiring personnel to work on sealing 
mine portals during winter months 
would result in dangerous travel 
conditions on icy and/or snowpacked 
roads. The petitioner asserts that the 
proposed alternate method would 
provide at least the same measure of 
protection as would the mandatory 
standard. 

6. Consolidation Coal Co. 

[Docket No. M-92-177-Cl 

Consolidation Coal Company. 1800 
Washington Road, Pittsburgh, 
Pennsylvania 15241 has filed a petition 
to modify the application of 30 CFR 
75.364 (weekly examination) to its 
Shoem^er Mine (I.D. No. 46-01436) 
located in Marshall (bounty. West 
Virginia. Due to deteriorating roof 
conditions, certain areas of the mine 
cannot be safely traveled. The petitioner 
proposes to establish check points to 
monitor the quantity and quality of air 
entering and leaving the affected area. 
The petitioner asserts that the proposed 
alternate method would proviae at least 
the same measure of protection as 
would the mandatory standard. 

7. Consolidation Coal Co. 

[Docket No. M-92-178-Cl 

Consolidation Coal Company, 1800 
Washington Road, Pittsburgh. 
Pennsylvania 15241 has filed a petiton 
to moify the application of 30 CFR 
75.1101-8 (water sprinkler system; 
arrangement of sprinklers) to its Jones 
Fork 13 F & G-H4 Mine (I.D. No. 15- 
17065), its Jones Fork 13 D & E-H4 Mine 


(I.D. No. 15-17098), and its Jones Fork 
E1-B5 Mine (I.D. No. 15-17213) all 
located in Knott County, Kentucky. The 
petitioner proposes to use a single 
overhead pipe system with ^/i-inch 
automatic sprinklers located on 10-foot 
centers to cover 50 feet of fire resistant 
belt or 150 feet of non-fire resistant belt. 
The petitioner asserts that the proposed 
alternate method would provide at least 
the same measure of protection as 
would the mandatory standard. 

8. Little Rock Coal Co. 

[Docket No. M-92-179-CI 

Little Rock Coal Company, RD #4, Box 
395, Pine Grove, Pennsylvania 17963 
has filed a petition to modify the 
application of 30 CFR 75.1400 (hoisting 
equipment; general) to its No. 2 Slope 
(I.D. No. 36-08299) located in 
Schuylkill, Pennsylvania. The petitioner 
proposes to use a slope conveyance 
(gunboat) without safety catches to 
transport persons. The petitioner asserts 
that the proposed alternate method 
would provide at least the same 
measure of protection as would the 
mandatory standard. 

9. J. & T Mining, Inc. 

[Docket No. M-92-180-Cl 

*J & T Mining, Inc., P.O. Box 938, 
Middlesboro, Kentucky 40965 has filed 
a petition to modify the application of 
30 CFR 75.342 (methane monitors) to its 
No, 1 Mine (I.D. No. 15-17244) located 
in Bell County, Kentucky. The 
petitioner proposes to use a hand-held, 
machine-mounted, continuous-duty 
methane and oxygen monitor on 
permissible three-wheel tractors with 
drage bottom buckets. The petitioner 
asserts that the proposed alternate 
method would provide at least the same 
measure of protection as would the 
mandatory standard. 

10. Westmoreland Coal (Zo. 

[Docket No. M-92-191-C) 

Westmoreland Coal Company, P.O. 
Box Drawer A & B, Big Stone Gap, 
Virginia 24219 has filed a petition to 
modify the application of 30 CFR 
75.501-2(a)(2) to its Wentz No. 1 Mine 
(I.D. No. 44-00302), its Bullitt Mine (I.D. 
No. 44-00304), its Pierrepont Mine (I.D. 
No. 44-06206), its Prescott No. 2, 
Beechwood Portal (I.D. No. 44-01689), 
its West Fork Mine, No. 2 Portal (I.D. 

No. 44-04148), and its Holton Low 
Splint (I.D. No. 44-04162) all located in 
Wise County, Virginia; and its Holton 
Mine (I.D. No. 44-04197) located in Lee 
County, Virginia. The petitioner 
proposes to use nonpermissible, battery- 
powered, hand-held electric drills in or 
inby the last open crosscut and in the 


return. The petitioner asserts that the 
proposed alternate method would 
provide at least the same measure of 
protection as would the mandatory 
standard. 

11. Gold Fields Operating Co. 

[Docket No. M-92-21-M1 

Gold Fields Operating Company, P.O. 
Box 69, Golconda, Nevada 89414 has 
filed a petition to modify the 
application of 30 CFR 56.6309 (fuel oil 
requirements for ANFO) to its Chimney 
Creek Mine (I.D. No. 26-01942) located 
in Humboldt County, Nevada. The 
petitioner proposes to use ''used oil” to 
prepare ammonium of fuel nitrate 
(ANFO). 

12. General Chemical Partners 
[Docket No. M-92-22-M1 

General Chemical Partners, P.O. Box 
551, Green River, Wyoming 82935 has 
filed a petition to modify the 
application of 30 CFR 57,14101 (brakes) 
to its General Chemical K^ne (I.D. No. 
48-00155) located in Sweetwater 
County, Wyoming. The petitioner 
proposes to use lock brakes in 
conjunction with chock blocks instead 
of parking brakes on parked mobile 
equipment. The petitioner asserts that 
the proposed alternate method would 
provide at least the same measure of 
protection as would the mandatory 
standard. 

Request for Comments 

Persons interested in these petitions 
may furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 

All comments must be postmarked or 
received in that office on or before 
January 29,1993. Copies of these 
petitions are available for inspection at 
that address. 

Dated: December 22,1992. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations and 
Variances. 

[FR Doc. 92-31578 Filed 12-29-92; 8:45 ami 
MLUflO COOC 46ia-30-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice (92-78)] 

NASA Advisory Council (NAC), Space 
Station Advisory Committee (SSAC); 
Meeting 

AGENCY: National Aeronautics and 
Space Administration. 
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ACTK>N: Notice of meeting. 

SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Space Station 
Advisory Committee. 

DATES: January 13.1993, 8:30 a.m. to 
5:30 p.m. and January 14,1993, 8:30 
a.m. to noon. 

ADDRESSES: Space Center Houston, 1601 
NASA Road # 1. Executive Office Suite. 
Houston, Texas 77258-0653. 

FOR FURTHER INFORMATION CONTACT: Dr. 
W.P. Raney, Code D. National 
Aeronautics and Space Administration. 
Washington. DC 20546. 202/453-4165. 
SUPPLEMENTARY INFORMATION: The 
meeting will be open to the public up 
to the seating capacity of the room. The 
agenda for the meeting is as follows: 

—Office of Space Systems Overview 
—Space Station Frrodom Program 
Update 

—Procurement 
—Operations Report 
—Space Station Advisory Committee 
Panel Reports 

It is imperative that the meeting be 
held on tnese dates to accommodate the 
scheduling priorities of the participants. 
Visitors will be requested to sign a 
visitor’s register. 

Dated: December 23.1992. 

John W. Gaff. 

Advisory Committee Management Officer, 

IFR Doc. 92-31613 Filed 12-29-92; 8:45 am) 
BIUJNQ CODE 7S1S-ei-M 


OFFICE OF NATIONAL DRUG 
CONTROL POUCY 

President’s Commission on Model 
State Drug Laws; Meeting 

AGENCY: President’s Commission on 
Model State Drug Laws; Office of 
National Drug Control Policy. 

ACTION: Notice of open meeting. 

summary: Notice is hereby given of a 
meeting of the President’s Commission 
on Model State Drug Laws. 

TIME AND DATE: January 6.1993, from 
8:30 a.m. to 5 p.m. 

PLACE: The meeting will be held in the 
Grace Court Room on the Campus of the 
University of San Diego. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Joan Balestrieri. Confidential Assistant, 
President’s Commission on Model State 
Drug Laws. Office of National Drug 
Control Policy, Executive Office of the 
President. Washington, DC 20500. (202) 
467-9640. 


SUPPLEMENTARY MFORMAT10N: The 
President’s Commission on Model State 
Drug Laws was established by the Anti- 
Drug Abuse Act of 1988, Public Law 
100-690, section 7604, with the purpose 
of preparing a proposed uniform code of 
State drug laws. 

At the session on January 6, the 
Commission will discuss economic 
remedies for drug offenses, including 
asset forfeiture and money laundering 
statutes. 

Less than 15 days notice of this public 
meeting is being given because of an 
administrative error regarding the date 
of the meeting. 

Terence J. Pell. 

Chief of Staff, Office of National Drug Control 
Policy. 

(FR Doc. 92-31657 Filed 12-29-92; 8:45 am) 
mUJNQ COOE 


NATIONAL SCIENCE FOUNDATION 

Permit Issued Under the Antarctic 
Conservation Act of 1978 

December 24.1992. 

AGENCY; National Science Foundation. 

ACTION: Notice of permit issued under 
the Antarctic Conservation Act of 1978, 
Public Law 95-541. 


SUMMARY: The National Science 
Foundation (NSF) is required to publish 
notice of permits issued under the 
Antarctic Conservation Act of 1978. 

This is the required notice. 

FOR FURTHER INFORMATION CONTACT: 
Thomas F. Forhan, Permit Office, 
Division of Polar Programs, National 
Science Foundation. Washington. DC. 
20550. 

SUPPLEMENTARY INFORMATION: On 
November 25,1992 the National Science 
Foundation published a notice in the 
Federal Register of permit applications 
received. Permits were issued to 
William R. Fraser on December 24. 

1992. 

Thomsf F. Forhan, 

Permit Office, Division of Polar Programs. 

(FR Doc. 92-31730 Filed 12-29-92; 8:45 am) 
BtLUNQ CODE 755S-01>4f 


NUCLEAR REGULATORY 
COMMISSION 

(Docket No. 70-06] 

Finding of No Significant Impact and 
Notica of Opportunity for a Hearing 
Amandmant of Special Nuclaar 
Material Ucanaa No. SNM-33, 
Combustion Enginaaring. Inc., 
Hamatita, MO 

The U.S. Nuclear Regulatory 
Commission is considering the 
amendment of Special Nuclear 
Materials License No. SNM-33 for the 
consolidation of all nuclear fuel 
manufacturing operations at the 
Hematite, Missouri facility. 

Summary of the Environmental 
Assessment 

Identification of the Proposed Action 

The proposed action is to consolidate 
all nuclear fuel manufacturing activities 
at the Hematite nuclear fuel 
manufacturing facility in Hematite, 
Missouri. This action will relocate all 
nuclear fuel rod and assembly loading 
activities currently being performed at 
CE’s Windsor. Counecticut, facility to 
Hematite. Modifications that will be 
made to the Hematite site as part of this 
promm include increasing the fenced 
work area by approximately 2 acres, 
constructing a new rod and bundle 
assembly manufacturins building, 
modifying a portion of tne existing 
warehouse area to include new pellet 
drying facilities, and expanding the 
automobile parldng area. Additional 
changes to be made to the site are 
relocating and replacing the main storm 
drain lines, relocating the outfall at the 
site pond, and adding ground surface 
drains. 

The licensee is authorized to receive, 
use, possess, store, and transfer up to 
8,000 kilograms of uranium enriched to 
a maximum of 5.0 weight percent in the 
U-235 isotope in accoi^ance with 10 
CFR part 70 and up to 50,000 kilograms 
of source material in accordance \^th 10 
CFR part 40. The possession limits for 
low-enriched uranium and source 
materials will not change with 
consolidation. 

The Need for the Proposed Action 

The proposed action is based on CE's 
expressed need to improve commercial 
competitiveness in the marketplace. 
Consolidation of the fuel fabrication 
activities at the Hematite facility will 
eliminate the need to transport 
radioactive materials between 
Connecticut and Missouri. 

Consolidating activities at Hematite will 
eliminate the need for the Windsor 












62J93 


Federal Register / Vol. 57, No. 251 / Wednesday, December 30, 1992 / Notices 


license. The licensee will, therefore, no 
longer be required to pay the annual 
fees and associated costs for two special 
nuclear material licenses. 

Environmental Impacts of the Proposed 
Action 

Prelimina^ construction associated 
with consolidation consisted of 
replacing the existing main storm drain 
with a lai^er main, relocating the main 
approximately 20 feet north of the 
existing line, and increasing the size of 
the parking area. The storm drain outfall 
into the site pond was also relocated 
during preliminary construction. The 
larger replacement main will 
accommodate the increased runoff from 
the roof of the new rod and assembly 
building and the paiidng area. 

The new rod and assembly building 
(Building 230) was constructed on a 
grassy area immediately west of the 
fenced manufacturing area. Building 
230 is 190 feet (58 meters) by 200 feet 
(61 meters) and contains approximately 
38,000 feet * (3.530 meters *) of new 
manufacturing space. The building is 
constructed of a free-standing steel 
frame with poured shallow concrete 
spread footings. The concrete-slab floor 
is poured on grade. The building was 
desired to meet the 1990 Building 
Officials and Code Administrators code 
and should withstand a seismic 2 :one 2 
earthquake, a wind loading of 100 miles 
per hour (161 kilometers per hour), and 
a snow loading of 50 poimdsper foot ^ 
(244 kilograms per meter *). Tne fence 
surrounding the manufacturing eirea will 
be enlarged by an additional 2.4 acres 
(9,712 meters ^) to include Building 230. 

The new rod and assembly building 
was built on grade so only a minimal 
amount of excavation was reouired for 
construction. There were no forested or 
wetland areas impacted because of the 
constructi<HL The impact to the area due 
to the site modifications has not been 
significant. 

There are no plaimed releases of 
radioactive liquid wastes from routine 
production processes. Uranium 
contained in the radioactive liquid 
wastes from mop and cleanup water, the 
wet recovery process, grinder coolants, 
and scrubber solution is processed to 
recover the uranium. The amount of 
radioactive liquid waste to be processed 
for uranium recovery will increase as a 
result of consolidation. It is estimated 
that approximately 250 gallons of waste 
water will be generated per day in 
Building 230. Waste water potentially 
contaminated with uranium will be 
transferred to the pellet production 
building where it will be processed 
along with the other radioactive liquid 


wastes generated from production 
processes. 

The volume of laundry waste water 
will slightly increase as a result of the 
increase in the number of personnel 
who will be wearing protective clothing 
and working in the controlled area. The 
site laundry discharges to the sanitary 
waste water system which discharges to 
the site creek. Prior to discharge, the 
liquid wastes will be sampled and 
analyzed for gross alpha and beta 
activities. The control limits currently 
in place for the discharge of liquid 
effluents to the site creek will not be 
changed. There will be on significant 
impact to the environment due to liquid 
discharges. 

Contaminated solid waste generated 
at the site is expected to increase 
because of consolidation. Part of the 
increase in solid waste will be due to 
the additional liquid effluents. 
Solidification of the liquid waste is a 
major source of contaminated solid 
waste. The liquid waste is heated and 
concentrated, and the resulting 
concentrate is solidified, put into 
drums, and shipped to a commercial 
licensed disposal facility. 

An additional amount of solid waste 
will be created from fuel rod and 
assembly production activities in 
Building 230. The types of 
contaminated solids that may be 
generated are combustible materials 
used for cleaning, protective clothing, 
shoes, gloves, contaminated tools, 
equipment, fixtures, contaminated 
Zircaloy tubing, end caps, springs, and 
other scrap production parts. After the 
potentially contaminate waste is 
analyzed to determine the U-235 
content, the combustible wastes are 
incinerated onsite. Non-combustible 
wastes are packaged in 55-gallon drums 
or metal boxes for shipment to a 
licensed low-level burial site. 

While there will be an increase in the 
amount of solid waste generated, the 
amount is expected to be low. To reduce 
the amount of waste produced, strict 
control will be maintained on material 
brought into the controlled area. 
Ck)mbu8tible wastes will be incinerated 
to reduce the amount of solid waste to 
be shipped to a licensed burial site. The 
increase in the solid waste produced by 
consolidation will not have a significant 
impact on the area. 

Prior to release to the environment, 
airborne effluents from process areas 
and process equipment are air filtered. 
While the processes are in operation, 
particulate filters continuously collect 
stack samples. The filters are changed 
weekly and are analyzed for gross alpha 
levels after suitable delay for the decay 
of the naturally occurring radon 


daughter products. The licensee's 
existing control limits will not change 
for gross alpha activity in the exhaust 
air effluents of 4x12”'* pCi/cc, when 
averaged over a 2-week period, and 150 
pQ per calendar quarter. 

Prior to consoli^tion there were 17 
exhaust stacks, and after consolidation, 
there will be 16 stacks. Six of the 
existing stacks will be eliminated and 
replaced with three new stacks. New 
stacks will be added in the new pellet 
drying area and in Building 230. All 
new stacks will be HEPA-filtered to 
remove the particulate material in the 
air stream prior to discharge to the 
atmosphere. 

The ventilation system for the fuel 
process areas in Building 230 is 
designed to move air from 
uncontaminated to contaminated areas. 
The specific operations in Building 230 
that will be ventilated using a 
centralized HEPA-filtered ventilation 
system are the pellet alignment tables, 
the pellet/tube loading blocks, the short 
stack hood, and the scrap packaging 
hood. Other operations in the builcfing 
may also be ventilated through HEPA 
filters. The air passing through this 
system will move through two tandem 
banks of absolute HEPA filters, which 
should remove essentially all of the 
particulate matter. The exhaust air will 
be continuously sampled and analyzed 
for uranium content The air exiting the 
filter banks can either be recycled ^ck 
into the workplace or exhausted to the 
outside atmosphere. 

A dose assessment was performed to 
evaluate if the proposed action would 
significantly increase the dose to the 
nearest residence from activities 
conducted at the site. The nearest 
private residence is located 290 meters 
east-southeast of the plant site. The 
calculated effective dose equivalent to 
the nearest adult resident is 0.024 
mrem. For uranium exposure, the 
critical organ is the bone surface. The 
calculated dose to the bone surface is 
0.36 mrem. 

The calculated doses are well below 
the a nnua l whole body dose limits set 
in40 CFR 190.10 of 25 mrem and 10 
CFR 20.105 of 500 mrem. The addition 
of the fuel rod and assembly work to the 
current fuel manufacturing operations 
will not significantly increase the doses 
to the nearest resident. 

Conclusion 

The staff concludes that consolidating 
all nuclear fuel manufacturing activities 
at the Hematite facility will not 
significantly impact the environment 
surrounding the site. The impact to the 
area from site modifications has not 
been significant. While the amount of 
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liquid eflluents generated will increase, 
the existing control limits in place for 
liquid discharges will not change, and 
the impact to the environment due to 
liquid discharges will not be significant. 
The actual volume of uranium in the air 
effluents discharged to the atmosphere 
may decrease bemuse of the additional 
filters placed on the new stacks. The 
calculated dose to the nearest resident is 
well below established federal 
regulations. If the proposed action is 
approved, the licensee will be able to 
terminate the Windsor special nuclear 
material license and decommission 
those buildings that had been used for 
fuel fabrication, resulting in a net 
positive impact to the environment. 

Alternatives to the Proposed Action 

The alternative to the proposed action 
is to deny the license amendment. 

Denial of the proposed action would 
mean the licensee would have to 
continue manufacturing the nuclear fuel 
rods and assemblies at the Windsor 
facility, if they were to remain in 
business. This alternative would only be 
considered if there were public health 
and safety issues that could not be 
resolved to the satisfaction of the NRC. 

Agencies and Persons Consulted 

In completing this assessment, the 
stai^ utilized the application dated 
August 5,1992, and supplemental 
environmental information dated June 
19,1992, and November 12,1992. Also, 
on September 3,1992, the staff visited 
the site and discussed the amendment 
application with CE personnel. 

Finding of No Significant Impact 

The Commission has prepared an 
Environmental Assessment related to 
the amendment of Special Nuclear 
Material License No. SNM-33. On the 
basis of the assessment, the Commission 
has concluded that environmental 
impacts that would be created by the 
proposed licensing action would not be 
signihcant and do not warrant the 
preparation of an Environmental Impact 
Statement. Accordingly, it has been 
determined that a Finding of No 
SigiiHcant Impact is appropriate. 

The Environmental Assessment and 
the above documents related to this 
proposed action are available for public 
inspection and copying at the 
Commission’s Public Document Room 
at the Gelman Building, 2120 L Street 
NW., Washington, DC. 

Opportunity for a Hearing 

Any person whose interest may be 
affected by the issuance of this renewal 
may file a request for a hearing. Any 
request for hearing must be filed with 


the Office of the Secretary, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, within 30 days of the 
publication of this notice in the Federal 
Register; be served on the NRC staff 
(Executive Director for Operations, One 
White Flint North, 11555 Rockville 
Pike. Rockville, 20852); on the 
licensee (Combustion Engineering, Inc., 
P.O. Box 107, Hematite, Missouri 
63047), and must comply with the 
requirements for requesting a hearing 
set forth in the Commission’s regulation, 
10 CFR part 2, subpart L, ’’Informal 
Hearing Procedures for Adjudications in 
Materids Licensing Proceedings.” 

These requirements, which the 
requestor must address in detail, are: 

1. The interest of the requester in the 
proceeding; 

2. How that interest may be affected 
by the results of the proceeding, 
including the reasons why the requestor 
should be permitted a hearing; 

3. The requestor’s areas of concern 
about the licensing activity that is the 
subject matter of the proceeding; and 

4. The circumstances establishing that 
the request for hearing is timely, that is, 
filed within 30 days of the date of this 
notice. 

In addressing how the requestor’s 
interest may be affected by the 
proceeding, the request should describe 
the nature of the requestor’s right under 
the Atomic Energy Act of 1954, as 
amended, to be made a party to the 
proceeding; the nature and extent of the 
requestor’s property, financial, or other 
(i.e., health, safety) interest in the 
proceeding; and ffie possible effect of 
any order may be entered in the 
proceeding upon the requestor’s 
interest. 

Dated at Rockville, Maryland, this 21st day 
of December 1992. 

For the Nuclear Regulatory Commission. 
John Hickey, 

Chief, Fuel Cycle Safety Branch, Division of 
Industrial and Medical Nuclear Safety, 

NMSS. 

IFR Doc. 92-31706 Filed 12-29-92; 8:45 ami 
BILUNO cooe 7S90-01-M 


Advisory Committee on Reactor 
Safeguards; Meeting 

In accordance with the purposes of 
sections 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 2039, 2232b). the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on 
January 7-9,1993, in room P-110, 7920 
Norfolk Avenue, Bethesda, Maryland. 
Notice of this meeting was published in 
the Federal Register on November 25, 
1992. 


Meeting Agenda 
Thursday, January 7,1993 

8:30 a.m.-8:45 a.m.: Opening 
Remarks by ACES Chairman (Open)— 
The ACRS Chairman will make opening 
remarks regarding conduct of the 
meeting and comment briefly regarding 
items of current interest. The Committee 
will discriss priorities for preparation of 
reports during this session. 

8:45 a.m.-10:15 a.m.: Replacement of 
Analog Instrumentation With Digital 
Instrumentation (Open)—The 
Committee will hear a briefing and hold 
discussions with representatives of the 
NRC staff regarding the status of the 
staffs work on the replacement of 
analog instrumentation with digital 
instrumentation in operating plants. 
Representatives of the nuclear industry 
will participate, as appropriate. 

10:30 a.m.-ll:30 a.m.: Key Policy 
Issues for Advanced Reactor Designs 
(Open)—The Committee will discuss 
advanced reactor key policy issues 
raised by the NRC staff applicable to the 
MHTGR. PIUS. PRISM, and CANDU 3 
reactor designs. Representatives of the 
NRC staff and of the nuclear industry 
will participate, as appropriate. 

11:30 a.m.-12 noon: Annual Report to 
the U.S. Congress on the NRC Safety 
Research Program and Budget (Open/ 
Closed)—The Committee will discuss its 
annual report to Congress on the NRC 
safety research program. The impact of 
budget on continuing and proposed 
research contracts will be discussed as 
required. Representatives of the NRC 
staff will participate, as appropriate. 

Portions of this session will oe closed 
as necessary to discuss information the 
premature disclosure of which would be 
likely to significantly frustrate proposed 
agency action. 

1 p.m.-2 p.m.: Reactor Operating 
Experience (Open)—^The Committee 
will hear a briefing by and hold 
discussions with representatives of the 
NRC staff regarding an incident at the 
Barseback Nuclear Plant in Sweden 
which involved the dislodging of 
thermal insulation inside containment 
and resulted in partial clogging of two 
of five ECCS strainers. Representatives 
of the nuclear industry will participate, 
as appropriate. 

2 p.m.-4 p.m.: Generic Issue 120, 
Online Testability of Protection Systems 
(Open)—The Committee will complete 
its review and comment on the NRC 
staffs proposed resolution of this 
generic issue. Representatives of the 
nuclear industry will participate, as 
appropriate. 

4-4:45 p.m.: NRC Procedures for 
Incident Investigation (Open)—^The 
Committee will discuss an NRC staff 
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proposal for changing the existing 
procedures for the NRC investigation of 
incidents at licensed facilities. 
Representatives of the NRC staff will 
participate as appropriate. 

4:45 p.m.S p.m.: Preparation of 
ACRS Reports (Open)—The Committee 
will discuss proposed reports regarding 
items considered during this meeting. 

Friday, January 8, 1993. 

6:30 0.171.-9:30 ajn.: Performance 
Indicator Report (Open)—The 
Committee will hear a Mefing and hold 
discussions with representatives of the 
NRC staff regarding proposed revisions 
to the NRC performance indicator 
report. Representatives of the nuclear 
industry will participate, as appropriate. 

9:30 Qjn.-lO a.m.: Activities of ACRS 
Subcommittees and Members (Open)— 
The Committee will hear reports and 
hold discussions of ACRS subcommittee 
activity on assigned topics, including 
the conduct of Committee activities by 
the Planning and Procedures 
Subcommittee and the NRC Senior 
Management Meeting on the 
Organizational Factors Research 
Program. 

10:15 a.m.-11:45 a.m.: Atomic Safety 
and Licensing Board Panel Activities 
(Open)—^The Committee and 
representatives of the Atomic Safety and 
Licensing Board Panel (ASLBP) will 
discuss matters of mutual interest 
including the current and anticipated 
activities of the ASLBP. 

12:45 p.m.-l:45 p.m.: Activities of 
ACRS Working Groups (Open)—The 
Committee will discuss the activities of 
the ACE^ member/staff working group 
on the planning for the ACRS 
conference rooms in the White Flint 2 
facility. 

1:45 a.m.-3 p.m.: Preparation of ACRS 
Reports (Open)—^The Committee will 
discuss proposed reports regarding 
items considered during this meeting. 

3:15 p.m.-4 p.m.: Recorwiliation of 
ACRS Comments and 
Recommendations (Open)—^The 
Committee will discuss responses 
received from the NRC on 
recommendations made in ACnHS 
reports. Representatives of the NRC staff 
will participate, as appropriate. 

4 p.m.-4:45 p.m.: Future ACRS 
Activities (Open)—The Committee will 
discuss the report of the Planning and 
Procedures Subcommittee regarding 
items proposed for consideration by the 
full Committee. 

Saturday, January 9, 1993 

8:30 a.m.-l:30 p.m.: Preparation of 
ACRS Reports (Open)—The Committee 
will discuss proposed Committee 


reports regarding items considered 
during this meeting. 

1:30 p.m.-2:30 p.m.: Miscellaneous 
(Open)—The Committee will discuss 
matters considered but not completed at 
previous meetings as time and 
availability of information permit. 

Procedures for the conduct of and 
participation in AC]RS meetings were 
published in the Federal Register on 
October 16,1992 (57 FR 47494). In 
accordance with these procedures, oral 
or written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
open portions of the meeting when a 
transcript is being kept, and questions 
may be asked only by members of the 
Committee, its consultants, and staff. 
Persons desiring to make oral statements 
should notify the ACRS Executive 
Director, Mr. Raymond F. Fraley, as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. Use of still, 
motion picture, and television cameras 
during this meeting may be limited to 
selected portions of the meeting as 
determined by the Chairman. 
Information regarding the time to be set 
aside for this purpose may be obtained 
by a prepaid telephone call to the ACRS 
Executive Director prior to the meeting. 
In view of the possibility that the 
schedule for ACRS meetings may be 
adjusted by the Chairman as necessary 
to facilitate the conduct of the meeting, 
persons planning to attend should check 
with the ACTtS Executive Director if 
such rescheduling would result in major 
inconvenience. 

1 have determined in accordance with 
subsection 10(d) Public Law 92-463 that 
it is necessary to close portions of this 
meeting noted above to discuss 
information the premature disclosure of 
which would be likely to significantly 
frustrate proposed agency action per 5 
U.S.C. 552b(c)(9)(B). 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted can be obtained by 
a prepaid telephone call to the ACRS 
Executive Director, Mr. Raymond F. 
Fraley (telephone 301-492-8049), 
between 8 a.m. and 4:30 p.m. e.s.t. 

Dated: December 23.1992. 

John C. Hoyle, 

Advisory Committee Management Officer. 

|FR Doc. 92-31707 Filed 12-29-92; 8:45 am) 
BILLINO COOC 


NofthMSi Nuclear Energy Co.; 
laauanca of Amendment to Facility 
Operating Licenae 

[Docket No. 50-423] 

The U.S. Nuclear Regulatory 
Commission (Commission) has issued 
Amendment No. 74 to Facility 
Operating License No. NPF-49 issued to 
Northeast Nuclear Energy Company, 
which revised the Technical 
Specifications for operation of the 
Millstone Nuclear Power Station, Unit 
No. 3, located in New London County, 
Connecticut. The amendment is 
elective as of the date of issuance. 

The amendment revises the Technical 
Specifications to increase the 
surveillance test interval for the 4 kV 
bus undervoltage scheme so that 
associated logic and alarm relays are 
actuated once per 18 months rather than 
monthly. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. 

The Commission has made appropriate 
findings as required by the Act and the 
Co mmi ssion's rules and regulations in 
10 CFR chapter I, which are set forth in 
the license amendment. 

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register 
on November 9,1992 (57 FR 53360). No 
request for a hearing or petition for 
leave to intervene was filed following 
this notice. 

The Commission has prepared an 
Environmental Assessment related to 
the action and has determined not to 
prepare an environmental impact 
statement. Based upon the 
environmental assessment, the 
Commission has concluded that the 
issuance of this amendment will not 
have a significant effect on the quality 
of the human environment (57 FR 
61103). 

For further details with respect to the 
action see: (1) The application for 
amendment date October 30,1992, (2)'’ 
Amendment No. 74 to License No. NPF- 
49, (3) the Commission’s related Safety 
Evaluation, and (4) the Commission's 
Environmental Assessment. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, the Gelman Building, 2120 L 
Street NW., Washington, DC 20555, and 
at the local public document room 
located at the Learning Resources 
Center, Thames Valley Technical 
College, 574 New London Turnpike, 
Norwich, Connecticut 06360. A copy of 
items (2). (3) and (4) may be obtained 
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upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington. DC 20555, Attention: 
Document Control Desk. 

Dated at Rockville. Maryland this 23rd day 
of December 1992. 

For the Nuclear Regulatory Commission. 
David H. Joffe, 

Acting Senior Project Manager»Project 
Directorate 1-4, Division of Reactor Projects — 
l/n, Office of Nuclear Reactor Regulation. 

[FR Doc. 92-31708 Filed 12-29-92; 8:45 ami 
BttUNO cooe 7500-01-41 


Northeast Nuclear Energy Co.; 

Issuance of Amendment to Facility 
Operating License 

[Docket No. 50-423] 

The U.S. Nuclear Regulatory 
Commission (Commission) has issued 
Amendment No. 73 to Facility 
Operating License No. NPF-49 issued to 
Northeast Nuclear Energy Company (the 
licensee), which revised the Technical 
Specihcations for operation of the 
Millstone Nuclear Power Station, Unit 
No. 3 located in New London County, 
Connecticut. 

The amendment revises the Technical 
Specihcations to extend, on a one-time 
basis, the latest date for required 
surveillance testing of emergency diesel 
generators for December 25,1992, to the 
1993 refueling outage, but no later than 
September 30,1993. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. 

The Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 
10 CFR chapter I, which are set forth to 
the license amendment. 

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register 
on November 9,1992 (57 FR 53361). No 
request for a hearing or petition for 
leave to intervene was filed following 
this notice. 

The Commission has prepared an 
Environmental Assessment related to 
the action and has determined not to 
prepare an environmental impact 
statement. Based upon the 
environmental assessment, the 
Commission has concluded that the 
issuance of this amendment will not 
have a significant effect on the quality 
of the human environment (57 ra 
61100). 

For further details with respect to the 
action see: (1) The application for 


amendment dated October 22,1992, (2) 
Amendment No. 73 to License No. NPF- 
49, (3) the Commission's related Safety 
Evaluation, and (4) the Commission's 
Environmental Assessment. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, the Gelman Building, 2120 L 
Street NW., Washington, DC 20555, and 
at the local public document room 
located at the Learning Resources 
Center, Thames Valley State Technical 
College, 574 New London Turnpike, 
Norwich, Connecticut 06360. A copy of 
items (2), (3) and (4) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Document Control Desk. 

Dated at Rockville. Maryland this 23rd day 
of December 1992. 

For the Nuclear Regulatory Commission 
David H. Joffe, 

Acting Sr. Project Manager, Project 
Directorate 1-4, Division of Reactor Projects — 
I/U, Office of Nuclear Reactor Regulation. 

(FR Doc, 92-31709 Filed 12-29-92; 8:45 ami 
BttUNO COO€ 7500-01-41 


[Docket No. 50-336] 

Northeast Nuclear Energy Co.; 

Issuance of Amendment to Facility 
Operating License 

The U.S. Nuclear Regulatory 
(Commission (Commission) has issued 
Amendment No. 168 to Facility 
Operating License No. DPR-65 issued to 
Northeast Nuclear Enerey Company (the 
licensee), which revisea the Technical 
Specifications for operation of the 
Millstone Nuclear Power Station, Unit 
No. 2 located in New London County, 
Connecticut. The amendment is 
effective as of the date of issuance. 

The amendment incorporates into the 
Technical Specifications changes in the 
area of Table 3.3-3, Engineered Safety 
Feature Actuation System 
Instrumentation (Page 3/4 3-13), the 
Table Notation, page 3/4 3-16, and the 
Action Statements, Action 4. page 3/4 
3-17. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. 

The Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 
10 CFR chapter I, which are set forth in 
the license amendment. 

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register 


on November 12,1992 (57 FR 53795). 

No request for a hearing or petition for 
leave to intervene was filed following 
this notice. 

The Commission has prepared an 
Environmental Assessment related to 
the action and has determined not to 
prepare an environmental impact 
statement. Based upon the 
environmental assessment, the 
Commission has concluded that the 
issuance of this amendment will not 
have a significant effect on the quality 
of the human environment (57 TO 
61102). 

For further details with respect to the 
action see: (1) The application for 
amendment dated (October 28,1992, as 
supplemented November 25.1992 and 
December 8,1992, (2) Amendment No. 
168 to License No. DPR-65. (3) the 
Commission's related Safety Evaluation, 
and (4) the Commission's 
Environmental Assessment. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, the COlman Building, 2120 L 
Street NW., Washington, DC 20555, and 
at the local public document room 
located at the Learning Resources 
COnter, Thames Valley State Technical 
college, 574 New London Turnpike. 
Norwich. Connecticut 06360. A copy of 
items (2), (3) and (4) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission. 
Washington, DC 20555, Attention: 
Document (Ontrol Desk. 

Dated at Rockville, Maryland this 23rd day 
of December 1992. 

For the Nuclear Regulatory Commission. 
David H. Ioffe, 

Acting Senior Project Manager, Project 
Directorate 1-4, Division of Reactor Projects— 
1/11, Office of Nuclear Reactor Regulation. 

(FR Doc. 92-31710 Filed 12-29-92; 8:45 am) 
BaUNO COOC 7fB0-01-M 


[Docket No. 50-336] 

Northeast Nuclear Energy Co.; 
Issuance of Amendment to Facility 
Operating License 

The U.S. Nuclear Regulatory 
(Commission (Clommission) has issued 
Amendment No. 167 to Facility 
Curating License No. DPR-65 issued to 
Northeast Nuclear Energy (Company (the 
licensee), which revised the Technical 
Specifications for operation of the 
Millstone Nuclear Power Station, Unit 
No. 2 located in New London CDounty, 
CDonnecticut. The amendment is 
effective as of the date of issuance. 

The amendment incorporates into the 
Technical specifications changes in the 
area of Tables 3.3-3, 3.3-4, 3.3-5 and 
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4.3-2, of Section 4.8.1.1.2 and of the 
Bases Section 3/4.3. to add the high 
containment pressure signal as an input 
to main steam isolation (MSI) and to 
reduce the feed isolation portion of MSI 
from 60 seconds to 14 seconds. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. 

The Commission has made appropriate 
findings as required by the Act and the 
Co mmi ssion's rules and regulations in 
10 CFR chapter I, which are set forth in 
the license amendment. 

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register 
on November 10,1992 (57 FR 53518). 

No request for a hearing or petition for 
leave to intervene was hied following 
this notice. 

The Commission has prepared an 
Environmental Assessment related to 
the action and has determined not to 
prepare an environmental impact 
statement. Based upon the 
environmental assessment, the 
Commission has concluded that the 
issuance of this amendment will not 
have a signihcant effect on the quality 
of the human environment (57 FR 
61101). 

For further details with respect to the 
action see: (1) The application for 
amendment dated October 28.1992. as 
supplemented November 20.1992 and 
Dumber 4,1992, (2) Amendment No. 
167 to License No. DPR-65, (3) the 
Commission's related Safety Evaluation, 
and (4) the Commission's 
Environmental Assessment. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, the Gelman Building, 2120 L 
Street NW., Washington, DC 20555 and 
at the local public dociunent room 
located at the Learning Resoinrces 
Center, Thames Valley State Technical 
College, 574 New London Turnpike, 
Norwich, Connecticut 06360. A copy of 
items (2), (3) and (4) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Document Control Desk. 

Dated at Rockville. Maryland this 23rd day 
of December 1992. 

For the Nuclear Regulatory Commission 
David HL |a£foe. 

Acting Senior Project Manager, Project 
Directorate Division of Reactor Projects — 

Un, Office of Nuclear Reactor Regulation. 

IFR Doc. 92-31711 Filed 12-29-92; 8:45 am] 
BtUJNO cooc 7ste-oi^ 


PENSION BENERT GUARANTY 
CORPORATION 

Request for Exteneion of Approval 
Under the Paperwork Reduction Act; 
Collection of Information Under 29 
CFR Part 2646, Reduction or Waiver of 
Partial Withdrawal Uablllty 

AGENCY: Pension Benefit Guaranty 
Corporation. 

ACTION: Notice of request for extension 
of OMB approval. 

SUMMARY: This notice advises the public 
that the Pension Benefit Guaranty 
Corporation has requested extension of 
approval by the Office of Management 
and Budget for a currently approved 
collection of information (1212-0039) 
contained in its regulation on Reduction 
or Waiver of Partial Withdrawal 
Liability (29 CFR part 2646). Current 
approval of the collection of information 
expires on February 28.1993. 
ADDRESSES: All written comments 
should be addressed to: Office of 
Management and Budget, Paperwork 
Reduction Project (1212-0039), 
Washington. DC 20503. The request for 
extension will be available for public 
inspection at the PBGC 
Communications and Public Affairs 
Department, siiite 7100, 2020 K Street, 
NW., Washington, EX] 20006, between 
the hours of 9 a.m. and 4 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Eleborah C. Murphy, Attorney, Office of 
the General Counsel (22500), Pension 
Benefit Guaranty Corporation, 2020 K 
Street, NW.. Washington, DC 20006. 
202-778-8850 (202-778-1958 for TTY 
and TDD). 

SUPPLEMENTARY INFORMATION: This 
collection of information is contained in 
the Pension Benefit Guaranty 
Clorporation's ("PBGC's") regulation on 
Reduction or Waiver of Partial 
Withdrawal Liability (29 CFR part 
2646). 

Section 4208(6)0) of the Employee 
Retirement Income Security Act of 1974 
("ERISA") requires the PBGC to 
prescribe by regulation a procedure 
whereby multiemployer pension plans 
can adopt rules for the al^tement of 
partial withdrawal liability, subject to 
PBGC approval. Approval of such rules 
is to be based on a determination that 
the adoption of such rules is consistent 
with the purposes of ERISA. The 
regulation on Reduction or Waiver of 
P^tial Withdrawal Liability is issued 
pursuant to this statutory reauurement. 

Section 2646.8 of the regulation 
prescribes the information that must be 
submitted to the PBGC under the 
regulation by a plan seeking PBGC 
approval of plan abatement rules. This 


information is used by the PBGC to 
determine whether the rules satisfy the 
statutory standard. 

The PBGC estimates that ten 
multiemployer plans per year will 
submit information under the regulation 
and that it will take one-half hour to 
repare a submission, for a total annual 
urden of five hours. 

Issued at Washington. DC. this 22nd day of 
December. 1992. 

James B. Lockhart m. 

Executive Director, Pension Benefit Guaranty 
Corporation. 

(FR Doc, 92-31596 Filed 12-29-92; 8:45 am) 
MUJNQ cooe TTOa-OI-M 


PHYSICIAN PAYMENT REVIEW 
COMMISSION 

CommlMlon Meeting 

AGENCY: Physician Payment Review 
Commission. 

ACTION: Notice of public hearing and 
meeting. 

SUMMARY: The Commission will hold its 
next public meeting on January 14-15, 
1993 at the Embassy Suites Hotel, 1250 
22nd Street NW., Washington, DC, 202- 
857-3388. in the Consulate Meeting 
Room (lobby level). The meetings are 
tentatively scheduled to begin at 9 a.m. 
each day. Issues to be discussed 
include, but are not limited to, an 
analysis of experience under the 
Medicare Fee Schedule, the impact of 
the fee schedule on private payers, 
physician supply and graduate medical 
education, data systems under health 
care reform, payment for anesthesia 
services, resource-based practice 
expenses, risk-of-service oasis for 
malpractice expense. Medicare volume 
performance standards, and an analysis 
of the Commission's survey of 
physicians. 

ADDRESSES: The Ckimmission is located 
at 2120 L Street, NW.. in suite 510, 
Washington, DC The telephone number 
is 202/653-7220. 

FOR FURTHER INFORMATION CONTACT: 
Annette Hennessey, Executive 
Assistant, or Laurent LeRoy, Deputy 
Director, at 202/653-7220. 
SUPPLEMENTARY INFORMATION: 
Information on the exact agenda for the 
public meetings can be obtained on 
Friday, January 8.1993. Copies of the 
agenda will be mailed at that time. 
Please direct all requests for the agenda 
to the Commission's receptionist. 

Paul B. Ginsbuig, 

Executive Director, 

(FR Doc. 92-31595 Filed 12-29-92; 8:45 am] 

MUJHQ CODE atto^ac-ai 
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SECURITIES AND EXCHANGE 
COMMISSION 

[BaiMM Na 34-31628; FUa No. SA-Amax- 
92-42] 

Salf-Ragulatory Organtzatlona; Notice 
of RIfng of Propoaad Rula Ctumga by 
the American Stock Exchange, Inc. 
Relating to the Listing and Trading of 
Equity Linked Notes 

December 21,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(**Act**), 15 U.S.C 788(b)(1), notice is 
hereby given that on November 25, 

1992, the American Stock Exchange, 

Inc. (**Amex" or ‘‘Exchange'* *] filed with 
the Securities and Exchange 
Commission (“SEC" or ‘'Commission") 
the proposed rule change as described 
in Items I, n and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Saif-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Amex, pursuant to Rule 19b-4 
under the Act. proposes to amend 
section 107 of the Amex Company 
Guide ("Section 107") to provide 
additional criteria for the listing of 
Equity Linked Notes ("ELNs"), debt 
instruments whose value will be linked 
to the performance of a highly 
capitahzed, actively traded common 
sti^. 

The text of the proposed rule change 
is available at the Office of the 
Secretary, Amex and at the 
Commission.* 

n. Self-Regulatory Organization's 
Statement of the Purpooe oC and 
Statutory Basis for. the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and statutory basis for, the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places spedfiad 
in Item IV below. The self-regulatory 
organization has prepared summaries, 
set forth in sections (A). (B), and (C) 


* The pcopoeal wae ameoded on Decvnber 18^ 
1992, to clakl^r that each separate Issuance of ELNa 
may only be linked to one underlying common 
sto^ Sm Letter from Benfamin Knrose. Senior Vice 
President. Capital Markets Groups Aaee. to 
Stephen M. Youhn. Staff Attorney. Options 
Reflation, Division of Market Regulatfcm, SEC. 
dated December IS, 1992. 


below, of the most significant aspects of 
such statements, 

A. Self-Regulatory Organization's 
StatemeM of the Purpose o/* and 
Statutory Basis for, the Proposed Rule 
Change 

(1) Purpose 

Under Section 107 (CXher Securities), 
the Exchange may approve for listing 
securities which have features common 
to debt, equity and derivative 
instruments c^ke.^ The Amex is now 
proposing to amend Section 107 to 
provide added criteria governing the 
listing of ELNs, intenn^iate-tenn (i.e., 
2-7 years) debt instruments whose 
value will be finked to the performance 
of a highly-capitalized, actively traded 
common stock ("Equity Link"). 

ELNs may, or may not, provide for 
periodic interest payments (based on a 
fixed or floating rate), may, or may not, 
feature a "cap" on the maximum 
amount to be repaid upon maturity of 
the ELN, and roay» or may not, feature 
a "floor" on the minimum amount to be 
repaid upon maturity of the ELN. The 
Exchange believes that the added listing 
flexibility will permit the creation of 
securities which will offer investors the 
opportimity to more precisely focus on 
a specific investment strate^. 

ELNs will conform to the listing 
guidelines under section 107, which 
provide that (1) issues must have a 
minimum public distribution of one 
million trading units with a minimum 
of 400 holders, an aggregate market 
value of $20 million, and, where 
applicable, cash settlement in U.Sw 
dollars and redemption price of at least 
$3; and (2) the issuers o! such securities 
must have assets of $100 million, 
stockholders' equity of $10 million, and 
pre-tax income of at least $750,000 in 
the last fiscal year or in two of the three 
prior fiscal years.^ 

Although the Exdiange does not 
believe that ELNs will have any impact 
on the trading market for the underlying 
linked stock, it nevertheless proposes 
that: (1) Each underlying (linicea) stock 
must have a minimum market 
capitalization of $3 billion; and (2) die 
trading volume of the linked stock (in 
all maj^ets in which the underlying 
security is traded) must have been at 
least 2.5 nnllion shares in the 12-manth 
period preceding the listing of the ELNs. 
In adcfidon, the bsuance of ELNs 


* See Securitiat Exchanga Act Release No. 27793 
(Maick 1, ISWk S5 FR 8636 rHyfrrfd Pro<hict» 
Approval Order**). 

* Issuarv not maatiDg theta financial crifaria mutt 

have ataala in axcesa of S200 milUoa and 
ttockholdere* aquity of $16 million, or. 
alternatively, aitefs in exeats of $100 million and 
stockholder equity of $20 million. 


relating to an underlying (linked) stock 
may not exceed 5% of the total 
outstanding idiares of such stock. 

fii accordance with the Hybrid 
Products Approval Order, prior to 
trading ELNs, the Exchange wifi 
distribute a circular to its membership 
providing guidance regarding membtf 
firm complianca respansibilities 
(including suitability recommendations) 
when handling transactions in ELNs. 

(2) Basis 

The Exchange believes that the 
proposed rule change ia conaistent with 
section 6(b) of the Act, in general, and 
furthers the objectives of section 6(b)(5), 
in particular, in that it ia designed to 
prevent fraudulent and manip^ative 
acts and practices and to promote just 
and equitable principles of trade, and is 
not designed to permit unfair 
discrimination l^tween customers, 
issuers, brokers and dealers. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition. 

C. Self-Reg;uJat€iry Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were either 
solicited or received with respect to the 
proposed rule change. 

in. Date of Efifoctivenesa of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commisaion may designate up to 
90 days of such date if it finds siich 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) By order approve such proposed 
rule change, or 

(b) Institute proceedings to determine 
whether the proposed rule change 
should be di^pproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commisskm, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of tixe 
submission, all subsequent 
amendments, all written statements 
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with respect to the proposed rule 
coange that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld ^m the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section. 450 Fifth Street. NW.. 
Washington. DC. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned sel^regulatory 
organization. All submissions ^ould 
refer to the file number in the caption 
above and should be submitted by 
January 21,1993, 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz. 

Secretary, 

(FR Doc. 92-31642 Filed 12-29-92; 8:45 am) 
BtUlNQ CODE SOie-OI-M 


[Release Na 34-31627; Intematiooal Series 
Relesse No. 513; File No. SR-Afnex-92-36] 

Self-Regulatory Organizations; Notice 
of Filing of Amendments to and Order 
Granting Accelerated Approval of a 
Proposed Rule Change by the 
American Stock Exctange. Inc. 
Relating to Warrants Based on Multiple 
Foreign Currencies 

December 21.1992. 

L Introduction 

On October 2,1992, the American 
Stock Exchange, Inc. (**Amex** or 
"Exchange”) submitted to the Securities 
and Exchange Commission 
("Commission"), pursuant to section 
19(b)(2) of the Securities Exchange Act 
of 1934 ("Act"),' and Rule 19b-4 
thereunder,* * a proposed rule change to 
list and trade warrants based on the 
value of the U.S. dollar in relation to 
multiple foreign currencies ("Multiple 
Foreign Currency Warrants" or 
"Warrants"). On November 5.1992. the 
Amex filed Amendment No. 1 
("Amendment No. 1") to the proposal to 
provide that the Warrants may only be 
sold to options-approved accounts and 
that all discretionary orders in the 
Warrants must be approved and 
initialed on the day entered by a Senior 
Registered Options Principal ("SROP") 
or a Registered Options Principal 


* 15 U.S.C 7as(b)(l) ( 1982 ). 

• 17 CFR 240.19b-4 (1991). 


("ROP").* On December 15,1992. the 
Amex filed Amendment No. 2 
("Amendment No. 2") to the proposal to 

E rovide that the Warrants may only 
ave American-style exercise [i.e., 
exercisable throu^out the term of the 
Warrant).'* This order approves the 
Amex’s proposal. 

Notice of the proposed rule change 
was published tor comment in the 
Federal Register on October 19,1992.® 
No comments were received on the 
proposal. 

n. Description of the Proposal 

The Exchange currently trades foreign 
currency warrants based upon the value 
of the U.S. dollar in relation to a single 
foreign currency {e.g. Japanese yen, 
German mark, Briti^ pound) ® and has 
the approval to trade warrants based 
upon me value of the U.S. dollar in 
relation to a basket of Ten Foreign 
Currencies ("Foreign Currency Basket 
Warrants")/ Pursuant to Section 106 of 
the Amex Company Guide, the 
Exchange now proposes to list and trade 
warrants based on the value of the U.S. 
dollar in relation to multiple (two or 


* Originally, the Amex proposed to apply the 
suitability standard contained In Amex Rule 411, 
Commentary .01 to recommendations to customers 
of transactionj in the Warrants. Under Commentary 
.01 to Amex Rule 411, the Exchange recommends 
to member arms that currency warrants listed 
under section 106 of the Amex Company Guide 
only be sold to investors whose accounts have been 
approved for options trading pursuant to Amex 
l^le 921. Notv^thstanding the provisions of Rule 
411, the Amex. on November 5,1992, amended the 
filing to provide that the Warrants can only be sold 
to options approved accounU. See letter from 
Beniamin D. Krause, Senior Vice President, Capital 
Markets Group, Amex. to Thomas Gira. Branch 
Chief. Options Regulation. Division of Market 
Regulation. SEC. dated November 5.1992 (**Amex 
Letter^). 

^ Originally, the Amex proposed that the 
Warrants could be either American-style or 
Europe|m-style (/.e., exercisable only on their 
expiration date). See Letter from Beniamin D. 
Krause. Senior Vice President. Capital Markets 
Group. Amex, to Thomas Gira, Branch Chief, 
Options Regulation. Division of Market Regxilation, 
Src. dated December 15.1992. 

” See Securities Exchange Act Release No. 31308 
(October 9,1992), 57 FR 47680, 

•The Commission approved listing requirements 
applicable to foreign currmcy vrarrants in 
Securities Exchange Act Release No. 24555 Qune 5. 
1987) 52 FR 22570 (SR-Amex-B7-15). 

'On January 27.1992. the Conunission approved 
the Amex's Foreign Currency Basket Warrants for 
trading. The currencies within the basket, which are 
weighted in accordance %vith the U.S. Dollar Index 
established and published by Che Board of 
Governors of the Federal Reserve System (**Fed 
USDX*'). and their respective %veigbtings are as 
follows: (1) Deutsche Mark (20.8%); (2) Japanese 
Yen (13.6%); (3) French Franc (13.1%); (4) British 
Pound (11.9%); (5) Canadian Dollar (9.1%); (6) 
Italian lira (9%); (7) Dutch Guilder (6.3%); (8) 
Belgian Franc (6.4%); (9) Swedish Krona (4.2%); 
and (10) Swiss Franc (3.6%). See Securities 
Exchange Act Release No. 30289 (January 27.1992). 
57 FR 3806. 


more) major foreign currencies.® For 
example, a Warrant may be based on the 
value of the U.S. dollar in relation to the 
French fianc, German mark and British 
pound, according to specific terms and 
pre-determined base prices established 
by the issuer. 

Such Warrant issues will conform to 
the listing guidelines in section 106 of 
the Amex ^mpany Guide, which 
provide that: (1) The issuer shall have 
assets in excess of $100,000,000 and 
otherwise substantially exceed the size 
and earnings requirements in Section 
101(a) of the Company Guide; (2) the 
term of the Warrants shall be for a 
period ranging from one to five years 
mom date of issuance; and (3) the 
minimum public distribution of such 
issues shall be 1,000,000 warrants, 
together with a minimum of 400 public 
holders, and an aggregate market value 
of $4,000,000. 

The Amex further proposes that the 
Multiple Foreign Currency Warrants 
must be direct obligations of their 
issuers, subject to cash-settlement 
during their term, and exercisable 
throu^out their life (j.e., American- 
style). Cash-settlement of these 
instruments will be based upon the 
value of the underlying multiple foreign 
currencies in relation to a pre¬ 
determined base price for the multiple 
foreign currencies. In particular, with a 
Multiple Foreign Currency Warrant 
structured as a "put," if the value of the 
multiple foreign currencies falls below a 
pre-determin^ base price, the Warrant 
can be expected to increase in value. 
Conversely, a Multiple Foreign 
Currency Warremt structured as a "call" 
would increase in value if the value of 
the multiple foreign currencies were to 
rise above a pre-determined base price. 
As with options. Warrants which are 
"out-of-the-money" at the end of their 
stated term will expire worthless. 

The Amex has adopted suitability 
standards applicable to investors in the 
Warrants. Amex member firms will be 
advised that the Warrants may be sold 
only to investors whose accounts have 
been approved for options trading 
pursuant to Amex Rule 921.® The Amex 
also will require that discretionary 
orders in the Warrants be approv^ and 
initialed on the day enterea by either a 
SROP or ROP.'® In addition, prior to the 
commencement of trading in any 
Warrant, the Exchange will distribute a 
circular to its membership calling 


* Under the proposal, the Exchange %viU limit 
such foreign currencies to the following; Australian 
dollar. British pound; Canadian dollar. French 
franc; German mark; Japanese yen; and S%viss franc. 

* See supra note 3. 
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attention to specific risks associated 
with the Warrant. 

IIL Comraission Findings and 
Conchisions 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and. in particular, the 
requirements of section 6(b)(5).** The 
Commission finds that the trading of 
Multiple Foreign Currency Warrants 
will permit investors to participate in 
favorable price movements of the 
underlying foreign currencies in relation 
to the U.S. dollar. The Commission also 
believes that the trading of Warrants 
will allow investors holding positions in 
some or all of the currencies underlying 
the Warrants to hedge the risks 
associated with their portfolios. 
Accordingly, the Commission believes 
the Multiple Foreign Currency Warrants 
will provide investors with an 
important trading and hedging 
m^anlsm that should reflect 
accurately the value of the U.S. dollar in 
relation to the foreign currencies 
underlying the Warrants. By broadening 
the hedging and investment 
opportunities of investors, the 
Commission believes that the trading of 
Multiple Foreign Currency Warrants 
will serve to protect investors, promote 
the public interest, and contribute to the 
maintenance of fair and orderly 
markets.** 

The trading of Multiple Foreign 
Currency Warrants, however, raises 
several Issues, including issues related 
to product design, customer protection, 
surveillance and market impact. For the 
reasons discussed below, the 
Commission believes that the Amex has 
adequately addressed these issues. 


«15 U.S.C. 78i(bX5) (IMS). 

'^PumiaDt to section 6(1^5) of the Act (he 
Commiseion muet predicate appmvel of anj new 
securitiaa piroduct upon a fioding the! the 
introductioo of such new product it in the public 
interest. Such a finding would be difficult for a 
durivatiee tnicrument that s erve d no hedging or 
other economic hmction* becanse any henafiu that 
might ba derived by market participanls likely 
would be outweighed by the potential for 
manipulation, diminish^ pii>llccoolldeDce in the 
integrity of the meikela. end other vnHd regulatory 
concerns. In the case of the hfuhipla Pcreign 
Currency Warrante. theae products will benefit U.S. 
inveetors by allowing them to obtain differential 
rates of return on a capllal outlay If the value of the 
component multiple foreign cunrendea mnvas in a 
favorable direction within a specified time paricd. 
Thus, the trading of lhaee W anant a will prov t da 
inveatora with a vahiable hedging vehicle that 
should reflect accurately the vehm of the U.S. dollar 
in relation to the foreign cuirenciaa nnderiying the 
WarranU. 


A, Warrant Design and Structure 

The Multiple Foreign Currency 
Warrants are the first warrants proposed 
to be traded on a U.S. e3cchange that are 
based on multiple (two or more] foreign 
currencies which are not weighted in 
accordance with a specific index.** 
While no comments were submitted 
questioning the legal status of the 
Warrants, the Commission nevortheless 
has analyzed the Multiple Foreign 
Currency Warrants anci found them to 
be ^‘securities" within the meaning of 
section 3(a)(10) of the Act and, thus, 
within the Commission's iurisdiction. 
Under section 3(a](10) of the Act a 
"security" is defin^ as "any put, call, 
straddla, option or privilege entered into 
on a national securities exchange 
relating to foreign currency (emphasis 
added).” The Warrants "relate" to 
foreign currency because their values 
will be based upon the values of the 
multiple imderlying foreign 
currencies.** Moreover, because the 
Warrants are the economic equivalent of 
a long-term option, and in any event 
will structured as puts or calls, they 
are properly characterized as long-term 
puts, c^ls or options relating to foreign 
currency.** In addition, the Commission 
notes that the Amex proposal provides 
that only foreign currencies seven 
major industrialized countries, all of 
which have active spot markets and 
currently underlie standardized options 
traded on the Philadelphia Stock 
Exchange, are eligible to be included 
within the group of foreign currencies 
underlying a Warrant. Tha Commission 
believes this restriction will serve to 
ensure that the prices of the currencies 


^*Seegupra aot« 6. 

** While esctkm 4cfl> of the Ccs&modity Exchange 
Act (’*CEA*') evrhiike btoro Con naodlty l^iuiee 
Trading Commiaaiop CXTrC**) lurbdictloa optioM 
**on*’ foreign cnzreocy rather th^ cptione thet 
**relate^* to foreign cumBcy. m is the case uodar Che 
Act. the Commission does not find this ifistinctfoa 
to ba si gnific a nt . Tha lelsvaat clausaa In the CZA 
and the Act were intended to divide fnrisdictkm 
pursuant to where the foreign c un a n cy optiona 
trade. In any event, tha Miiitipla Foreign Curraocy 
Warrants are **qb** tanlpx currency. 

Whether or not the Muhipla Foreign Curraocy 
Warrant itsalf b a foreign c ur re nc y is tnefovant 
because its value fo comprisod of the various 
co mp one n t miiirtpfo for^pi curranciaa. Thatefbta, 
wananta on muhipla fora^ curreoctos are 

**iecuritiea'* berauae they liformlly are puts, cilia, or 
options that relate to foreign ain en cy (ragardlaai of 
whether tha undeclying inacmmaol is chanctarizad 
as an indax, basket, group, or combinafion of 
currenciask Tha cash^tled nature of tha Warrants 
does not change tha fact that they lelatn Co foreign 
curraocy. Inrio e d, Mveral cash-settled warranCs oo 
individual foreign currandes have beeo trading on 
nadomd securHias exchanges for some tiaa See 
letter from Richard G KaCchiim. Dbector, Division 
of Market Ragulatfoo, SEC. to Robert B. Hldan. 
SuUhran and Oomweil, and Beniamin D. Krat^ 
AMEX, dated April 21.1987. 


underlying the Warrants will be 
sound.*® 

As a general matter, the Commission 
believes that for new products provision 
should be made to ensure the real-time 
dissemination of the value of the 
underlying instrument. In this regard, 
however, me Commission believes that 
the trading of certain Multiple Foreign 
Currency Warrants without the real-time 
dissemination of the value of the 
imderlying currencies would be 
consistent with the Act. For example, it 
may ba acceptable to permit the trading 
of an American-style, equally-weighted 
Warrant based on the three most 
actively traded currendef. /.e., the 
Japanese yen, British pound, and 
Deutsche mark, with less thm real-time 
dissemination of the aggregate value of 
the currencies. In this limited context, 
as an alternative to providing for the 
real-time dissemination of the aggregate 
value of the currencies underlying the 
Warrants, the (Commission believes that 
it would be acceptable for the Amex to 
rely on the availability of real-time 
information concerning the individual 
values of the currencies underlying the 
Warrants for several reasons. 

First, movements in the three 
currencies noted above are followed 
worldwide and the spot markets for 
these currencies are very active, making 
information on the currencies widely 
and easily available. Second, the equal 
weighting of the three currendas 
underlying the Warrant would help to 
ensure that the aggregate value of toe 
Warrant is relatively easy to calculate 
for most investors. Third, the foreign 
currency market tends to be dominated 
by institutions and other relatively 
sophisticated investors. Fourth, b^use 
the Warrants would have American- 
style exerdse, the (Commission believes 
this would serve to minimize any 
pricing discrepandes that might arise 
between the value of the Warrants and 
the value of the underlying currencies,*^ 


Bwn tboiisb this approval orflar approvaa the 
generic itaiida^ applfo^e to th» Hating and 
trading of MuitipW Foreign Corranqr WarranU. the 
CommUtioQ expecU that the Amex will notify the 
Connniiticm %rhen it inlendi to Ujt a new Warrant 
on a caie-by-caae baaif. Once notified, the 
Commlftsion wifi evahiafs. a m ong other thinga: (1) 
Whether the vakiatlan method for the underlyii^ 
foreign currendec will reauU in a fair and accurate 
valusffoo oi tha currandea; (2) whether the laauar 
of the WarrcBt (• fuffidently detached foom Hm 
valuation of the underlying ameadee, or haa 
developed appr(^>ciaU ioteenal pro c e dm e a to 
facilitate fud) valuation! by the Uauer in a fair 
manner, so at not to be able to aflbct the vahmi of 
the undariying foreign currendea; and (S) whethar 
there ia adequate dimminatioB of tha valua of the 
group of foreiga currendea underljdi^ the WarranL 
In this regard. %ve note that tha Amex originally 
propoMd to liat vmnants with dtber European or 
Amerlcan-ftyle exerdse. However, on D e ci wnbcr IS. 
1992 . the Amex amended tta propoaal to provide 
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These hictors. coupled with the 
requirement in the rule proposal that 
Multiple Poreign Currency Warrants 
may be sold only to options approved 
acoounts, will help to ensure that 
investors in rjch Warrants are familiar 
with, and have access to information on. 
the valuation of the curroncies 
undarl 3 dng the Warrants. In summary, 
the combinetiQn of the 6bove*iioted 
factors would allow the Commission to 
conclude, on a case-by-case basis, that 
the real-time dissemination of the 
value of the currendes 
underlying a Warrant may not be 
necessary. 

Notwithstanding the above, the 
Commission still believes that it would 
be useful and benefidal to investors and 
market partidpants to receive the 
®88r®8®f® value of the currendes 
underlying a Warrant on a real-time 
basis. Accordingly, the Commission 
believes that the Axnex should continue 
to work on developing the capability to 
disseminate the underlying vdue of all 
Multiple Foreign Currency Warrants, 
induoing those meeting tne standards 
outlined above, on a real-time basis. 

B. Customer Protection 

Multiple Foreign Currency Warrants 
are "securities,” due to their derivative 
nature and the risks of trading in the 
Warrants are virtually identical to the 
risks of trading standardized options on 
foreign currendes. Accordingly, the 
Commission agrees with the Exchange 
that those Warrants only should be sold 
to options-approved accounts capable of 
evaluatinc and bearing the risks 
assodated with trading in these 
instruments, in accordiwce with Amex 
Rule 921, and that adequate disclosure 
of the risks of these products must be 
made to investors. In this regard, the 
Comm i ssion notes that the rules and 
procedures of the Exchange that address 
the special concerns attendant to the 
secondary trading of foreign currency 
warrants will be applicable to the 
Warrants. In particular, by imposing the 
special suitability and di^osure 
requirements noted above, the Amex 
has addressed adequately the potential 
public customer concerns that could 
arise from the derivative nature of 
Multiple Foreign Currency Warrants. 
Moreover, the Exchange plans to 
distribute a circular to its members 
calling attention to the specific risks 
assodated with Multiple Foreign 
Currency Warrants and, pursuant to the 
Exchange's listing guideunes, only 
substantial companies capable of 
meeting their Warrant obligations will 


that only A marican»atyle Warranta may be lislad on 
the exchange. See aupra note 4. 


be eligible to issue the Warrants. 

Finally, SROP's or ROP’s will be 
required to approve and initial all 
discretionary orders in Multiple Foreign 
Currency Warrants on the day they are 
entered.^* 

C. SuTveUJance 

In addition, the Commission notes 
that the Warrants will be subject to the 
same surveillance procedures as the 
Amex*8 other foreign cunency 
warrants.'® Moreover, In light of the 
design of the Multiple Foreign Currency 
Warrants and the developed markets for 
the component foreign currendes, the 
Commission believes that the markets 
for the Warrants will not be readily 
susceptible to manipulation.^® 

D. Market Impact 

The Commission further believes that 
the listing and trading of Multiple 
Foreign Cxurency Warrants on the 
Exchange will not adversely affect the 
spot or derivative foreign currency 
markets. First, the Commission notes 
that the interbank foreign currency spot 
market is an extremely large, diverse 
market comprised of banks and other 
financial institutions worldwide. That 
market is supplemented by equally deep 
and hquid markets for standardized 
options and fritures on foreign 
currendes and options on those futures. 
An active over-the-counter market also 
exists in options for foreign currendes. 
In addition, given the antidpated costs 
of the Warrants coupled witn the 
amount of capital one would likely have 
to expend to affect the cash markets for 
the currendes underlying the Warrants 
(or any derivative market related 
thereto), the Commission believes the 
risk/reward relationship is such that it 
is unlikely that a market partidpant 
would attempt to manipi^te the 
markets for tne currendes underlying 
the Warrants, or any derivative market 
related thereto, to l^efit a previously 
established Warrant position. 

Second, the Amex will apply its 
existins foreign currency warrant 
surveillance procedures to the Warrants, 
which the Commission previously has 
found to be adequate to suiveil for 
manipulation and other abuses 
involvine the warrant market and the 
markets the underlying foreign 
currendes. Accordingly, 

Commission does not believe tiiat the 
introduction of Multiple Foreign 
Currency Warrants by the Amex will 
have a significant adverse effect on the 


** See eupra nott 3 and accompanying text. 
’"Currently, the Amex trades a mriety of cash- 
settled ivanranta based on the Deutsche Mark and 
Japanese Ten. 

See also supra note W. 


underlying interbank foreign currency 
market. 

Filially, the Commission realizes that 
the Warrants, unlike standardized 
options, do not oontain a clearinghouse 
guarantee and instead are dependent 
upon the individual credit ofthe issuer. 
Tnis heightens the possibility that an 
exerdser of Warrants may not be able to 
receive full cash settlement upon 
exercise. To some extent this risk is 
minimized by the Exchange's standard 
that Warrant issuers possess at least 
$100,000,000 in assets. In any event, 
financial information regarding the 
issuers will be disclosed or incorporated 
in the prospectuses accompanying the 
offering or the Warrants. In eddition. as 
noted above, for each Warrant issue, the 
Amex will issue a circular to its 
membership describing the spedal risks 
assodated with the Warrants. 

There is a systemic concern, however, 
that broker-de^ers or broker-dealer 
subsidiaries issuing Warrants or 
providing a hedge mr the issuer will 
incur position exposure. This position 
exposure, if left partially hedged or 
dynamically hedged, could not only 
create a risk of non-performance but^dd 
a ^stemic risk in that the broker-dealer 
will have to dynamically hedge the 
position to minimize losses should the 
market turn against it. To date, however, 
the warrant issuances have been so 
small in relation to the issuers' total 
equity positions as not to raise 
significant concerns. Nevertheless, the 
Exchange should continue to monitor 
this area. 

The Cjommission finds good cause lor 
approving Amendments No. 1 and 2 to 
the proposed rule change prior to the 
thirtieth day alter the date of 
publication of notice of filing thereof in 
the Federal Register. Because 
Amendment No. 1 provides that the 
Warrants may only be sold to options- 
approved accounts and that 
discretionary orders in such Warrants 
must be approved and initialed on the 
day entered by a SROP or ROP.the 
Commission believes the Amendment 
strengthens the sales practice rules 
applicable to the Warrants. Similarly, 
because Amendment No. 2 provides that 
the Warrants may only have American- 
style exercise, the Commission believes 
the Amendment minimizes the 
likelihood that any pricing 
discrepancies may arise between the 
values of the Warrants and their 
underlying currencies. Accordingly, the 
Commission believes the Amendments 
raise no new or unique regulatory 
issues. In addition, no comments were 
received on the Amex's original rule 
proposal which included certain 
recommended account approval 
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procedures and provided for the use of 
American as well as European-style 
exercise. Therefore, the Commissibn 
believes it is consistent with sections 
6(b)(5) and 19(b)(2) of the Act to 
approve Amendments No. 1 and 2 to the 
Amex’s proposal on an accelerated 
basis. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning Amendments No. 
1 and 2 to the Exchange's proposal. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission's Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the Amex. All submissions 
should refer to File No. SR-Amex-92- 
36 and should be submitted by January 
21,1993. 

It is therefore ordered, Pursuant to 
section 19(b)(2) of the Act,^' that the 
proposed rule change (File No. SR- 
Amex-92-36) is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.* *^ 

Jonathan G. Katz, 

Secretory. 

IFR Doc. 92-31643 Filed 12-29-92; 8:45 am) 
BiLUNO CODE a010-01>4l 


15 U.S.a 78s(b)(2) (1968). 

* «17 CFR 200.30-3(aMl2) (1990). 


[ReiMM No. 34-31633; File Noe. SR-4I8E- 
92-12 end SR-MSE-62-13] 

S#lf-Rogul«tory Organixations; 

Midwest Stock Exchange, Inc; Order 
Approving Proposed Rule Changes 
and Notice of Filing and Order 
Granting Accelerated Approval of 
Amendment No. 1 to Proposed Rule 
Changes Relating to Its Organization 
and Governance 

December 22.1992. 

I. Introduction 

On November 6,1992, the Midwest 
Stock Exchange, Inc. (*‘MSE" or 
"Exchange") submitted to the Securities 
and Exchange Commission ("SEC" or 
"Commission"), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 ("Act")' and Rule 19b-4 
thereunder, ^ two proposed rule changes 
to reorganize the Exchange's governance 
structure. The first proposal would 
amend the MSE's Certificate of 
Incorporation and Constitution. This 
rule filing would revise the duties of the 
Exchange's senior officers and the 
process by which they are selected; it 
would also alter the composition of the 
Board of Ck)vemors and the Nominating 
(Committee.* The second governance 
proposal would make conforming 
changes to the Exchange's Rules and 
would restructure certain committees 
authorized therein.^ 

Notice of the proposals appeared in 
the Federal Re^ster on November 20, 
1992.® No comments were received. On 
December 18,1992, an amendment was 
filed by the MSE providing specific 
guidelines for appointing the Audit 
Committee.® This order approves the 
proposed rule changes, including 
Amendment No. 1. 

n. Background 

Currently, the MSE's Chairman of the 
Board is also the MSE's chief executive 
officer.^ He is appointed by the Board 
and has responsibility for the 
Exchange's business and regulatory 
affairs.® The Chairman, subject to Board 


* 15 U.S.C 78«(b)(l) (1988). 

a 17 CFR 240.19b-4 (1991). 

>Flle No. SR-MSB-92-12. 

♦File No. SR-MSE-92-13. 

* See Securitiee Exchange Act Release Nos. 31463 
(November 18.1992), 57 FR 54882 (November 20. 
1992); 31466 (November 16.1992), 57 FR 54883 
(November 20.1992). 

* See letter from J. Craig Long. Vice President, 
General Counsel and Secretary, MSE. to Jonathan 
Kata. Secretary. SBC, dated December 17.1992 
(‘'Amendment No. 1”). 

^ See Art. VI. Sec. 2 of the MSE Constitution. 

* Pursuant to the MSE*8 rules, the chief executive 
officer's ("CEO‘3 powers include the following: he 
can extend the time frames and approvals for 
membership registration issues: appoint Judiciary 


approval, then appoints the President of 
the Exchange, who serves as the MSE's 
chief operating officer.® The Vice 
Chairman of the Board is elected by the 
members from among themselves. The 
Vice Chairman has the power, subject to 
Board approval, to appoint the members 
of certain Exchange committees.'® 

Management, as described above, is 
supervised by the MSE Board. The MSE 
Board currently consists of the senior 
officers of the Exchange (i.e., the 
Chairman, Vice Chairman and 
President) plus twenty-four elected 
Governors." Candidates for Governor 
(as well as for Vice Chairman) are 
recommended by the Nominating 
(Committee for voting on by the 
members.'* At the moment, the 
Nominating Committee is made up of 
three Exch^ge members elected 
directly by the membership.'® 

The Board, however, has delegated 
much of its authority over daily 
operations to the Executive Committee 
and, to a lesser extent, the other 
committees of the Exchange. Between 
Board meetings, the Executive 
Committee exercises all the powers of 
the full Board. Currently, it is comprised 
of nine members: the three senior 
officers and six Governors appointed by 
the Vice (Chairman. The Vice Chairman 
also names, subject to MSE Constitution 
and MSE Rule guidelines and MSE 
Board approval, the members of most 
other committees, including the Audit, 
Floor Procedure, Specialist Assignment 
and Evaluation, Finance and 
Compensation Committees. 

ni. Description of the Proposals 

The Exchange proposes to transfer the 
duties of the CEO from the Chairman to 
the President.'® Rather than being a full- 


Committee when necessary for consideration of 
appeal of disciplinary actions: approve wire 
connections and communications on the trading 
floor, suspend or restrict member operations due to 
finanrial or Operational difficulty and. in that 
regard, sell memberships and distribute proceeds 
for insolvency. non*payment of fines, etc.; conduct 
and decide di^plinary actions; suspend and 
remove securities from trading; and Inspect books 
and records. 

* See Art. VI. Sec. 4 of the MSE Constitution. 

See Art VI. Sec. 3 of the MSE Constitution. 

See Art. Ifi, Sec. 2 of the MSE Constitution. 

See Art IV. Sec. 4 of the MSE Constitution. The 
Nominating Committee also recommends 
candidates to run for election to the neoct 
Nominating Committee. 

Any Exchange member, whether floor or 
upstairs, can sit on the Nominating Committee. See 
Art. IV. Sec. 3 of the MSE Constitution. The MSE 
has indicated that in recent veers, floor members 
have held all three seats on this Committee. 

'♦For further discussion of the composition and 
powers of the various committees, see Art. V. of the 
MSE Constitution; Art IV of the MSE Rules. 

'♦The substantive powers of the CEO would 
remain the same. See. supra, note 8. Only the officer 
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time executive, the Chainnan would 
only serve part-time, in a Jion- 
management capacity, and would be 
responsible primarily for Board 
oversight of management 
performance.'® The Board would chose 
its Chairman from among the elected 
Governors. The President, who (as CEQ) 
would now run the MSB's business and 
regulatory affairs, would also be 
appointed by the Board and serve at its 
pleasure.'^ The selection and powers of 
the Vice Chainnan would not ne 
affected by the proposals, except that 
only floor memoers would be migible 
for the position.^ The Chairman and 
Vice Chairman would each serves two- 
year term with a two-term limit. 

The Exchange also proposes to 
restructure its Board and committees. 
First, because the Chairman would be 
appointed from among (rather than in 
addition to) the elected Governors, the 
size of the Board would be reduced by 
one.'® In this regard, the proposals 
would establish guidelines for how 
many public and member Governors 
must serve on the Board. Specifically, 
the proposals would amend MSB's 
Constitution to require a Board 
consisting of exactly sixteen member 
Governors and eight non-member 
Governors.^ 

Second, the Nominating Committee 
would be expanded and its composition 


who oxercifec them would change as a result of 
these rule filmgs. 

***TheChaJrroan wfould be required to make an 
annual report to the membership. The Chainnan 
would also preside at meetings of the Board and the 
Exchange and would have the power to call special 
meetings of the Board.'Exchange or any committee. 
The Ch^nnan of the Board would automatically 
become Chainnan of the Executive Committee. %vith 
the right to vote; would not be a member of the 
Nominating Committee; and would be an ex-onido 
member (vrithout the right to vote) of all remaining 
Exchange committees. 

*’The President, during his incumbency, could 
not be e member of the Exchange or affiliated in any 
way with a member organization. He also would be 
required to make an annual report to the members. 
The President would be an ex-offido member, 
without the right to vote, of all committees; he 
would not be a member, ex-officio or otherwise, of 
the Nominating. Audit and Compensation 
Commltteos. 

'*In addition, the Vioe Chainnan would no 
longer be an ex-offido member of anv committee, 
nor %vould he retain the power to call Board or 
Executive Committee meetings. 

^These proposals would reduce the number of 
people on ^ Board irtmi twenty-seven (the t%venty‘ 
four elected Governors plus the Chairman. Vice 
Chairman and President) to twenty-aix (the twenty- 
four elected Governors plus the Vice oUirman and 
Presidenl). Whoever is appointed Chairman would 
still serve on the Board. nut only because the Board 
must fill that position from among the twenty-four 
elected Governors. 

^^The Constitution would continue to specify 
that nine of the member Governors must be from 
Chicago (at least three of whom must be active on 
the floor of theBxchange) and seven must be from 
outside Chicago. See Art. TV. Sec. 4[bKn of the MSE 
Constitution. 


diversified. The proposed rule changes 
would create a five-person Nominating 
Committee. As before, three Nominating 
Committee members must be MSE 
members, but. for the first thne, the 
three would be broken down by 
constituency: One Boor membOT, one 
"upstairs" mamiber and one firom either 
category. The remaining two members 
of the Nominating Committee would be 
non-member, or public, imiesentatives 
appointed by the Board. The Board 
could, but is not required to, select the 
non-member Committee members from 
among the public Governors on the 
Board. 

The proposals also would revise the 
composition of the MSB's Executive 
Committee. Under the proposals, the 
size (i.e., nine members] of the 
Executive Committee would remain the 
same. The Chairman of the Board, as 
well as the President would continue to 
be ex-offido members of this 
Committee, but the proposals would 
amend MSB's Constitution to require 
that the Chairmen also serve as the 
Executive Committee's Chairman, with 
full voting powers. The Vice Chainnan 
%vould lose his ex-officio seat on the 
Executive Committee. His place would 
be taken by an additional Governor. As 
a result, Governors would comprise 
seven (rather than six] of the nine 
members of the Committee.®' Those 
seven Governors would be appointed by 
the Vice Chairman, with the approval of 
the Board. In the past, the Vice 
Chairman has appointed an equal 
number of Governors horn each 
Exchange constituency (the floor, 
"upstairs firms" and the public). The 
MSB's Vice Chainnan and President- 
Designate have undertaken to use their 
best efforts to ensure that this pattern of 
diversity continues in the future.®® 

The Exchange also proposes to revise 
the composition of its Audit Committee. 
The basic stnicture of the Committee 
(j.e., a minimum of three (^vemors) 
would not be changed. The proposals, 
however, would require that a majority 
of the voting members of the Audit 
Committee must be non-floor Governors 
and that the Audit Committee's 
Ghaiiman must be a public Governor. In 
the event that the number of voting 
members indudes five or more 
Governors, a second public 


The Chainnan and the President would, by 
virtue of their offices, also sit on the Executive 
Committee. Along with the seven Governors, frtis 
would bring'tbe total number of members to nine. 

“ See letter from )ohnl«. Fletcher. Vice 
Chahman. and Homer ). livingston. President- 
Designate. MSE, to Brandon JC. Becker. Deputy 
Dfrector. Division of Market Eeguiatian. 
Commissian, dated Decemberl?, 1992 (**MSE 
December 17 Letter*'). 


representative, at a minimum and if 
practicable, would be appointed.®® The 
MSE believes that the proposed 
amendments would foster an 
independent and objective Audit 
Committee while, at the same lime, 
ensuring that all Exchange 
constituencies are fairly represented 
therein. 

The MSE proposes to formalize the 
duties of two additional committees. 
First, the ad hoc Committee on 
Organization and Governance would 
become a standing committee of the 
Board. This Committee would consist of 
the Chairman of the Board (but never 
the President] and at least five other , 
Governors. The Committee would be 
responsible for periodic review of the 
organization and governance structure 
of the Exchange and its subsidiaries 
and, when appropriate, would make 
recommendations to the Board. Second, 
the Rules would be amended to clarify 
that the Compensation Committee 
determines the benefits, as well as 
compensation, policy of the MSE.®^ 

Finally, the MSE proposes to change 
the date of its annual meeting from the 
second Monday in January to the second 
Tuesday in April, unless ffie Board, for 
good cause, determines otherwise. This 
would enable the Chairman and 
President to present their annual reports 
to the members prior to the annual 
meeting. The proposed rule changes 
would also permit the MSB’s (Certificate 
of Incorporation to be amended by a 
simple majority vote of the members 
(present, in person or by proxy, at the 
meeting during which the amendment is 
submitted). As a result, the same 
number of member votes would be 
needed to amend the Certificate of 
Incorporation or the Constitution. More 
generally, the MSE proposals would 
conform the Rules of the Exchange with 
proposed amendments to the Certificate 
of Incorporation and Constitution, and 
would eliminate references, in any of 
the above, to the now defunct options 
program. 

The MSE believes that the proposed 
rule changes will increase management 
accountability to the membership, 
increase membership participation in 
the senior officer selection process, and 
improve communication among the 
membership, management and the 
Board. The MSE slates that the proposed 
rule changes are consistent with section 
6(b)(3) of the Act in that they help to 
assure a fair representation of the 


See Amendment No. 1. rupni. notes. 

>4 As amended, the Compensation Committee 
would consist of the Chairman of the Board and a 
minimum of two Governors, at least one of whom 
must represent the public. 
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Exchange's members in the selection of 
its directors and the administration of 
its aHairs. The proposed rule changes, in 
the MSB’s view, are also consistent with 
section 6(b)(1) in that they help to 
assure that the Exchange is so organized 
and has the capacity to be able to carry 
out the purposes of the Act and to 
comply, and to enforce compliance by 
its members, with the Act. 

IV. Discussion 

The Commission has reviewed the 
revisions to the MSB's Certificate of 
Incorporation, Constitution and Rules to 
determine whether they are consistent 
with the Act. For the reasons discussed 
below, the Commission believes that 
these proposed rule changes are 
consistent with the requirements of the 
Act, and the rules and regulations 
thereunder applicable to a national 
securities exchange, and, in particular, 
with the requirements of section 6 of the 
Act.w 

In reviewing the MSB's governance 
proposals, the Commission specifically 
applied the standards of sections 6(b)(1), 
6(b)(3) and 6(b)(5) under the Act. 

Section 6(b)(1) of the Act requires that 
an exchange be organized and have the 
capacity to carry out the purposes of the 
Act and to comply, and to enforce 
compliance by its members, with the 
Act. the rules and regulations 
thereunder and the rules of the 
Exchange. Section 6(b)(3) of the Act 
requires that the rules of an exchange 
assure a fair representation of its 
members in the selection of its directors 
and administration of its affairs and 
provide that one or more directors 
represent issuers and investors and not 
be associated with a member of the 
exchange or a broker-dealer. Finally, 
section 6(b)(5) of the Act requires, 
among other things, that the rules of an 
exchanges be designed, in general, to 
protect investors and the public interest. 

The Commission believes that the 
proposals, while raising some concerns 
about floor domination of the 
governance of the Exchange, strike an 
appropriate balance between the various 
constituencies of the MSB and. 
therefore, are consistent with the 
aforementioned provisions of the Act. 

As a general matter, the Commission 
believes the proposed rule changes, 
taken together, ^ould result in 
increased management accountability to 
the membership and help to ensure that 
all Exchange constituencies are 
adequately represented in its 
governance.^® 


“15U.S.a 781(1988). 

** At to the Board, the Commission finds that the 
MSE*t proposals comply with the requirements of 


For example, the Ckimmission 
believes that the proposals to diversify 
the composition of tne MSB’s 
Nominating and Audit Oimmittees 
should increase public participation on 
these (Committees and ensure adequate 
representation of both floor memb^ 
and "upstairs Arms." In reaching such 
a conclusion, the (Commission 
recognizes the for-reaching implications 
of these rule changes. The Nominating 
Committee plays an important role in 
the annual eleven of the Board (as well 
as of the Vice Chairman and next 
Nominating Committee).^® By 
preventing the Nominating (Committee 
ETom being dominated by any one 
constituency and by mandating 
minimum public representation therein, 
these revisions should help assure that 
candidates for Exchange offices, both 
elected and appointed, broadly reflect 
the MSE as a whole.^® 

The Audit Committee plays a 
similarly important role in managing the 
flnancial affairs of the Exchange.®® As 
with the Nominating (Committee, these 
amendments ensure increased public 
representation on the Audit Committee 
and prevent it from being dominated by 
floor members. These changes should 
result in an Audit (Conunittee which is 
more representative of the interests of 
Exchange members and the public. 
Moreover, diversifying the Audit 
(Committee should increase the 
independence of its oversight of the 
MSB's financial procedures. Indeed, 
under the proposals, the MSE Audit 
Committee will be independent of MSE 


the Act The restructured Board would consist of 
exactly sixteen member Governors and eight 000 * 
member Governors, thereby clarifying the predse 
number of Governors representing membership and 
the public. As currently drafted, the MSB's Rules 
require fifteen member Governors, eight non* 
member Governors and one addition^ Governor 
from either category. Accordingly, the proposals 
could, in theory, reduce public repreeentation on 
the Board by one seat The MSB, however, has 
represented that this seat traditionally has been 
filled by a member and that the proposals merely 
codify existing practice. 

*^See. supra, text accompanying notes 19-23. 

>*The Nominating Committee. f611o%ving 
consultation with tlm President and Chairman of 
the Board, reports nominees for the following 
positions: Vice Chairman of the Board. Governors 
and the three member Committee members of the 
next Nominating Committee. 

These revisions would effect appointed 
Bxchange officials only indirectly. A more diverse 
Nominating Committee should lead to a more 
diverse Bovd which shoidd. in turn, apply 
heightened scrutiny to the Vice Chairman's 
appointments. 

’^^The Audit Committee recommends 
appointment of Independent auditors and. with 
su^ auditors, annually reviews the scope of their 
examination. Among other things, the Audit 
Committee also periodically assesses, again udth 
the independent auditors, the Exchange’s internal 
controb and the adequacy of its internal audit 
program. 


management. The importance of an 
Independent Audit Committee cannot 
be understated if that (Dommittee, and 
the Board of Oivemors as a whole, are 
to do their Job effectively.®' 

In stunmary, the Commission views 
the changes to the composition of the 
Nominating and Audit (Dommittees as a 
positive step to ensure that no one 
group will ^ able to dominate the 
governance of the Exchange. The 
(Commission believes these Ck)mmittees. 
as revised, should be more responsive to 
the best interests of the Exchange and its 
various constituencies, including the 

K ' *ic, and thus are consistent with 
the fair representation 
requirements of section 6(b)(3) of the 
Act and the protection of investors and 
the public interest pursuant to section 
6(b)(5) of the Act. 

The (Commission also believes that the 
proposals to revise the duties of the 
MSB's senior officers and the process by 
which they are selected are consistent 
with the Act.®® Under these proposed 
rule changes, the President would have 
all the executive powers formerly 
exercised by the Chairman and would 
serve at the pleasure of the Board. As a 
result, responsibility for the MSB's 
business and regulatory affairs would no 
longer be diffused between two officers; 
instead the President, as CEO, would be 
the sole officer accountable for running 
the Exchange and would be directly 
accountable to the Board of Governors. 
At the same time, a Chairman chosen 
from among the elected (Covemors 
would no longer be part of management. 
Such a Chairman is more likely to have 
the autonomy and ability to meet his 
duty to conduct vigorous oversight of 
management performance.®® 

The proposals also would increase 
management accountability to the 
mem^rship. Along with the Chairman, 
the President would be required to make 
an annual report to Exchange members. 
These reports would be presented prior 
to the annual meeting (which, as noted 
above, would be moved to April). The 
Commission agrees with the MSE that 
these changes should strengthen 
communication among the membership, 
management and the Board and should 
give members the opportimity to review 
the annual reports before the next 
election of the Board of (^vemors. 

The (Commission is concerned, 
nevertheless, that the MSB's proposal to 
restrict the position of Vice (Cnafrinan to 


See Securities Echange Act Release No. 28938 
(March 4.1991). 58 FR 10449 (March 12.1991) (File 
No. SR-BSE-90-19) (Order approving proposed 
rule chanM to revise the compositioo of the Boston 
Stock Exchange's Audit Committee). 

**See. supra, text accompanying notes 19-18. 

See. infira, text accompanying note 38. 
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floor members could be inconsistent 
with the fair representation requirement 
of section 6(b){3).®^ As a matter of 
policy, such a restriction may be 
undesirable because it raises the 
possibility that floor members could 
dominate the governance of the 
Exchange. If approved, "upstairs" 
members would be precluded from 
holding the only executive office the 
MSE guarantees to a member.^^ 
Conversely, the floor would always 
wrield the committee appointment 
power, which, in turn, could lead to 
policies that frvor the floor at the 
expense of the Exchange and its other 
constituencies. ^ 

In this case, however, the Commission 
believes that its concerns are 
counterbalanced by the proposals, taken 
as a whole, and, in particular, the 
substantial oversight authority vested in 
the MSE Board (particularly in light of 
the increased diversification of the 
Board which the Commission expects to 
result from the establishment of a newly 
"independent" Nominating Committee) 
and the limitations placed on the Vice 
Chairman's discretion to appoint 
committee members.®^ The Commission 
has therefore determined, for the 
reasons discussed below, to approve the 
proposal to restrict the position of Vice 
Chairman to floor memoers. 

First, the overall structiue of the MSE 
places significant checks and l^lances 
on the Vice Chairman's authority. At the 
outset, powerlo govern the Exchange 
would be divideo among the Chairman 
and the President, in addition to the 


*^Tha Commistioo previously has indicated 
allowing a single constituency to dominate 
exchange governance may be inconsistent with the 
lair representation requirement of section d(bK3) of 
the Act See Securities Exchange Act Release No. 
22058 (May 21.1985), 50 FR 23090 (File Nos. SR- 
CROE-^15 and SR-CBOE-a4-l6) VX30E 
Order**) (Order disapproving propos^ rule change 
to increase the minimum nuxnber of floor directors 
on the Board of the Chicago Board Options 
Exchange (’'CBOE**) and order approving proposed 
rule change to provide for memteship election of 
the CBOE* *s Executive Committee 
(**EOC*0. Under the (30E*s rules, only a director 
who owns or directly controls his own membership 
would be eligible to seek the office; therefore, the 
person elected BCC would always be a floor 
member). 

**lt is possible, although by no means certain, 
that an "upstairs" member Governor could be 
appointed C h ai rm a n By way of contract, the MSE 
requires the Vice Chairman to be a member. In 
additioQ. it is worth noting that thu proposal only 
affecU eUgihiiity to be Vice Chairman. "Upstairs** 
members could still run for the Board of Governors. 

»®But see letter from George Simon. Attorney, 
Foley A Lardner to Brandon C Beckar. Deputy 
Director, Division of Market Regulation. SEC. dated 
November 16.1992. 

In addition, thenroposal «rould diminish the 
powers of the Vice Chairman. The Vice 
would no longer be an ax-offido member of any 
committee, nor would he have the power to call 
Board or Executive Committee meetings. 


Vice Chainnan.^ Unlike the Vice 
Chairman, the Present, during his 
incumbency, could neither be a member 
of the Exchange nor affiliated in any 
way with a member organization. In 
addition, the Commission expects that 
the Board will not appoint a floor 
Governor to be Chairman. Although 
nothing in the MSE's Constitution or 
Rules explicitly precludes the Chairman 
of the MSE Boaro, as well as its Vice 
Chairman, from being aligned with the 
floor, such an outcome would seriously 
diminish the balance of power among 
Exchange constituencies and, thus, raise 
the specter of one MSE constituency 
dominating the Exchange contrary to the 
statutory directive in section 6(b)(3) 
regarding fair representation. Indeed, if 
the Board were to appoint a floor 
Governor as Chairman, the Commission 
would be likely to conclude that the 
MSE Constitution, as applied, is 
inconsistent with the fair representation 
requirements of section 6(b)3), in 
addition to sections 6(b)(1) and 6(b)(5) 
of the Act, and would t^e whatever 
remedial action it deemed appropriate, 
pursuant to its authority unaer the Act. 

Second, the Vice Chairman's most 
significant function is to appoint 
members to designated coin^ttees. and 
that function is circumscribed by 
Exchange guidelines and customs that 
the MSE's Vice Chairman and President- 
Designate have undertaken to uphold. 
Specifically, the MSE Constitution and 
Rules provide certain guidelines which 
the Vice Chairman must follow in 
appointing committee members. For 
example, a majority of the Governors 
appointed to the Audit Committee must 
not bo active on the floor of the 
Exchange, and the Vico Chairman must 
choose a public Governor as Audit 
Committee Chairman. In appointing the 
Executive Committee, the MSE 
Constitution directs the Vice Chairman 
to assure the geographic diversity of the 
Governors appointed to that 
Committee.*® Consistent with this 
directive, for the past four years, the 
Executive committee has consisted of 
two public (^vemors, two "upstairs" 
member Governors and two floor 
member Governors. Tlie MSE has 
represented that the Exchange continues 
to support such diversity in the 


CommiMion approved the CBOE'i EOC 
pxopotal becauae the Commitaion found that, 
among other thJngf. the governance structure of the 
CBOE placed limitations on tha ECC*s authority and 
divided the power to govern the exchange Mm/wg 
a number of exchange officers notably the CSmimimn 
and the Freeident in addition to tha ECC. The 
Commission recognised that the division of 
functions and power on the CBOE was a system of 
checks and balances upon the BCC*s authority. See 
CBOE Order, supra, note 34. 

••See Art. V, Sec. 2 fr 4 of the MSE Constitution. 


Executive Committee and expiects its 
future composition to be consistent with 
past practices.*® 

Third, the ultimate check on the Vice 
Chairman's authority rests with the 
Board itself. For instance, the Vice 
Chairman's appointments are subject to 
Board approval, and the Board is 
authorized to remove the Vice Chairman 
for cause.*' 

Finally, the Board has a duty to 
monitor whether it is achieving its 
representation goals, including diversity 
of committee assignments as a result of 
the Vice Chairman's exercise of his 
powers. To this end. the MSE is 
establishi^ a new standing Committee 
on Organization and Governance. This 
Committee will be responsible for 
reviewing, on an ongoing basis, the 
Exchange's governance structure. The 
MSE has represented that this review 
will include an examination of whether 
its governance provisions, as applied, 
are consistent with the Act.** In this 
regard, the Commission expects that the 
MSE Committee would look at the 
composition of the Executive Committee 
and other Exchange committees to 
check that they are not being dominated 
by any Exchange constituency, 
including floor members. 

The Commission finds good cause for 
approving Amendment No. 1 prior to 
the thirtieth day after the date of 
publication of notice of filing thereof. 
Amendment No. 1 merely specifies with 
more detail the appropriate composition 
of the Exchange’s Audit Committee. The 
functions and minimum number of 
members on this committee have not 
been changed. Moreover, the original 
proposals were published for the full 
statutory period and no comments were 
received on any aspect of the proposals, 
which involved significant changes to 
the MSE's governance and organization. 
Finally, go^ cause exists to accelerate 
approval of Amendment No. 1 because 
the change will ensure the Audit 
Committee is not dominated by any one 


•®S«e MSE Decambar 17 Letter, tupra. note 22. 

*111# MSE hat indicated that the seventh Ck>vernQr 
member of the Executive Committee (created by the 
departure of the Vice Ghaiiman) will be appointed 
ad hoc, depeoding on the strengths and weaknesses 
of individual Board members and the needs of the 
Exchange. Telephone conversation between J. Craig 
Long. Vice President. General Counsel and 
Secretary. MSE, and Beth Stekler. Staff Attorney, 
SBC. on December 18.1992. Finally, it U worth 
noting that the &cecutive Committee erlelds most of 
the powers of the full board between Board 
meetings. As a resulL floor domination of the 
Executive committee (like floor domination of the 
Board) may violate, in addition to sections 6(bKl) 
end 6(bM5) of the Act. Section 6(bl(3)*s requiraent 
of hir representation. 

•' See Art. m. Sec. l of the MSE Omstitutioo. 

“/d. 
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group and is Gomprised of various 
exchange interests including the public. 

Interested persons are invited to 
submit written data, views and 
arguments concerning Amendment No. 

1 to the proposed rule change. Persons 
making written submissions should file 
six copies thereof with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of the submission,, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission,, and all written 
communications relatiTig to Amendment 
No. 1 between the Commission and any 
persons, other than those that may be 
withheld from the public in accordance 
with the provisions of 5 U.S.C. 552, will 
be available for inspection and copying 
in the Commission's Public Reference 
Section, 450 Fifth Street, NW.» 
Washington, D* *C 20549. Copies of such 
filing will also be available at the 
prindpai office of the MSB. All 
submissions should refer to FileNo. 
SR~MSE-92-13 and should be 
submitted by Jan 21, 1993. 

V. Conclusion 

For the reasons set forth above, the 
Commission finds that the proposed 
rule changes are consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange.^^ In 
particular, the Commission believes the 
proposal is consistent with sections 
6(b)(1). 6(b)(3) and 6(b)(5j of the Act. 

It is therefore ordered, pursuant to 
section 19(h)(2) of the Ach^ that the 
proposed rule changes. (SR-MSE-Q2-12 
and SR-MSE-92-13) are approved. 

For the Commisaion, by the Division of 
Market Regulation, pursuant tu delegated 
authority..**® 

Jonathan G. Katx^ 

Secretary. 

[FR Doc. 92-31644 Filed 12-29-92; 8:45 am] 
BILUNO COOC aOIO-QI-M 


♦»is U.S.C rafiby (lesa). 

•* 15 U.S,C 78sa)K2Ul988). 

*• 17 CFR 200.30-3(aKl2) (1991). 


[ReiMM No. 34^1638; Rie Ho. 8R-M8E- 
92-1S] 

Self-Regulatory Organizatlonai Rting 
and Immedlata Effoctlvaneoa of 
Proposed Rula Change by the Midwest 
Stock Exchange. Inc., Regarding tha 
Re-extenolon of the Wetver of Certain 
Exchange Tranoactloa Fees for 
Traneacttone In Taps B Engibla loeuea 

December 22,1992. 

Pursuant to section 19(bKll of the 
Securities Exchange Act of 1934 
(**Act**). 15 u se 78s0>)(l), notice is 
hereby given that on December 2,. 1992, 
the Midwest Stock Exchange. Inc. 
(•“MSE** or "Exchange") filed with the 
Securities and Exchange Commission 
("Commission") the proposed rule 
change as described in Items I, IT and m 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change ftora interested parties. 

I. Self-Regulatory Organization's 
Statement of tha Terms of Substance of 
the Proposed Rule Change 

The MSE proposes to re-extend the 
waiver of transaction fees, as set out in 
section (c) (Transaction Fee Schedule) 
of its Mem^rship Dues and Fees, to 
transactions in Tape B eligible issues.' 
This waiver applies to firm sending 
orders in Tape B eligible issues to the 
Exchange fioor. The Exchange waived 
these fem through December 31, 1992 ^ 
and now proposes to. extend this waiverr 
through December 31,1993.® The 


* The Conanftiiated Taps, operated by the 
Conjolidated Tap»Aaiociatioa C*C1A’‘) co m p ile# 
current last sale reports in certain listed securitiaa 
bom all exchanges and market makara trading such 
securities and disaeminalea these reports to vendors 
on a conaolidated baait. The CTA is comprised of 
tha New York. Aznarkan. Boston. Qncinnnli, 
Midwest, Pacific, and Philadelphia Stock 
Exchanges, as well as the Chicago Board Options 
exchange and the National Association of Securities 
Dealers, Inc. Transactioos is American Stock 
Exchange listed stocks, and qualifying regsonal 
listed stocks are rsported oaCXATape B. Securities 
Exchange Act Release No. 21583 (December 18. 
1984), 50 FR 730 Oanuary 7,1965). 

* See Securities Exchange Act Release No. 30154, 
(January 6. 1992). 57 FR 1291, (Jamiary 13.1992) 
(approving Fils No. SR-MSE-91-17). Previously, 
the Exchange waived these feet for the time period 
February T. 1991 t h ro ugh December 31,1991 in 
Securities Exchange Act Release No. 28019, 
(February 25.1991), 56 FR 9028, (March 4,1991) 
(approving FUa^Na SI^MSE-41-7). The MSE alao 
waived thM fees fiot the time period August 31 
through December 31.1990. See Seemitiea 
Exchange Act Release No. 28402 (August 31,. 1990), 
55 FR 37389 (September lU 1900) (approving File 
No. SRr-MS&00-14). The Commission did not 
receive any oomments in.connection, with these 
filings. 

’ Tha exact text of the proposed, rule change was 
attached In the nile filing as Exhibit A and is 
available at the MSE and tha Commission at tha 
address noted in Ham IV belaw. 


Exchange vriil make the re-extenaian of 
the waiver of transaction fees afiBctiva 
upon filing with the Commission. 

n. Seif-Regulatory Otganizatioa*! 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of. 
and basis for, the proposed rale change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The selfregulatory organization, has 
prepared summaries, set forth in 
sections (A). (B) and below, of the 
most significant aspects of such 
statements. 

A. Self Regulatory OrgOTUzation's 
Statement of the Purpose of, and 
Statutory Basis for,^ the Proposed Rule 
Change 

The purpose of the proposed rale 
change is to continue the Exchange's 
efforts to attract additional order How in 
Tope H eligible securities in order to 
enhance the Exchange's competitive 
position in these issues. 

The propKiscKl rul^ change is 
consistent with section 6(h)(4) of the Act 
in that the waiver of these fees does not 
effect the existing equitable allocation of 
fees and other charges among Exchange 
members using the Excdianga's facilities. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The Exchange believes that the 
proposed rule change will not impose 
any burden on competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

Comments were neither solicited nor 
receivecL 

111. Date of EffBclivenesa of the 
Proposed Rule Chaiige and Tbning for 
Commission Actiem 

The foregoing rule change establishes 
or changes a doe, fee, or other charge 
imposed by the Exchange and therefore 
has become effective pursuant to section 
19(b)(3)(A) of the Act and subparagraph 
(e) of Rule 19b-^ thereunder. At any 
time within 60 days of the filing of such 
rule change, the Commission may 
summarily abrogate such rale ch^ge if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in fiirtharanca of 
the purposes of tha Act 
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IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld ^m the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission's Public Reference 
Section, 450 Fifth Street. NW., 
Washington, DC 20549. Copies of such 
filing %vill also be available for 
inspection and copying at the principal 
office of the MSE. All submissions 
should refer to File No. SR-MSE-92-15 
and should be submitted by January 21, 
1993. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

IFR Doc. 92-31743 Filed 12-29-92; 8:45 amj 
BILUNO COOC aOIO-OI-M 


[Reiaase No. 34-31645; R»e No. SR-MSRB- 
92 -^] 

Self-Regulatory Organizations; the 
Municipal Securities Rulemaking 
Board; Order Approving a Proposed 
Rule Change Relating to Book-Entry 
Delivery of Municipal Securities 
Between Dealers 

December 23,1992. 

On August 27,1992, pursuant to 
section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act"),' the 
Municipal Securities Rulemaking Board 
("MSRB") filed with the Securities and 
Exchange (Commission ("Commission") 
a proposed rule change concerning 
book-entry settlement of munidpd 
securities between dealers. On 
November 13,1992, notice of the 
proposed rule change was published in 
the Federal Register to solicit comment 
from interested persons.* * The 
Commission did not receive any 


* 15 U.S.C. 78s(bKl) (1988). 

> Securities Exchange Act Release No. 31400 
(November 4.1992). 57 FR 53947. 


comments.* This order approves the 
proposed rule change. 

L Description 

The proposed rule change will require 
most transactions between municipd 
securities dealers ("interdealer 
transactions") in securities that are 
eligible for bc^k-entry settlement at a 
securities depository registered with the 
Commission under section 17A of the 
Act ♦ to be ^ttled by book-entry through 
the facilities of a depository or through 
the interface between two depositories.* 
Under the proposal, each party to such 
transactions will be required to submit 
to a depository all information and 
instructions required by the depository 
for book-entry settlement of the 
transaction to occur. The MSRB 
proposes that the rule change take effect 
on January 4,1993. 

Currently, Rule 0-12(f) requires, 
among other things, that interdealer 
transactions be settled by book-entry if 
the securities are eligible for deposit at 
a depository of whicm both parties are 
members, or, if the parties are members 
of different depositories, the securities 
are eligible at each of the two 
depositories.* Existing Rule G-12(f) 
effectively exempts fi^m the 
requirement of book-entry settlement 
interdealer transactions in depository- 
eligible securities in which at least one 
of the parties to the transaction is not a 


* In August 1991, the MSRB published the 
proposed rule change for comment as well as other 
draft amendments to Rules G-12(0 and G-15(d). 
Sixteen conunent letters were received. Twelve 
commenters supported the draft amendments. 

These included four industry operations groups, 
one trade organization, six dealers, and one bank. 
Two commenters offered comments without stating 
a position on the draft amendments, and two 
commenters opposed the draft amendments. The 
concerns raised by the two coounenters that 
opposed the draft amendments and the bases for 
their opposition are discussed In Section Ih infra. 

<The Depository Trust Company (**DTC*), the 
Midwest Secxirities Trust Company (**MSTC**). and 
the Philadelphia Depository Trust Company 
("Phiiadep") are thrM securities depositories 
registered as clearing agencies with the Commission 
imder section 17A that settle municipal securities 
in a book-entry environment Securities Exchange 
Act Release No. 20221 (September 23.1983). 48 FR 
45167. 

* For example. MSTC and DTC have established 
a custodial Interface so that an MSTC participant 
may deliver securities to • DTC participant, either 
for payment or free, udthout the actual physical 
seciirities ever leaving MSTC. Ukeurise. a DTC 
participant may make a similar book-entry 
movement to an MSTC participant This can be 
accomplished because DTC and MSTC are 
custodians and hold securities on behalf of each 
other. 

*ln addition. Rule G-12(f) requires an interdealer 
transaction to be settled by book-entry delivery 
when the transaction has been compved in an 
automated comparison system, and each party to 
the transaction, or its clearing agent for the 
transaction. It a member of a registered sectiriHes 
depository. MSRB Rule G-12(fKli)- 


depository member. Such transactions 
may be settled by physical delivery of 
securities certificates. The proposed rule 
change will eliminate this exemption by 
requiring book-entry settlement of 
interdealer transactions if the securities 
are eligible for book-entry settlement at 
a securities depository, or if the 
securities are made depository-eligible 
between trade date and settlement date.^ 
The proposal, however, will provide a 
narrow exception for municipal 
securities that are eligible at some, but 
not all, depositories. The exception will 

E revide that if a party to a transaction 
as made arrangements, through its 
clearing agent or otherwise, to use one 
or more depositories exclusively, and 
the transaction is not eligible for book- 
entry settlement at all such depositories, 
such a transaction by that party will not 
be subject to the requirements of the 
proposed rule change. The exception is 
necessary to ensure that the proposed 
rule change is not construed to require 
dealers to establish relationships with 
more than one securities depository in 
order to comply with the proposed rule 
change.® 

n. Discussion 

The Commission believes the MSRB's 
proposal is consistent with sections 15B 
and 17A of the Act.® Section 15B, 
among other things, requires that the 
MSRB’s rules be designed to foster 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in, municipal 
securities.'® In section 17A, Ckmgress 
called for the establishment of a 
national system for the prompt and 
accurate clearance and settlement of 
securities transactions. While municipal 
securities are defined generally as 
exempted securities under the Act," 
mimicipal securities are specifically 
included for purposes of section 17 A of 


'There are programa underway at depotitoriea to 
make bearer municipal securities automatically 
depository-eligible based on the trade data 
submitted to automated comparison and automated 
confirmaticm/affinnation systems. To the extent that 
these programs result in a security being made 
depository-eligible between trade date and 
settlement date, the proposed rule change will 
require book-entry settlement of transactions 
involving such securities. See Securities Exchange 
Act Release No. 31400 (November 4,1992), 57 FR 
53947. 

*In addition, the proposed rule change does not 
require a dealer to apply to make securities 
depository-eligible. Thus, an underwriter is not 
required to accomplish the initial distribution of the 
issue through a depository unless the underwriter 
chooses to do so by making the issue eligible at a 
depository prior to the distribution. 

•15 U.S.C 780-4 and 78q-l. 

»®15 U.S.C 78o-4(b)(2KC). 

15 U.S.C. 78c(aKl2KA). 
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the Act'^ In addition, in section 17A(e), 
Congress directed the Commission to 
use its authority to end the physical 
movement of securities certificales in 
connection with the settlemenl among 
brokers and dealers of transactians in 
securities. 

The proposed rule change is part of 
the MSRB's continuing effort to 
integrate municipal securities 
transactions into an automated 
clearance and settlement system. The 
MSRB has sought to affect this 
transaction in stages. In 1983, the MSRB 
adopted Rule G-t2(fl.'^ At that time, the 
MSRB stated that ultimately it intended 
to apply the Rule to all interdealer 
transactions in order for the munidpal 
securities market to obtain the 
maximum benefits and efficiencies from 
the automated system.^* To allow some 
dealers and institutional customers 
additional time to adfust to the 
automated systems, the MSRB created 
an exemption in Rule G-12(f) that 
allowed interdealer transactions in 
depository-eligible securities to be 
accomplished with physical delivery of 
securities certificates if at least one of 
the parties to the transaction is not a 
depository member. 

Since the adoption of Rule G~12(f). 
discussions concerning the Croup of 
Thirty recommendations have fb^sed 
attention on automated cltsarance and 
settlement,'* and the level of 
automation in the U.S. securities market 
has increased, la li^ of these 
developments, the MSRB beheves that it 
is now appropriate'to continue the 
implementation of amendments 
concerning the automated clearance and 
settlement of mtmicipal securities. This 
proposal is the first {mass of the MSRB'^s 
overall plan to complete the transition 
of the munidpal securities me^ket to 
automated teclmiques of dearance and 
settlement. Thus, the Commission 
believes that the proposal promotes the 
purposes of section 17A(e) by rodudng 


u.s.a 7ac(i)(12XBKti). 

'>iaa.S.C7Bq>l(«). 

'♦The BdxypHtm oTRuleG-irCf) fblhmed Ibe 
p mt i se of t he Ihx Equity end Flecei Reeponsibiitty 
Act rTEFRA") in 19S2. Pub. L. 97-240. fection 
310(b), 9S Stat 334, SSS-SOO (1MZ). 
elimi^ted the CKemption from U^S. Income tax for 
non-resUterad fonn fbemer) muiiidpel lecuntiet 
over one year in maturity issued aftvhsiy 1,19S3. 
This chsi^ effectively eUmineted Ibe pmctkeof 
issuing long-lerm anmiripel MCttiitiee in beerer 
form, which wes an obstacle to meting municipel 
securitie s elig ibie for depository psoceiafng. As e 
result of TEFKA, virtueiiy eil sues municipal 
securities are in registered form. 

Automeled Qaaranee and SetUement In the 
Municipal Seeuxitiae Market, A Report to the 
Secunties end ExchaageCommiesion (March 31, 
10S6). 

'♦The Group of Thirty'arecommssiditiane ere 
discussed in Qaerance and Settlement Systems to 
the World's Securities MszkeCa (March 1909). 


the physical movement of securities 
certificates in connection with the 
settlement among brokers and dealers of 
transactions in munidpal securities.'^ 
As noted earlier, two commenters 
opposed the proposaL One commenter 
stated that certain of its institutional 
customers wanted to continue receiving 
physical delivery of securities 
certificates on certain trades. The other 
commentef opposed the proposal 
because it prefarred to receive physical 
ddivery of securities certificates nom 
another dealer when physical delivery 
of securities certificates must be made to 
customers las might be the case when 
securities are purchased in the 
interdeeler maikei to satisfy retail 
transactimifi). This dealer cited the cost 
and delay that may be associated with 
withdrawing securities certificates from 
a depository to make physical delivery 
to a customer as a reason for this view. 
The MSRB believes that the great 
majority of interdealar transactions in 
depository-eligible securities already are 
being settled by book-entry and that 
there is relativ^y little use of the 
current exemption within Rule G- 
12(0-'” To the extant that a small 
number of such transactions are being 
settled with physical certificates, the 
MSRB believes that the proposed rule 
change will facilitate the cleamance and 
settlement of such transactions by 
reducing the exemption processing and 
delays associated ^th physical delivery 
against payment, the MSRB believes 
that the proposed rule change generally 
will reduce the cost of clearance and 
settlement in the industry by allowing 
dealers to discontinue su^ exception 
processing and rely to a greater extent 
on book-entry settlement 
The Commission recognizes that 
withdrawing securities from a 
depository physical delivery may 
impose some additional costs and 
delays on dealers. Nevertheless, the 
Commission believes that the benefits of 
the proposal outweigh any 
inconvenience to the dealers. Physical 
delivery of securities certificates is 
inefficient and costly and poses the 
potential risk to the industry that 
securities certificates will be lost or 
Interest payments will be misdirected.'® 


'MS U.S.C 78q-lfe]^ 

'♦The MSRB tilled that it ii unaware of boj 
dealer who doee not have ecceu to thabocl/'aoixy 
•ettlement lervicet of a lecitriaai depositocy. eii^ 
directly or through a doarutg agent See Seeoritiee 
Exchange Act Releate No. 31400 (November 4. 
1992), &7 FR 53947. 

'♦See Stateo/Dakmamv. Siat9Bf New Yoiiu No. 
Ill, Report of die Special Mailer (U.S. Supreoie 
Court, October term. 1991) ("R^wil"). The Raport 
discuMae the proceeiing difficuittai that mav bed 
to loat aacuriUei cartiScatee aod adadlrectea 
Intereft payments, and the Ixnplicatloii of such 


Thus, the Commission agrees with the 
MSRB that the proposed rule change, by 
eliminating this practice of street-side 
settlement by eliminating this practice 
for street-sida settlement, will reduce 
the cost of clearance and settlement in 
the industry by allowing dealers to 
discontinue exception processing and 
rely to a greeter extent on book-entry 
settlement. 

The Commission believes the 
proposed rule change is consistent with 
the objectives of Sections 15B and 17A 
because it will help reduce the cost and 
inefficiency associated with the 
physical clearance and settlement of 
municipal securities transactions by 
further incorporating municipal 
securities into the national system for 
the prompt and accurate clearance and 
settlement of transactions in 
securities.^® Inclusion of municipa] 
securities traosactioDS in an automated 
clearance and settlement system may be 
essential to the settlement of municipal 
securities transactions in three business 
days instead of five business days. Thus, 
the Commission applauds the MSRB’s 
efforts to move munidpal securities into 
a book-entry environment. 

in. Conclusion. 

For the reasons stated d>ove, the 
Commission finds that the proposed 
rule change is consistent with sections 
15B and 17A of the Act 

It h therefore ordered, ptirsuant to 
section 19(b)(2) of the Act, *' that the 
proposed rule change (File No. SR- 
MSRB-92-06) be, and hereby is, 
approved. Consislent with the MSRB's 
request, the proposal will take efiect on 
January 4.1993. 

For the Cozniitission. by the Division of 
Market Regulation, pursuant to delogatad 
authority.^* 

Jonathan G. Katz, 

Secretary. 

|FR Doc 92-31745 Piled 12-29-92; 8:45 and 
stuiNQ coot «ns-oi-M 


svents for the tschaet of uaebimad peraonal 
Intangiblo properly. 

♦♦Tho MSRB has ropresented that it tntopda to 
file, ivkhin the next eighteen moatha. piopoied mb 
changet with the Conimimion rebtiaf lo book/entry 
lettlenieDt of delivery venui payment end reoeipt 
veraui payment ('H^/RVP') customer 
tranaactfoDs; antometed Gomparboa at i n t erd a a br 
transactions: and automated confirmation and 
affirmation of DVP/RVP cualoaser tfenaaetbrna 

*' 15 U.S.C 78s(bK2). 

"17 an 200.30(s)fl2>* 










[RvImm No 34-31634; Flio No. SR-NYSE- 
S6-35] 

Setf-Regulatory Organizations; 
Republicatlon of Proposed Rule 
Change by the New York Stock 
Exchange, Inc., Reietlng to Extensions 
of Tlnie for Payment or Delivery of 
Securities 

December 22,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act’'), 15 U.S.C. 788(b)(1). notice is 
hereby given that on November 16, 

1988, the New York Stock Exchange. 
Inc, (**NYSE** or “Exchange") the 
proposed rule change as described in 
Items I. II and ni below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is republishing this notice 
to solicit comments on the proposed 
rule change from interested parties. 

The proposed rule change was 
published in Securities Exchange Act 
Release No. 26341 (December 5,1988), 
53 FR 49808 (December 9.1983). The 
Commission received 15 comment 
letters ^ as well as a letter from the 


' See letters from Richard E. Orie, Vice 
President—Director of Compliance. Q a R Claarlng 
Corpoiatioo. to Mary RevaU, Branch Chifif. 
Exchange Regulation. Diviaioo of Market 
Regulation, Commission, dated December 21,1888; 
I Craig Long. Vice President, Ga>eral Counsel and 
Secretary. Midwest Stock &cchange. to fooathan 
Katz. Secretary, Commissioo, dal^ De(»ber 23. 
1988; Devid C^kar. Vice PresideDt. Market 
Regulation and General CounseL Stock 

Exchange, to Jonathan Katz. Secretary. Commission, 
dated December 28, 1908; Donald B. Weston. 
Chairman. Cradiaon A Company. Incorporate, to 
Jonathan Katz. Secretary. Comintaaion. dated 
January 11 , 1969; Bernard L. Finger. Senior Vice 
Presidrai. Compliance Director. Seoulties 
Settlement Corporation, lo Seoetary, ComraissSon. 
dated January 18. 1989; John F. Caraley, Flirt of 
Michigan Corporatioa. to Jonathan Ka^ Secretary. 
Commission, dated January 23, 1909; Gerald L 
Oaks. Chief Finanda) Officer. Bartlett ft Co„ to 
Jonathan Katz, Secretary. Commission, dated 
January 30. 1969; Dartd Colker, Vice President 
Market Raguiaiioii and General Counael. Ondnaatl 
Slock Exchange, to Jonathan Katz, Secretary. 
Commission, dated January 31,1989; Derid P. 
Semak. Vice Preeideol-Regulatlou. Padftc Stock 
Exchange, to Janathan Katz. Secratary. Commission, 
dated January 31.1989 Richard T. Chase. 
Philadelphia Stock Exchange, to Jonathan Kaiz. 
Secretary, Commission, dated February 1,1989; J. 
Craig Long, Vice President. General Counsel and 
Secretary. Midwest Stock Exchange, to Jonathan 
Katz, Secretary. Commission, dated February 1, 

1989; Uura Homer. Securities Credit C fficer. Board 
of Governors of the Federal Reserve Syrtem. to 
Howard Kramer. Assistant Director. Ex^^hange and 
Options Regulation. Division of Mmrkei Regulation. 
Commission, dated March 8.1989; Johii E. Pinto. 
Executive Vice Piasident. Compliance, National 
Association of Securities Dealers, to JooMibMa Katz. 
Secretary. Commission, dated March 22.1989: John 
Geffrey. Chairman of the Board. Financial Clearing 
ft Services Cornnration, to Secretary of the 
Commissioii. dated March 27.1999; David Golkar. 
Vice President Market Pflgulatinn and General 
CounseL Cincinnati Stock Exchange, lo Howard 
Kramer. Assistant Director. Exchange and Options 


NYSE respoDcling to the comment 
letters.* 

The Commission has determined to 
republish the notice for comment 
because of the significant period of time 
that has lapsed since the proposal was 
initially published in the Federel 
Register and because of the number of 
comment letters that were received 
concerning the proposal. 

L Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange is proposing a new rule 
that would require all member 
organizations tor which the Exchange 
has been appointed the designated 
examining authority (“DEA") by the 
Commission pursuant to Rule 17d~l 
under the Act * to submit requests for 
extensions of time for payment or 
delivery of securities to the Exchange. 

n. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory oiganization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed i^e change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-fBgulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 

fAJ SeJf-jReguJatory Qi^ganjzatjon's 
Statement of the Purpose of, and 
Statutory Basis for, me Proposed BuJe 
Change 

(a) Authority to grant extensions of 
time on payment for purchases and 
delivery on sales of securities is given 
to a registered national securities 
exchange or a registered national 
securities association under Regulation 
T^ of the Federal Reserve Board (“FRB") 
and Rule 15c3—3(n) ^ under the Act 
when the self-regulatory oiganization 
(“SRO") is satisfied that a creditor 


Reflation. Divirton of Markrt Regulation. 
Co mmi raion, dated frily 9.1989. 

‘ See letter froiD James K. Buck. Senior Vice 
President and Secretary. New York Stock Exchange, 
to Mary Revell. Branch ChieL Exchange Regulation, 
Divizlon of Market Regulation. CommiMlon. dated 
May 31.1989 (raspondrag lo oomment letters by the 
C i ncin nati Stock Exchange, Midweet Slock 
Exchange. Pacific Stock Exdiange. Bartlett ft 
Company. Gradison ft Company, Incorporated and 
Securities SettienBent Corporation). 

M7CFR24ai7d-l (1991). 

^ 12 CFR 220.4(c) and 220.8(d) (1991). 

* 17 CFR 240.1Sc3-d (1991), 


(broker/dealer) is acting in good faith in 
making such a request and when, 
according to the creditor, exceptional 
circumstances warrant such action. 

Proposed new Rule 434 would require 
all member organizations for which the 
Exchange has l^n appointed the D£A 
by the Commission pursuant to Rule 
17d—1 under the Act to submit requests 
for extensions of time for payment or 
delivery of securities to the Exchange. 

Since no FRB or Commission 
standards for extension requests exist, 
each SRO that processes extension 
requests (other SROs include the 
American. Qndnnati, Midwest. Pacific 
and Philad^hia Stock Exchanges as 
well as the Qiicago Board Options 
Exchange and the National Association 
of Securities Dealers) ^ has its own 
parameters and procedures for 
evaluating, granting, and controlling 
extension requests. As a result, 
acceptable reasons, number of 
extensions permitted, special 
limitations and restrictions on 
customers are not uniformly applied 
and in some cases, possibly, not applied 
at all. Therefore, broker/dealers ran 
apply for extensions from several or all 
SROs to circumvffiQt any special 
requirements or the maximum number 
of extensions allowed by another SRO 
{i,e., while the NYSE restricts customers 
to 5 extensions in 12 months, the NYSE 
understands that some SROs allow more 
extensions or have no limitations). 

The Exchange has devoted 
considerable effort and expense to 
develop a computerized extension 
processing system which provides 
significant regulatory information to 
member organizations, the Exchange 
and industry regulators. The Exchange 
system contains specific criteria 
regarding acceptable reasons, number of 
days pennitted per extension and limits 
on number of extensions pennitted per 
code and in total. These criteria 
facilitate the prompt collection of 
monies and securities due and reduce 
exposure to losses for both customers 
and member organizations. The 
Exchange system generates ^ily and 
monthly reports which provide member 
organizations and Exchange staff a 
means to monitor the Inddence and 
reasons for the extension, potential 
abuses, compliance with appropriate 
regulations and indications of possible 
operational problems 


•At the time thrt the NYSE filed the proporad 
mle change, tiw Bortoa. Mldwert. 

Pacific end Philadelphia Stock Exchai^ and the 
National AteortafioD of Securitiae Danlari 
procetsed Regulation T extension requerta. See 
Securities Exduuige Act Reiease No, 26341 
(December 8,1988). 93 FR 49808 (Oeoraabef 9. 
1988). 
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The Exchange has been designated by 
the Commission as the DEA for almost 
ail of its members. This designation 
places sole responsibility upon the 
Exchange for examining its members for 
compliance with industry financial 
responsibility rules. Other SROs of 
which these broker/dealers are members 
are statutorily relieved of all such 
responsibilities. Therefore, the 
Ex^ange is the only SRO in a position 
to monitor and effectively impose 
restrictions dn the extension of credit by 
its members. This is an essential 
regulatory function that can affect the 
financial viability of a firm. 

In the NYSE’s view, requiring firms to 
file all extension requests with their 
DEAs would: 

—Facilitate monitoring for 
compliance with appropriate 
regulations based upon review of all 
extensions requested by a particular 
firm. 

—^Allow credit related financial 
restrictions placed upon a member firm 
to be made based upon complete 
information comprising all extensions 
requested. 

—^Enhance operational surveillance, 
e.g., excessive extension requests can bo 
an early indication of back office 
problems. 

—Ensure uniform application of 
standards to all customers of NYSE 
firms and uniform application of the 
extension of credit provisions of Federal 
Reserve Board Regulation T and SEC 
Rule 15c3-3(n). 

—Provide a valuable surveillance tool 
in detecting manipulation and other 
illegal trading activities. 

—^Provide the ability to detect 
possible sales practice problems. 

(b) The NYSE believes the proposed 
rule change is consistent with the 
requirements of Rule 17d-l under the 
Act in that the Exchange has been 
designated as having responsibility for 
examining its members for compliance 
with applicable financial responsibility 
rules such as Regulation T of the FRB 
and Rule 15c3-3 imder the Act. It is also 
consistent with section 7(a) of the Act 
in that it is designed to prevent the 
excessive use of credit for the purchase 
or carrying of securities and supports 
the purposes of Regulation T of the FRB. 

(B) Self-Begulatory Organization's 
Statement on Burden on Competition 

The proposed rule change will have 
an impact on competition in that other 
SROs will no longer receive revenue 
from processing extension reouests from 
broker/dealers which are dual members 
for which the Exchange has been 
appointed DEA. The Exchange does not 
believe that such impact will result in 


a burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. As DEA for 
most of its members, the Exchange is the 
only SRO charged with the duty to 
oversee compliance by these broker/ 
dealers with financial responsibility 
rules. The Exchange believes that 
information gathered in processing 
extension requests is essential in 
carrying out its statutory oversight 
responsibilities. 

(C) Self’Begulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were either 
solicited or received. 

m. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding, or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve the proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

rV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld frxim the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the NYSE. All submissions 
should refer to File No. SR-NYSE-88— 
35 and should be submitted by January 
21,1993. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

(FR Doc. 92-31744 Filed 12-29-92; 8:45 am) 
MLUNQ COOC tOIO-01-M 


[RoImm No. 3«1632; RIe No. SR-NYSE- 
92-24] 

Se)f* *Regulatory Organizations; New 
York Stock Exchange, inc.; Order 
Approving proposed Rule Change 
Relating to Amendments to Warrants 
Listing Standards in Para. 703.12 of the 
NYSE Listed Company Manual 

December 22,1992. 

On September 18,1992, the New York 
Stock Exchange, Inc. (“NYSE” or 
“Exchange”) submitted to the Securities 
and Exchange Commission (“SEC” or 
“Commission”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”)' and Rule 19b-4 
thereunder.* a proposed rule change to 
amend the warrants listing standards in 
Paragraph 703.12 of the NYSE Listed 
Company Manual. 

The proposed rule change was 
published for comment in Securities 
Exchange Act Release No. 31421 
(November 9,1992), 57 FR 54130 
(November 16,1992). No comments 
were received on the proposal. 

Paragraph 703.12, which governs the 
NYSE’s warrant listing standards, 
currently requires that each warrant 
listed on the Exchange represent the 
right to purchase at least one share of 
the common stock of a company whose 
common stock is already listed on the 
NYSE or will be listed there 
concurrently with that company’s 
warrants. The standards require that an 
issuer have 1,000,000 warrants 
outstanding and at least 400 holders of 
warrants.* *rhe standards specify that 
warrants should have a minimum life of 
one year, and an aggregate market value 
of at least $4 million. The present 
standard also cap the warrants’ exercise 
price: That price cannot be more than 
25% above the market price of the 
underlying common stock at the time 
the warrants are issued. As an 
alternative, a current premium of less 
than 25% over the average price of 
common stock for a 3 month period may 
be applied. Finally, Paragraph 703.12 


M5 U.S.C 7af(bKl)(19e8). 
*17CyR240.19b-4 (1991). 

* See letter from James E. Buck. Senior Vice 
President and Secretary, NYSE to Diana Luka- 
Hopson, Branch Chief, Commission, dated 
Decemheir 6.1992, which clarified the NYSE*s 
current warranU listing standards. 
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prohibits more than 50% of a company's 
e(^ty from being in warrant form. 

The Exchange proposes to amend 
Paragraph 703.12 to permit the listing of 
warrants representing the ri^t to buy 
any security, not just common stock. 
Paragraph 703.12, however, would 
continue to require that the underlying 
security be listed, previously or 
concurrently, on the NYSE. 
proposed rule change would also allow 
a company to issue warrants for more, 
or less, than one share of its securities. 
Amended paragraph 703.12 would 
specify that if warrants are exercisable 
into listed common stock, the listing of 
the warrants and the underlying 
common stock is subject to the NYSE's 
shareholder approval policy.'* * 

The Exchange also proposes to delete 
the strict numerical criteria limiting the 
warrants* exercise price and their 
proportion of total equity. Nevertheless, 
as amended, Paragraph 703.12 would 
still require that the NYSE consider 
these factors, including the relationship 
between the exercise price of the 
warrants and the price of the underlying 
security at the time of issuance: and the 
proportion of the issuer’s total equity 
that all issues of warrants represent, in 
determining elimbility for listing. 

The NYSE believes that the proposed 
amendments will provide the Exchange 
with greater flexibility to consider the 
eligibility for listing new warrant issues. 
The NYSE states that the proposed rule 
change is consistent with section 6(b)(5) 
of the Act which requires exchange 
rules to be designed to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with 
respect to, and facilitating transactions 
in securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and in general, to protect 
investors and the public interest. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange and, in particular, the 
requirements of section 6(bKS) of the 
Act.® In particular, the Coni^ssion 
believes the proposal is consistent with 
the section 6{b)(5) requirement that the 
rules of an exchange be designed to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 


* See Paragrapn 312.00 of NYSE Listed (V>mpeny 
Maniud. 

•15U.S.C TSflOj (19S8). 


informati^ with respect to and 
facilitating transactions in securities, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system and, in 
general, to protect investors and the 
public interest 

The Commission believes that 
Paragraph 703.12, as amended, should 
give the NYSE the flexibility it needs to 
adapt to today's rapidly changing 
marketplace. In recent years, ex^anges 
have diversified far beyond their 
traditional base of common stock. 
Allowing warrants to be issued on other 
securities will give the NYSE greater 
flexibility.® Its willingness to list 
warrants to buy fractional shares also 
recomizes ancl encourages innovation.^ 
Finally, deleting the absolute 
quantitative standards for the warrants* 
exercise price should enable the NYSE 
to make listing decisions based on the 
unique characteristics of each 
company's warrants. 

The Commission also believes that the 
remaining quantitative standards and 
qualitative standards should ensure that 
only substantial companies capable of 
meeting their financial obligations are 
eligible to have their warrants listed on 
the Exchange. The criteria affected by 
the proposed nile change represent just 
one part of the overall regulatory 
framework. Securities underlying the 
warrants must, as before, be listed on 
the NYSE. In addition, in order to list 
the warrants, they must meet the 
warrants listing standards. These 
requirements help ensure the quality of 
the issuer® and the adequate 
distribution of its securities.® Moreover, 
the NYSE will still consider certain 
factors, such as the warrants’ exercise 


*The Commission notot. howwer, that tbit rule 
filing does not address ths regulatory structure for 
trading index uwranu. Tha NYSE cuTentiy has a 
rule proposal pending with the Commission 
concerning the trading of index warrants. See File 
No. SR-NYSE-e2-17. In addUion. die Commission, 
on a cas^by<ase basis, may dedde that warrants 
on certain types of securities, d^iending on how 
they are structured, may have to comply uridi 
certain customer pro tec t!cm rules. 

^ The American Slock Exchange {-Anex’*) 
warrant listing standards are eimihir to those 
proposed by the NYSE. The Amex standards permit 
warrants to be issued on common stock or other 
securidee Ksled on the Amex or NYSE. Amm's rale 
also places no restrictkm on the conversion ratio. 
See tec 105 of the Amex Company Guide. 

* The general listing diteria of Para. 102 of tha 
NYSE Listed Company Manual most directly 
measure the quality of the issuer. Para. 102 provides 
minimum numeriod standards that a company 
must meet in order to have its securitias listed on 
the NYSE. Tbeae include the size and earning 
power of the company, the market for its securities, 
etc. 

•For example, as noted above, Para. 703.12 
establishes floors for the number of warrants 
outstanding and the number of hoklen of 
%viijTants. 


price and their proportion of total 
equity, in the listing decision, but the 
absolute quantitative standards will be 
deleted. 71) is ^ould provide the NYSE 
with greater flexibility in listing new 
warrant issues without compromising 
investor benefits and protec^ons.^® 

It is therefore (oxiered, pursuant to 
section 19(b)(2) of the Act.** that the 
proposed rule change (SR-NYSE-92- 
24) is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.’* 

Jonathan G. Katz, 

Secretary, 

(FR Doc, 92-31546 Filed 12-29-92; 8:45 am) 
■UJJNO coos ssio-oi^ 


[Relense Ho. 34-31631; File Noe. SR-OCC- 
92-21 and 8fMCC-e2-04] 

Self-Regulatory Organizations; Tha 
Options Clearing Corp., and The 
Intermarket Clearing Corp.; Order 
Approving Proposed Rule Changes 
Relating to the Calculation of 
Additional Margin 

December 22.1992. 

On August 5,1992, TTie Options 
Clearing Corporation ("OCC") and The 
Intermarket Clearing Corporation 
("ICC"J filed proposed rule changes 
(File Nos. SR-OCC-92-21 and SR-KX- 
92-04) with the Securities and 
Exchange Commission ("Commission**) 
pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
("Act").* Notice of the proposal was 
published in the Federal Register on 
October 30.1992, to solicit comments 
from interested persons.^ On December 
7,1992, OCC and ICC each filed an 
Amendment No. 1 to their proposal.® No 
comments were received. This order 
approved the proposals. 

1. Description of the Proposal 

The purpose of the proposals is to 
modify the calculation of additional 
margin by OCC’s and ICC’s margin 
systems, the Theoretical Intermarket 
Margin System ("TIMS"). The proposed 
rule changes would amend portions of 
OCC's Rules 601 and 602 and ICC's 
Margin Resolution to accomplish this 
purpose. 


’•By way of comparison. Amex does not 
expHcHIy include these as factors lo be considered 
in iU werrants lisUiig process. See. supra, note 6. 

” 15 U.S.C 785(b)(2) (1988). 

’»17 CFR 200.30-3(aXl2) (1991). 

’ 15 U.S.C 78s(b)(l) (1988). 

• Securitias Exchange Ad Na 31357 

(October 26.1992). 57 FR 49202. 

* The ame ndpi e n ts corrected typographical errors 
and were nonsubstantive in nature. 
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A. Background 

OCC and ICC (sometimes collectively 
referred to in this order as the “Clearing 
Corporations* *’) require Clearing 
Members to adjust their margin deposits 
with the Clearing Corporations by 9:00 
a.m. of every business day based on 
calculations performed the previous 
night bv CXXI and ICC using TIMS 
methodology.^ The Clearing 
Corporations impose a margin 
requirement on ^e net short positions 
in each Clearing Member account and 
give margin credits for unsegregated 
long positions. Under TIMS, the margin 
requirement or credit for a net option 
series position in a class group* that is 
itself a product groups® in a given 
Clearing Member account is equal to the 
premium margin ^ increased in the case 
of a negative liquidating value of 
decreased in the case of a positive 
liquidating value by the additional 
margin amount for that class group. 
Similarly, the margin requirement or 
credit for a product group comprised of 
two or more class groups is equal to the 
algebraic sum of the premium margin 
requirements and credits for the class 
groups in the product group increased 
in the case of a negative liquidating 
value or decreased in the case of a 
positive liquidating value by the 
additional margin amount for the class 
groups In the product group. 

The additional margin for a class 
group is essentially the amount of 
margin that would protect the Clearing 
Corporations from loss in the event of a 
move in either direction in the market 
value of the underlying interest by an 
amount up to or equal to the margin 


« cxx: Rule 605 end ICC Rule $03. 

* For purposes of OCC Rules 601 end 602. e *'cleis 
group** consists of ell pul end cell options heving 
the seme underlying interest In the cese of OCC 
Rule 602. e class group elso Includes commodity 
options end futures which ere subject to margin at 
OOC because of e cross-margining program with a 
Participating Commodities dealing Organization. 
Upon the Commission*s approval (rf File Na SR~ 
OOC>91-OS. a class group ^11 include Index 
Participations having the same underlying interest 
(for notice of that filing, see Securities Exchange 
Act Release No. 29061 (April 21,1991). $6 FR 
16142). In the case of the ICC Board Resolution 
descril)ing the calculation of margin, a class group 
consists of, in addition to put and call securities 
options having the same underlying interest (which 
are sul^ect to margin at IOC because of ICC*s cross- 
margining program with OCC). commodity options 
and fuhuos relating to the same underl 3 dng interest. 

* A *'product group*' consists of all class groups 
having underlying interests that the Qearing 
Corporations have determined exhibit price 
correlation sufficient to warrant margining on a 
combined basis. 

'The term “premium margin** means the 
liquidating value of the positions based upon 
premium levels at the close of trading on the 
preceding trading day. 


interval.® The additional margin for a 
product group is essentially an amoimt 
that, given the price correlation between 
the interests underlying the class groups 
in the product group, is calculated to 
protect the Clearing Corporations from 
loss in the event of the likely 
combinations of moves in the market 
values of the underlying interests by an 
amount up to or equal to their 
respective margin intervals. 

TIMS calculates additional margin 
amounts by utilizing options pricing 
theory to calculate ^eoretical 
liqui^ting values for the net series 
options positions in each class group. 
T^e theoretical liquidating values are 
calculated by assuming a change in the 
market value of the underlying interest 
within the interval between the 
previous day’s closing market price of 
the underlying interest plus the margin 
interval (“upside price”) and the 
previous day’s closing market price 
minus the margin interval (“downside 
price”). In addition to the upside price 
and the downside price, theoretic^ 
liquidating values are calculated at 
intermediate points within the interval 
because some combinations of positions 
can have greater net theoretical 
liquidating values at an intermediate 
point than at either of the end points of 
the interval. 

B. The Current TIMS Additional Margin 
Methodology ® 

For a product group comprised of 
only one class group, TIMS currently 
calculates additional margins as follows. 
Theoretical liquidating values for the 
class group are calculated: (1) For an 
upside price, (2) for a downside price, 
and (3) at each intermediate point 
between the upside price and the 
downside price that is equal to an 
exercise price for any of the series in the 


* A “margin interval** if the maximum one-<iay 
price movement against which the Clearing 
Corporations desire to protect It is determined for 
i>*rh underl)ring interest based on an analjrsis of the 
volatility in the market for the underlying interest 

*The description of the additional margin 
calculation in this proposed rule change does not 
include a description of the short option 
adjustment The short option adjustment is 
essentially a refinement of the additional margin 
calculation which is intended to assure that TIMS 
requires a minimum amount of additional margin 
with respect to certain net short positions in d^ 
out-of-the-money options. OOC and ICC both have 
proposed to modify the short option adjtistment as 
set forth in File No. SR-OOC-91~12 (for notice of 
filing, see Securities Exchange Act Release No. 
29445 (July 17. 1991). 56 FR 34083) and in File No. 
SRr-ICC-92-03 (for notice of filing, see Securities 
Exchange Act Release No. 31181 (September 14. 
1992), 57 FR 43759) both of which are currently 
pending before the Commission. The two rule 
changes that are the subject of this notice do not 

pnopose to change the method of calculating the 
short option adjustment. 


class group.'® The variation between 
each of these liquidating values and the 
applicable premium margin requirement 
or credit is determined. The largest 
variation, whether representing a 
margin credit or requirement, in the 
event of a rise in the market value of the 
underlying interest (“upside variation”) 
and the largest variation, whether 
representing a margin credit or 
requirement, in the event of a decline in 
the market value of the underlying 
interest (“downside variation”) are 
identified. The additional maigin 
requirement is equal to whichever of the 
upside variation, the downside 
variation, or the alternative minimum 
additional margin requirement 
represents the largest margin 
requirement." 

For a product group comprised of two 
or more class groups, TIMS currently 
calculates additional margin as follows. 
Any class group upside variation or 
downside vciriation that represents a 
margin credit is reduced by a percentage 
specified by the Clearing 
Corporations," The upside variations in 
the product group are added together to 
produce a net upside variation and the 
downside variations in the product 
group are added together to produce a 
net downside variation. The additional 
margin requirement is equal to 
whichever of the net upside variation, 
the net downside variation, or the 
alternate minimum additional margin 
requirement represents the largest 
margin requirement. 


'^’The current TIMS lyttem usee ectual. 
exchaDge-liitad exercise pricee. es dietiDCt from 
(XX:-geoertted Ureoreticel exercise prices, for the 
intermediate points on foe margin interval. 
Telephone conversatioD between James C Yong. 
Deputy General Counsel. OCXX and Thomas C Etter. 
Jr.. Attorney. Division of Market Regulation 
(‘*Division*T Commission (December 17,1992). 

'’The alternative minimum additional margin 
requirement essentially assures that 'TIMS requires 
a minimum amount of additional margin even in 
situations as where accounts are fully hedged (i.e.. 
accounts in efoich the value of the unsegregated 
long positions equals or exceeds foe value of foe 
short positions). The alternative minimum 
additional margin calculation is described in 
Securities Exchange Act Release No. 29990 
(November 26.1991). 56 FR 61455 [File Nos. SR- 
CXX>-91-18 and SR-40C-91-011 (order approving 
proposed rule changes vrhich provide for an 
alternative minimum additionid margin 
requirement). The two rule changes that are foe 
subject of this order do not propose any change In 
foe alternative minimum additional margin 
calculation. 

'*This percentage is determined on foe basis of 
studies of foe price correlations of the underlying 
Interests in foe product group. For example. OOC 
currently has established the percenta^ for foe 
sto<^ option product group at 70% and has 
established percentages that range from 5% to 30% 
for the various non-equity option product groups. 
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C. The Revised TIMS Additjoncd Margin 
Methodology^^ 

Internal reviews of TIMS have led the 
Clearing Corporations to conclude that 
TIMS will generate additional margin 
requirements that more accurately 
reflect the risk to each Clearing 
Corporation presented by the positions 
in a product group in an account if the 
variations relating to all intermediate 
points between the upside price and the 
downside price in the class group or 
groups in the product group are taken 
into account in making the product 
group additional margin calculation. As 
described above, the current TIMS 
additional margin methodology uses 
only the upside variation and the 
downside variation [i.e., for each class 
group, only the largest of the variations 
in the event of a rise or a decline in the 
market value of the interest underlying 
the class group) in making the product 
^oup ad^tional margin calculation. It 
is therefore possible that the upside 
variation for one class group in the 
product group may correspond to the 
upside price for that class group while 
the upside variation for another class 
group in the product group may 
correspond to an intermediate point 
between the upside price and the 
market value of the underlying interest. 
In combining these two upside 
variations to generate a net upside 
variation for the product group, the 
current TIMS methodology is implicitly 
assuming that these market moves in the 
two class groups are likely to occur 
simultaneously. However, given the fact 
that the class groups within the product 
group exhibit price correlation, it is 
unlikely that the upside variation for 
one class group will correspond to the 
upside price for that class group while 
at the same time the upside variation for 
another class group will correspond to 
an intermediate point between the 
upside price and the market value of the 
underlying interest. 

Additional margin calculations which 
combine upside variations or downside 
variations resulting from points other 
than the upside or downside prices of 
the respective class groups do not occur 


’’ OOC and KX bava each repreaeoted to tha 
CommUiion that tha propoiad modlficadona to tha 
TIMS methodology never result In an 
additional margin calculation that U leas than tha 
additional margin amount currently being 
calculated by TIMS. Letters from lames C Yong. 
Deputy General Counsel OOC, to Jerry W. 
Carpenter, Branch Chief. Division, Ounmission 
CDec»nber 21,1992) and from James C Yong, 
Deputy General Counsel. lOa to Jerry W. Carpenter, 
Branch Chief. Division, Commission CDecember 21, 
1992) 


frequently because the upside 
variations and downside variations in 
most class groups generally correspond 
to their resjyective imside prices and 
downside prices. When such a situation 
does occur, however, the resulting 
additional margin amount for the 
product group as a whole may either 
overestimate or underestimate the risk 
presented by the positions in the 
product group.'* For example, if the 
additional margin requirements for each 
of two class groups results from the 
class groups’ upside variations and if 
the two variations relate to different 
points in their respective margin 
intervals, adding me two requirements 
will produce an overestimated 
additional margin requirement for the 
product group because both 
requirements are imlikely to occur 
simultaneously. Similarly, if one class 
group has an additional margin 
requirement resulting from its upside 
variation and another has an adaitional 
ma^n credit resulting from its upside 
variation end if the two upside 
variations relate to different points in 
their respective margin intervals, 
offsetting the requirement and the credit 
will produce an underestimated 
additional margin amount for the 
product group because the requirement 
and the credit are imlikely to occur 
simultaneously. 

The proposed changes to OCC Rules 
601 and 602 and to the ICXl Margin 
Resolution would minimize the 
likelihood of such misestimations by 
using the variations relating to all 
intermediate points between the upside 
price and the downside price in each 
class group in making product group 
additional margin calculations. Instead 
of using the exercise prices of all series 
in each class mup as the intermediate 
points for adaitional margin calculation 
purposes, the interval between the 
upside price and the downside price for 
each class group would be divided into 
a fixed number of subintervals, and the 
points between the subintervals would 
be used as the intermediate points.'* As 


has repretented that such additional 
m a rgin calculations occur in less than 5% of all 
additional margin calculations. 

As previously stated, the Clearing Corporations 
have represented to the Commission that their effort 
to m ini m l i e the likelihood of such misestimations 
of the risk presented vfill never restilt in an 
additional margin calculation that is less th^n the 
additional margin amount currently l»ing 
calculated by TIMS. Supra, note 13. 

’*CXX Rule SOI would divide the interval 
between the upside price and the downside price 
for equity options into ten subintervals. This %vould 
result in eight intermediate points, the upside price, 
and the downside price being used for additional 
margin calculation purposes. The centerpoinl 
representing no movement in the market price of 
the underlying interest, %rould never generate an 


a result, all class groups in a product 
group would have an equal number of 
intermediate points. The variations for 
each set of corresponding points would 
be algebraically added together to 
generate a set of ten net variations for 
the equity option product group and 
twenty net variations for the non-equity 
option product groups.'^ The additional 
marcin requirement for a product group 
would the largest of any of the net 
variations representing a margin 
requirement or the alternative 
additional margin requirement. 

n. Discussion 

The Commission believes that the 
projposals are consistent with the Act 
ancl particularly with section 17A of the 
Act.'* Sections 17A(b)(3) (A) and (F) of 
the Act provide that a clearinc agency 
and its rules must be designed to assure 
the safeguarding of securities and funds 
in its custody or control or for which it 
is responsible.'* Those sections also 
require that a clearins agency and its 
rules be designed to lacilitate the 
prompt and accurate clearance and 
settlement of securities transactions and 
to protect investors and the public 
interest. As discussed below, the 
Commission believes that the proposals 
enhance the Clearing Corporations' 
ability to meet their statutory 
obligations with respect to their 
automated margin systems. 

Internal reviews of TIMS have led the 
Clearing Corporations to conclude that 
the risks presented by the positions in 
a clearing member's account can be 
more accurately measured if more 
intermediate points between the upside 
price and the downside price in each 
class ^up are taken into consideration 
in making the additional margin 


additional margin requirement or credit Additiooal 
margin calculations ^ equity options are currently 
performed using an average of four intermediate 
poinU that represent two upside and two downside 
exercise prices. Similarly. OCX Rule 902 would 
divide the interval between the upside price and 
the downside price for non-equity options into 
twenty subintervals. This would result in eighteen 
intermediate points, the upside price, and the 
downside price being used for additional margin 
calculation purpoees. Additional iMtgtn 
calculations for non-equity options are currently 
performed using an average of ten intermediate 
points that represent five upside and five do%mside 
exercise prices. KX7s Margin Resolution also would 
divide the interval b et w een the upside price and 
the downside price for options into t%venty 
subintervals resulting in eighteen intermediate 
points, the upside price, and the downside price 
being used for additional margin calculation 
purposes. 

’’Variations representing maigin credits are 
reduced in the same way that marg in credits from 
upside variations and downside variations are 
currently reduced. See footnote 11 and 
accompanying text 

’•l5U.S.C78q-l (1998). 

’•15 U.S.C 78q-l(bX3) (A) and (F) (1968). 
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calculation for the product group. 
Accordingly, the Clearing Corporations 
believe that the proposals will generate 
**additional mar^** requirements that 
will more accurately reflect the ‘‘true 
risk” to each Clearing Corporation. 

These proposals are designed to fine 
tune the existing TIMS mar^n system, 
rather than make major modifications 
which would result in significant 
changes in the amoiint of clearing 
margin posted by members. In fact, OCC 
has assured the Commission that with 
respect to clearing margin, both on an 
aggregate basis and on a member-by- 
member basis, these proposed 
modifications to the exi^ng margin 
system will: (1) In most cases cause no 
changes in margin levels and (2) in 
those cases where changes occur, it will 
generally cause an increase in margin 
requirements reflecting potential 
exposure to OCC that will now be 
addressed. 

In view of the foregoing, the 
Commission believes that by modifying 
TIMS to increase the numbers of 
intermediate points used In the 
calculation of additional mar^n, these 
proposals provide each Clearing 
Corporation with a more accurate 
measure of the clearing margin needed 
to cover the calculated levels of risks 
and ultimately the risk of member 
default. Therefore, the proposals are 
consistent with the Clearing 
Corporations’ statutory obligations 
under section 17A. 

in. Conclusion 

For the reasons discussed above, the 
Commission believes that the proposals 
are consistent with the requirements of 
the Act, particularly with section 17A of 
the Act, and the rules and regulations 
thereunder. 

It Is Therefore Ordered, pursuant to 
section 19(b)(2) of the Act,* *® that the 
proposed rule changes (File Nos. SR- 
OCC-92-21 and SR-ICC-92-04) be, and 
hereby are, approved. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.*' 

Jonathan G. KaU, 

Secretary. 

IFR Doc. 92-31645 Filed 12-29-92; 8:45 am] 
BILUHQ cooc toie-ei-ii 


»«l5US.a 78s(b) (1988). 

17 CFR 2a0.30-3(a)(12) (1991). 


[ReiMM Mo. 24^1635; File Mo. 8R-P8E- 
92 - 36 ] 

Self-Regulatory Organlzatlona; Filing 
and Order Granting Accelerated 
Approval of Propoaed Rula Change by 
the Pacific Stock Exchange, Inc., 

Relating to an Extension of the 
Exchange’a Lead Market Syatem Pilot 
Program 

December 22,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”),* notice is hereby given that on 
(October 28,1992, the Pacific Stock 
Exchange. Inc. (“PSE” or “Exchange”) 
filed with the Securities Exchange 
Commission (“Commission”) the 
proposed rule change as described in 
Items I. n and IE below, which Items 
have been prepared by the self- 
regulatory organization. The 
(Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The PSE proposes to extend its Lead 
Maiket Maker (“LMM”) System pilot 
program through September 30,1993. 
The Exchange’s LMM System 
supplements the standard PSE options 
trading pit by establishing LMMs for 
certain options classes. The Exchange 
has proposed amendments to its LMM 
system is several separate filings; * 
however, the Commission at this time 
only is considering an extension of the 
existing LMM system. 

n. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and statutory basis for, the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places 8j>edfied 
in Item IV below. The self-regulatory 
organization has prepared summaries, 
set forth in sections (A), (B), and (C) 
below, of the most significant aspects of 
such statements. 


M9U.S,C 78s(bXl)(19e2). 

* Soe Securitiei Exchang« Act Roieasa No. 29055 
(April 5,1991). 56 FR14959 (File No. SR-PSE-91- 
08); SR-PSB-91-08. Amendmonl No. 1. See also 
SR-PSB-92-35. 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

On January 17.1990. the Commission 
approved, on a pilot basis, a PSE 
proposal to establish an LMM system in 
order to enhance the ability of the 
Exchange to compete in a multiple 
trading environment.* The Exchange's 
LMM system is designed primarily for 
new options classes and options classes 
with comparatively low volume. Under 
the existing pilot program, members 
appointed as LMMs assume 
responsibilities and acquire rights in 
their appointed options classes beyond 
the obUgations and rights of market 
makers that trade in the same options 
class. In addition to the normal 
obligations of a market maker, the LMM 
must assume additional obligations 
designed to strengthen the market 
making in the designated options class. 
The LMM, among other things, is 
responsible for ensuring the accurate 
dissemination of market quotations, 
determining the algorithm for the PSE’s 
Auto-Quote System, assiuing that each 
market quotation is honored consistent 
with minimum obligations established 
by Exchange rules, and must participate 
in applicable automatic execution 
systems. Moreover, an LMM must be 
present at the trading post for his LMM- 
designated options class throughout 
every trading day.* 

The Commission initially approved 
the LMM pilot program to continue for 
eighteen months to July 31,1991.^ 
Thereafter, the Commission granted two 
extensions to the pilot program: One for 
one year, to July 31.1992; * the other for 
three months, to October 31,1992.* The 
Exchange now sedks an additional 
extension of the pilot program to 
September 30,1993. 

The Exchange requests the proposed 
extension for uie following reasons. 
First, the Exchange has submitted to the 
(Commission a separate rule filing that 
would amend PSE Rule 6.02, gove^ng 
the LMM system.^ At the present time, 
additional rule filings pertaining to the 
LMM system are pending Commission 
approval.® Tlierefore. the Exchange 


* See Seoiritiei Exchenge Act Release No. 27631 
OaDuary 17,1990), 55 FR 2462. 

* See Sacuiitiet Exchange Act Release No. 27631 
(January 17,1990), 55 FR 2462 (approving SR-PSB- 
91-22). 

• See Securitiee Exchange Act Release No, 29475 
Ouly 23.1991). 56 FR 36163 (approving SR-PSE- 
91-22). 

• See Securities Exchange Act Release No. 31063 
(August 21.1992). 57 FR 39255 (approving SR- 
PSB-92-27). 

^ See note 2. supra. 

^Jd. 
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requests the extension in order to 
evduate the system in light of the 
pending rule nlings, if approved. 
Second, the Commission approved, in 
June 1992, a PSE proposal to restructure 
certain options committees of the 
Exchange. Under the proposal, the LMM 
Appointment Committee was abolished 
and its former responsibilities were 
assum^ by the Options Allocation 
Committee and the Options 
Appointment Committee. The Exchange 
also seeks the extension to evaluate and 
refine this restructuring. 

The PSE believes, based on the pilot's 
performance, that the LMM system is 
viable and effective and that an 
uninterrupted pontinuation of the pilot 
program is warranted based on the 
importance of maintaining the quality 
and efficiency of the Exchange's 
markets. The Exchange, rather than 
seeking permanent approval of the pilot, 
however, proposes one additional 
extension of the pilot program in order 
to be able to better evaluate the 
effectiveness, impact, and merits of the 
LMM program as well as any benefits to 
the public that may ensue from the 
operation of the pilot program. 

The PSE believes that tne proposed 
rule change is consistent wim section 
6(b)(5) of the Act in that it will facilitate 
securities transactions, enhance 
competition, and promote the protection 
of investors and the public interest. 

(B) Self-Regulatory Organization *s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change imposed a 
burden on competition. 

(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments on the proposed 
rule change were neither solicited nor 
received. 

111. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The Exchange has requested 
accelerated approval of the proposed 
rule change pursuant to section 19(b)(2) 
of the Act so that the LMM pilot 
program can continue. The Commission 
finds that the proposed rule change to 
extend the pilot program until 
September 30,1993 is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of section 6 and the rules 


and requirements thereunder.® The 
Commission concludes, as it did when 
approving the commencement of the 
pilot program, that the PSE proposal 
may enh^ce the market-making 
mechanism on the PSE, thereby 
improving the markets for listed options 
on the Ex^ange. Specifically, the 
Commission believes the LMM pilot 
program may improve the PSE’s market 
making capabilities by creating long¬ 
term commitments to options classes. 
Moreover, the pilot program will 
continue with adequate due process 
safeguards in the LMM selection and 
termination procedures and retain 
procedures mat prevent the misuse of 
material non-puDlic LMM information 
by either an LMM or a broker-dealer 
affiliated with an LMM. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of notice thereof in the 
Federal Register because the PSE has 
not indicated that there have been any 
problems associated with the operation 
of the LMM system. In addition, while 
the Commission believes good cause 
ewsts to approve the extension of the 
pilot program on an accelerated basis to 
allow it to continue, the Commission is 
currently reviewing a report prepared by 
the PSE relating to the status and 
operation of the pilot program. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street. NW.. 
Washin^on. DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change mat are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission's Public Reference 
Section. 450 Fifth Street. NW.. 
Washington. DC. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number in the caption 
above and should be submitted by 
January 21,1993. 


M5U.S.C 78(16X5) (1962). 


It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,*® that the 
proposed rule change (SR-PSE-92-36) 
is approved and, accordingly, the Lead 
Market Maker pilot program is extended 
until September 30,1993. 

For the Ckiminiuion. by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

|FR Doc. 92-31742 Piled 12-29-92; 8;45 am) 

KUJNQ COOC 


SMALL BUSINESS ADMINISTRATION 
[LIcanaM #09^^6265] 

Pacific Capital Fund; Licanaa 
Surrandar 

Notice is hereby given that Pacific 
Capital Fund. (“Pacific (^pital'*). 675 
Mariner's Island Blvd., San Mateo. 
California. 94404, has surrendered its 
license to operate as a small business 
investment company under the Small 
Business Investment Act of 1958, as 
amended (“the Act"). Pacific (^pital 
was licensed by the Small Business 
Administration on July 27,1981. 

Under the authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on 
r^cember 8.1992, and accordingly, all 
rights, privileges, and franchises derived 
therefrom have been terminated. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
Investment Companies) 

Dated: December 22,1992. 

Wayne S. Foren, 

Associate Administrator for Investment. 

IFR Doc, 92-31628 Filed 12-29-92; 8:45 am| 

BtLUNO CODE S02S-01-M 


Region V Advisory Council; Public 
Meeting 

The U.S. Small Business 
Administration Region V Advisory 
Council, located in the geographical 
area of Cleveland, will hold a public 
meeting from 9 a.m. to 12 noon on 
Friday, January 29.1993 at the U.S. 
Small Business Administration, 1111 
Superior Avenue, suite 630, Cleveland, 
Ohio, to discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others oresent. 

For further information, write or call 
Norma M. Nelson, District Director, U.S 
Small Business Administration, 1111 


'«15U.S.C 78s(b)(2) (1982). 
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Superior Avenue, suite 630, Cleveland, 
Ohio 44114-2507, (216) 522-4180 EXT 
107. 

Dated: Docember 23, 1992. 

Caroline Beeeon, 

Assistant Administrator, Office of Advisory 
Councils. 

(FR Doc, 92-31627 Filed 12-29-92; 8:45 am) 
BILLING CODE •02S>-01-M 


DEPARTMENT OF TRANSPORTATION 

Aviation Proceedings; Agreements 
Filed During the Week Ended 
December 18,1992 

The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C. 412 
and 414. Answers may be filed within 
21 days of date of filing. 

Docket Number: 48554 
Date filed: December 14.1992 
Parties: Members of the International 
Air Transportation Association 
Subject: Telex—Comp Reso. 024F— 
Iceland Local Currency Fare Changes 
Proposed Effective Date: January 1,1993 
Docket Number: 48555 
Date filed: December 14,1992 
Parties: Members of the International 
Air Transportation Association 
Subject: Comp Mail Vote 603 Amend 
Rounding Units for Mexico 
Proposed Effective Date: January 1,1993 
Docket Number: 48558 
Date filed: December 16.1992 
Parties: Members of the International 
Air Transportation Association 
Siib/ecf: Telex—Resolution 024f— 
Sweden Local Currency Fare Changes 
Proposed Effective Etofe: January 3,1993 
Docket Number: 48561 
Date filed: December 18,1992 
Parties: Members of the International 
Air Transport Association 
Subject: Telex—TC23 Mail vote 606 
Middle East—^TC3 fares 
Proposed Effective Date: December 24. 
1992 

PhyUii T. Kaylor, 

Chief, Documentary Services Division. 

|FR Doc 92-31616 Filed 12-29-92; 8:45 am) 
BtLUNO COOE 4910^t2-M 


Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Uruier 
Subpart Q During the Week Ended 
December 18,1992 

The following Applications for 
Certificates of Public Convenience and 
Necessity and Foreign Air Carrier 
Permits were filed under subpart Q of 
the Department of Transportati on*s 
Procedural Regulations (See 14 CFK 


302.1701 et seq.). The due date for 
Answers. Conforming Applications, or 
Motions to Modify Scope are set forth 
below for each application. Following 
the Answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases 
a final order ivithout fu^er 
proceedings. 

Docket Number: 48549. 

Date filed: December 11.1992. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: January 8.1993. 

Description: Application of Time Air 
Sweden AB. a/b/a Air Sweden, 
pursuant to Section 402 of the Act 
and subpart Q of the Regulations 
applies for an initial foreign air carrier 
permit authorizing it to engage in 
foreign charter air transportation of 
persons and property from a point or 
points in Denmcirk, Norway and 
Sweden to a point or points in the 
United States. In addition. Air 
Sweden requests authority to operate 
charter services between all points in 
the United States and points not in 
Denmark, Norway or Sweden, or in 
the United States pursuant to part 212 
of the Department's Economic 
Regulations. 

Docket Number: 45723. 

Date filed: December 18,1992. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: January 15,1993. 

Description: Application of Transportes 
Aereos Ejecutivos, S.A. de C.V., 
pursuant to section 402 of the Act and 
subpart Q of the Regulations, applies 
for Amendment of its Foreign Air 
Carrier Permit, to permit TAESA to 
engage in the scheduled air 
transportation of persons, property 
and mail on the s^eduled 
combination route: Zacatecas, Mexico, 
on the one hand, and Los Angeles, 

CA, on the other hand. 

PhyUis T. ICaylor, 

Chief, Documentary Services Division. 

(FR Doc. 92-31617 Filed 12-29-92; 8:45 am| 
BILLING CODE 


Coast Guard 
[COO 92-075] 

Towing Safety Advisory Committee 

AGENCY: Coast Guard, DOT. 

ACTION: Notice of meetings. 

SUMMARY: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463; 5 U.S.C App. I), notice 


is hereby given of a meeting of the 
Towing Safety Advisory Committee 
(TSAC) and Subcommittees. A 
preliminary meeting of the TSAC 
Subcommittees will be held on 
Wednesday. January 13,1993, in room 
2415 of U.S. Coast Guard Headquarters. 
This meeting is scheduled to run from 
3 p.m. to 4 p.m. Attendance is open to 
the public. The fiill Committee meeting 
will be held on Thursday. January 14, 
1993, from 8:30 a m. to 12 noon in the 
same room. This meeting is also open to 
the public. The agenda follows: 

1. Subcommittee Reports 

a. Personnel Manning and Licensing 

b. Tug-Barge Construction, 
Certification and Operations 

c. Personnel Safety and Workplace 
Standards 

d. Oil Pollution Act of 1990 
Implementation 

2. Other Topics of Discussion 

With advance notice, and at the 
discretion of the Chairman, members of 
the public may present oral statements 
at the meeting. Persons wishing to 
present oral statements should notify 
the TSAC Executive Director no later 
than the day before the meeting. 

Written statements or materials may 
be submitted for presentation to the 
Committee at any time; however, to 
ensure distribution to each Committee 
member. 20 copies of the written 
material should be submitted to the 
Executive Director by January 8,1993. 
FOR FURTHER INFORMATION CONTACT: CDR 
Robert Letoumeau, Executive Director, 
Towing Safety Advisory Committee, 
room 1300, U.S. Coast Guard 
Headquarters (G-MTH-4), 2100 Second 
Street, SW., Washington, DC 20593— 
0001, (202) 267-2997. 

Dated: December 21,1992. 

R.C North, 

Acting Chief, Office of Marine Safety, Security 
and Environmental Protection. 

(FR Doc. 92-31592 Filed 12-29-92; 8:45 am) 

BILUNG CODE 4910-14-44 


Federal Highway Administration 

Intelligent Vehicle-Highway Society of 
America; Public Meetings 

AGENCY: Federal Highway 
Administration (FHWA), DOT, 

ACTION: Notice of public meetings. 

SUMMARY: The Intelligent Vehicle- 
Highway Society of America (IVHS 
AMERICA) will hold meetings of its 
(Coordinating Council on January 27 and 
January 28 and of its Board of Directors 
on February 22,1993. FVHS AMERICA 
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provides a forum for national discussion 
and recommendations on IVHS 
activities including programs, research 
needs, strategic planning, standards, 
international liaison, and priorities. The 
charter for the utilization of IVHS 
AMERICA establishes this organization 
as an advisory committee under the 
Federal Advisory Committee Act, 5 
U.S.C App. 2, when it provides advice 
or recommendations to DOT officials on 
IVHS policies and programs. (56 FR 
9400, March 6,1991). 

DATES: The Coordinating Coimcil of 
IVHS AMERICA %vill meet on January 
27, horn 1 p.m. to 5 p.m., and on 
January 28,1993, from 8:00 a.m. to 4 
p.m., c.t. Hie session is expected to 
focus on: (1) Report from the 
Coordinating Council Committee 
Review (Sunset/Sunrise) Task Group, 

(2) Technical Committee Reports, (3) 
International Update, (4) Systems 
Architecture Program Update. (5) 
Automated Highway System Update, (6) 
Preliminary Planning for the next 
Tactical Plan, and (7) Other technical 
activities of IVHS AMERICA. 

The Board of Directors will meet on 
February 22,1993, from 8:30 a.m. to 4 
p.m., c.t. The session is expected to 
focus on: (1) Coordinating Council 
report. (2) Discussion of IVHS 
AMERICA annual planning schedule 
and process. (3) Report of the 
Coordinating Council Committee 
Review (Sunset/Sunrise) Task Group, 

(4) Report of the International Liaison 
Committee, and (5) Nominating 
Committee presentation of proposed 
nominations for Board of Directors and 
Coordinating Council members. All of 
the meetings are open to the general 
public. 

ADDRESSES: The Grand Kempinski 
Dallas, 15201 Dallas Parkway, Dallas. 
Texas 75248. 

FOR FURTHER MFORIIATION CONTACT: 

Mr. Lyle Saxton. FHWA, HSR-1, 6300 
Gemgetovim Pike, McLean. VA, 22101, 
(703) 285*2021, office hours are fr*om 
7:30 a.m. to 4 p.m, e.t., Monday through 
Friday, except for legal holidays: or Dr. 
James Coslantino. IVHS AMERICA. 

1776 Massachusetts Avenue, NW., fifth 
floor. Washington. DC 20036, (202) 857- 
1202. 

(23 U.S.C 315; 49 CFR 1.48) 

Issued on: December 23.1992. 

T.O. Larson, 

Administrator, 

(FR Doc. 92-31737 Filed 12-29-92; 8:45 am) 
SILUNQ CODE 4S10-22-M 


National Highway Traffic Safety 
Administration 

[Docket No. 92-69; Nodes 1] 

Recalpl of Patitlon for Dalormlnatlon 
That Nonconforming 1974 BMW R75/B 
Motorcyclaa Ara Eligible for 
Importation 

AGENCY: National Highway Traffic 
Safety Administration, DOT, 

ACTION: Notice of receipt of petition for 
determination that nonconforming 1974 
BMW R75/6 motorcycles are eligible for 
importation. 

SUMMARY: This notice requests 
comments on a petition submitted to the 
National Hi^way Traffic Safety 
Administration (NHTSA) for a 
determination that a 1974 BMW R75/6 
motorcycle that was not originally 
manufactured to comply with all 
applicable Federal motor vehicle safety 
standards is eligible for importation into 
the United States because (1) it is 
substantially similar to a vehicle that 
was originally manufectiired for 
importation into and sale in the United 
States and that was certified by its 
manufacturer as complying with the 
safety standards, and (2) it is capable of 
being readily modified to conform to the 
standards. 

DATES: The closing date for comments 
on the petition is January 29,1993. 
ADDRESSES: Clomments should refer to 
the docket number and notice number, 
and be submitted to: Docket Section, 
room 5109, National Highway Traffic 
Safety Administration, 400 Seventh 
Street, SW.. Washington, DC 20590. 
(Docket hours are from 9:30 a.m. to 4 
p.m.). 

FOR FURTHER MFORMATION CONTACT: Ted 
Bayler, Office of Vehicle Safety 
Compliance. NHTSA (202-366-^306). 

SUPPLEMENTARY INFORMATION: 
Background 

Under section 108(c)(3)(A)(i) of the 
National Traffic and Motor Vehicle 
Safety Act (the Act), 15 U.S.C 
1397{c)(3)(A)(i), a motor vehicle that 
was not originQlly manufactured to 
conform to all applicable Federal motor 
vehicle safety standards shall be refused 
admission Into the United States on and 
after January 31.1990. unless NHTSA 
has determined that 

(I) the motor vehicle U • • • substantially 
similar to a motor vehicle originaliy 
manuf[u:turBd to importation into and sale 
in the United States, certified unHpr section 
114 [of the Act], and of the same model year 
* * * as the model of the motor vehicle to 
be compared, and is capable of being readily 
modlfi^ to conform to all applicable Pedextd 
motor vehicle safety standards • * •. 


Petitions for eligibility determinations 
may be submitted by either 
manufacturers or importers who have 
registered with NHTSA pursuant to 49 
‘ CFR part 592. As specified in 49 CFR 
593.7, NHTSA publishes notice in the 
Federal Register of each petition that it 
receives, and afibrds interested persons 
an opportunity to comment on the 
petition. At the close of the comment 
period, NHTSA determines, on the basis 
of the petition and any comments that 
it has received, whether the vehicle is 
eligible for importation. The agency 
then publishes this determination in the 
Federal Register. 

Champagne Imports Inc. of Lansdale. 
Pennsylvania (“Qiampagne**) 

(Registered Importer No. R-90-009) has 
petitioned NHTSA to determine 
whether 1974 BMW R75/6 motorcycles 
are eligible for importation into the 
United States. The vehicle that 
Champagne believes is substantially 
similar is the 1974 BMW R75/6 that was 
manufactured for importation into and 
sale in the United States and that was 
certified by its manufacturer, Bayerische 
Motoren-Werke A.G., as complyins with 
all applicable Federal motor vehicTe 
safety standards. 

The petitioner stated that it performed 
a careftil evaluation of the non-U.S. 
certified 1974 BMW R75/6. and 
determined that it is substantially 
similar to its U.S. certified counterpart. 
Based on this evaluation, the petitioner 
contends that the non*U.S. certified 
1974 BMW R75/6, as originally 
manufactured, conforms to many 
Federal motor vehicle safety standards 
in the same manner as its U.S. certified 
coimterpart, or is capable of being 
readily modified to conform to those 
standards. 

Specifically, the petitioner claims that 
the two models are identical with 
respect to compliance with Standards 
Nos. 106 Brake Hoses, 108 Lamps, 
Reflective Devices and Associated ^ 
Equipment, ill Rearview Mirrors, 113 
Hood Latch Systems, 115 Vehicle 
Identification Number, 116 Brake Fluid, 
119 New Pneumatic Tires for Vehicles 
other than Passenger Cars, 120 Tire 
Selection and Rims for Motor Vehicles 
other than Passenger Cars. 122 
Motorcycle Brake Systems, 123 
Motorcycles Controls and Displays, and 
205 Glazing Materials. 

Interested persons are invited to 
submit comments on the petition 
described above. Comments should refer 
to the docket number and be submitted 
to: Docket Section, National Highway 
Traffic Safety Administration, room 
5109,400 Seventh Street. SW., 
Washington. DC 20590. It is requested 
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but not required that 10 copies be 
submitted. 

All comments received before the 
close of business on the closing date 
indicated above will be considered, and 
will be available for examination in the 
docket at the above address both before 
and after that date. To the extent 
possible, comments filed after the 
closing date will also be considered. 
Notice of final action on the petition 
will be published in the Federal 
Register pursuant to the authority 
indicated below. 

Comment closing date: January 29, 
1993. 

Authority: 15 U.S.C 1397(cM3)(A)(i)m and 
(C)(ii); 49 CFR 593.8; delegations of authority 
at 49 CFR 1.50 and 501.8. 

Issued on December 17,1992. 

William A. Boehly, 

Associate Administrator for Enforcement. 

|FR Doc. 92-31571 Filed 12-29-92; 8:45 ami 
eitUNQ CODE 4S10-6S-M 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to 0MB for 
Review 

December 23,1992. 

The Department of Treasury has 
submittea the following public 
information collection requirementls) to 
0MB for review and clearance under the 
Paperwork Reduction Act of 1980, 

Public Law 96-511. Copies of the 
submission(s) may be ootained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments recarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Depfiutment of the 
Treasury, room 3171 Treasury Annex. 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 

Bureau of the Public Debt 

OMB Number: 1535-0097. 

Form Number: PD F 4087,4087-1 and 
4087-3. 

7\7>e of Review: Reinstatement. 

Title: Bond of Indemnity. 

Description: These forms are used to 
support claims/applications for relief 
on account of lost, stolen or destroyed 
securities. The forms serve as an 
indemnity notification agreement to 
guarantee reimbursement to the 
Government in the event of an 
erroneous payment of securities on 
which relief was previously obtained 
from the Department. 

Bespo/idenfs: Individuals or 
households. State or local 
governments, businesses or other for- 


rofit, non-profit institutions, small 
usinesses or organizations. 

Estimated Number of Respondents: 500. 

Estimated Burden Hours Per Response: 
1 hour. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden: 500 
hours. 

Clearance Officer: Vicki S. Ott, (304) 
420-6553, Bureau of the Public Debt, 
200 TWrd Street, Parkersburg, WV 
26106-1328. 

OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 
20503. 

Loi8K.HoUand. 

Departmental Reports Management Officer. 

(FR Doc. 92-31729 Filed 12-29-92; 8:45 am) 

BiLUNQ CODE 4iie-4<Myi 


Rscal Service 

Renegotiation Board Intereat Rate 
Prompt Payment Intereat Rate 
Contracta DIaputea Act 

Although the Renegotiation Board is 
no longer in existence, other Federal 
Agencies are required to use interest 
rates computed under the criteria 
established by the Renegotiation Act of 
1971 (Pub. L. 92-41). For example, the 
Contracts Disputes Act of 1978 (Pub. L. 
95-563) and &e Prompt Payment Act 
(Pub. L. 97-177) are r^uiiw to 
calculate interest due on claims at a rate 
established by the Secretary of the - 
Treasury pursuant to Public Law 92-41 
(85 Stat. 97) for the Renegotiation Board 
(31 U.S.C. 3902). 

Therefore, notice is hereby given that, 
pursuant to the above mentioned 
sections, the Secretary of the Treasury 
has determined that the rate of interest 
applicable for the purpose of said 
se^ons, for the period beginning 
January 1,1993 and ending on June 30, 
1993, is 6V2% per centum per annum. 

Dated: December 23,1992. 

Marcus W. Page, 

Acting Fiscal Assistant Secretary. 

(FR Doc. 92-31581 Filed 12-29-92; 8:45 am) 
BMJUHQ CODE 4SlO-^6>ai 


DEPARTMENT OF VETERANS 
AFFAIRS 

Veterans Health Adminletratlon 
Scientific Review and Evaluation 
Board for Health Services Research 
and Development; Notice of Meetings 

The Department of Veterans Affairs, 
Veterans Health Administration, gives 
notice under Public Law 92-463 that an 


advisory committee meeting of the 
Scientific Review and Evaluation Board 
for Health Services Research and 
Development will be held at the Royal 
Sonesta Hotel, 5 Cambridge Parkway, 
Cambridge, Massachusetts, on January 
11-13,1993. The meeting scheduled for 
January 11 will convene at 3 p.m. and 
adjourn at 6:45 p.m. Meetings scheduled 
for January 12 and 13 will convene at 
8:30 a.m. and adjourn at 5:15 p.m. on 
January 12 and on January 13 at 3 p.m. 
The purpose of the meetings will to 

review research and development 
applications concerned with the 
measurement and evaluation of health 
care systems and with testing new 
methods of health care delivery and 
management. Applications are reviewed 
for scientific and technical merit and 
recommendations regarding their 
funding are prepared for the Associate 
Chief Medical Director for Research and 
Development. 

The meeting will be open to the 
public (to the seating capacity of the 
room) at the start of the Janu^ 11th 
session for approximately one hour to 
cover administrative matters and to 
discuss the general status of the 
program. The closed portion of the 
meetings involves: Discussion, 
examination, reference to, and oral 
review of staff and consultant critiques 
of research protocols, and similar 
documents. During this portion of the 
meeting, discussion and 
recommendations will deal with 

a ualifications of personnel conducting 
le studies, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy, as well as 
research information, the premature 
disclosure of which would be likely to 
significantly frustrate Implementation of 
proposed agency action regarding such 
research projects. As provided by 
subsection 10(d) of Public Law 92—463, 
as amended by Public Law 94-409, 
closing portions of these meetings is In 
accordance with 5 U.S.C. 552b(c)(6) and 
(9)(B). 

Due to the limited seating capacity of 
the room, those who plan to attend the 
open session should contact Mrs. 
Carolyn Smith, Program Analyst, Health 
Services Research and Development 
Service, 810 Vermont Avenue, NW., 
Washington, DC 20420, (phone: 202/ 
535-7158) at least 5 days before the 
meetings. 

Dated: December 11,1992. 

DUne H. Landis 

Committee Management Officer. 

(FR Doc. 92-31705 Filed 12-29-92; 8:45 am] 
BtUJNQ CODE S)20-01-M 
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This section of the FEDERAL REGISTER 
contains notices of meetings published under 
the “Government In the Sunshine AcT (Pub. 
L. 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL HOUSING FINANCE BOARD 
“FEDERAL REGISTER” CfTATION OF 
PREVIOUS ANNOUNCEMENT: 57 FR 58550. 
December 10,1992 

PREVIOUSLY ANNOUNCED TIME AND DATE OF 
THE MEETING: 

9:30 a.m., Tuesday. December 15.1992 
10:00 a.m.. Wednesday, December 16,1992 

CHANGES IN THE MEETING: The following 
topics were deleted from the agenda 
during the open'portion of the meeting 
held on Wednesday. December 16,1992. 

1. PHLBank System Appointive Directors 

Conhimation 

2. Advances Regulation—Final Rule 

The following topics were added to 
the agenda during the closed portion of 
the meeting on Tuesday, December 15, 
1992. 

1. FHLBank System Appointive Directors 

Confirmation 

2. FHLBank of San Francisco Dividends 

The above matters are exempt under 
secUon 522b(c) (6) and (9) (A) and (B) 
of title 5 of the United States Code. 
COWACT PERSON FOR MORE INFORMATION: 
Elaine L. Baker, Executive Secretary to 
the Board, (202) 408-2837, 

Philip L. Conover, 

Managing Director. 

|FR Doc. 92-31755 Filed 12-28-92: 9:13 am] 

BILUNQ CODS STSS-OI-^I 


NATIONAL COUNDL ON DfSABIUTY 
Quarterly Meeting 

AGENCY: National Council on Disability. 
SUMMARY: This notice sets forth the 
schedule and proposed agenda of the 
forthcoming quarterly meeting of the 
National Council on Disability. This 
notice Blso describes the functions of 
the National Council. Notice of this 


meeting is required under section 
522(b)(10) of the “Government in 
Sunshine Act" (P.L. 94-409). 

OATES: January 25-27,1993, 8:30 a.m. to 
5:00 p.m.. 

LOCATION: The Westin La Paloroa, 3800 
East Sunrise Drive, Tucson, Arizona 
85718, (602) 742-6000. 

FOR FURTHER INFORMATION CONTACT: 
National Council on Disability, BOO 
Independence Avenue. SW, Suite 814, 
Washington. DC 20591, (202) 267-3846, 
(202) 267-3232 (TDD). 

The National Coundl on Disability is 
an independent Federal agency 
comprised of 15 members appointed by 
the President of the United States and 
confirmed by the Senate. Established by 
the 95th (Congress in Title IV of the 
Rehabilitation Act of 1973 (as amended 
by Public Law No. 95-602 in 1978), the 
National Council was initially an 
advisory board within the Department 
of Education. In 1984, however, the 
National Council was transformed into 
an independent agency by the 
Rehabilitation Act Amendments of 1984 
(Public Law 98-221). 

The National Council is charged with 
reviewing all laws, programs, and 
policies of the Federal Government 
affecting individuals with disabilities 
and making such recommendations as it 
deems necessary to the President, the 
Congress, the Secretary of the 
Department of Education, the 
Commissioner of the Rehabilitation 
Services Administration, and the 
Director of the National Institute on 
Disability and Rehabilitation Research 
(NIDRR). In addition, the National 
Council is mandated to provide 
guidance to the President’s Committee 
on Employment of People With 
Disabilities. 

The quarterly meeting of the National 
Council shall be open to the Public. The 
proposed agenda includes: 

NCD Members and Staff Total Quality 

Management Training 


Reporting from Chairperson and Executive 
Committee 
Update on NIDRR 
Update on ADA Watch 
Update on public policy studies: education; 

technology: and, health insurance 
Update on international conference 
Committee Meetings/Committee Reports 
Unhnished Business 
New Business 
Announcements 
Adloumment 

Records shall be kept of all National 
Council proceedings and shall be 
available after the meeting for public 
inspe^ion at the National Council on 
Disability. 

Signed at Washington. DC on December 28, 
1992. 

Frederick D. BedeU, 

Acting Executive Director, 

[FR Doc. 92-31783 Filed 12-28-92; 3:39 pml 

BfUJNO CODE aa2e-s8-4i 


NATIONAL TRANSPORTATION SAFETY BOARD 
AGENDA 

TMIE AND DATE: 9:30 a.m., Tuesday, 
January 5,1993. 

PLACE: The Board Room. 5th Floor, 490 
L'Enfant Plaza, SW., Washington, DC 
20594. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

5701A—Pipeline Accident Summary Report: 
Pipeline Overpressure of Peoples Gas Light 
and Coke Company Low-Pressure 
Distribution System, Chicago. Illinois. 
January 17.1992 

NEWS MEDIA CONTACT: Telephone (202) 
382-0660. 

FOR MORE INFORMATION CONTACT: Bea 
Hardesty, (202) 382-6525. 

Dated: December 28.1992. 

Bea Hardesty, 

Federal Register Liaison Officer. 

[FR Doc. 92-31824 Filed 12-28-92; 3:40 pmj 
BfLUNO COOC 
















JS*^ 



B?n . ■ -• •■ ■%■ - ■. 7 !hI^^ :.r->f^>- - •-' 


■•■: i- -*» •<»j •.'4, . ■ tr-r^-' "-£8 

^. 



■ '-■•■-Jir:' 



«• - ^.••- .V 


•"flr^r A*w»t ^ • 




m-’/y V 












Wednesday 
December 30, 1992 


Part II 

Copyright Royalty 
Tribunal_ 

Consolidated 1989-^1 Satellite Carrier 
Royalty Distribution Proceeding; Notice 



































62422 


Federal Register / VoL 57, No. 251 / Wednesday, December 30, 1992 / Notices 


COPYRIGHT ROYALTY TRIBUNAL 

[Docket Nos. 91-1^SCD. 91-5-90SCO, 
92-2>91SCD] 

Consolidated 1989-91 Satellite Carrier 
Royalty Distribution Proceeding 

agency: Copyright Royalty Tribunal. 
ACTION: Notice of final determination. 

SUMMARY: The Copyright Royalty 
Tribunal announces the adoption of its 
final determination in the proceeding 
concerning the distribution to copyright 
owners of royalty fees paid by satellite 
carriers for secondary transmissions to 
home dish owners during the period of 
1989-1991. 

FOR FURTHER INFORMATION CONTACT: 
Linda R. Bocchi, General Counsel. 
Copyright Royalty Tribunal. 1825 
Connecticut Avenue. NW.. suite 918, 
Washington, DC 20009. 

SUPPLEMENTARY INFORMATION: On 
October 15.1992. the Program 
Suppliers. Broadcaster Claimants. 
American Society of Composers. 
Authors and Publishers, Joint Sports 
Claimants. Broadcast Music. Inc., 
SESAC, Inc., and Devotional Claimants 
(hereinafter collectively referred to as 
“Certain Copyright Owners**) filed joint 
comments reporting that they had been 
able to negotiate a settlement among 
themselves; but they had been unable to 
negotiate a settlement with the 
Networks and Public Broadcasting 
Service (PBS). Therefore, they requested 
that the Tribunal declare two Phase I 
controversies; (1) A controversy 
between works which are owned by the 
Networks and works which are owned 
by Certain Copyright Owners; and (2) a 
controversy between works which are 
owned by PBS and works which are 
owned by Certain (Dopyright Owners. 

By Order of October 21.1992, 57 FR 
48023 (1992), the Tribunal commenced 
the consolidated 1989-1991 satellite 
tarrier royalty distribution proceeding, 
and scheduled a prehearing conference 
to discuss procedural matters. Prior to 
the prehearing conference, on October 
21,1992. PBS filed a pleading 
addressing the scope of the Phase I 
issues and proposing a two-stage Phase 
I proceeding. PBS argued that Certain 
Cop>Tight Owners* “proposal 
contemplates a ‘fee generation* or ‘pay- 
in/pay-out* approach, under which the 
royalty award to PBS or the commercial 
networks would be limited to what 
satellite operators have actually paid as 
compulsory license fees for the 
retransmission of public television or 
commercial network stations.** PBS 
alleged that the Tribunal has 
consistently refused to accept the 


proposition that the allocation of 
copyright royalties should be 
determined on a **fe6 generation*' basis. 
Finally, PBS requested a bifurcated 
Phase 1 proceeding with stage one being 
used to define the controversy or 
controversies which exist in Phase I. 

On October 23.1992, Certain 
Copyright Owners filed a “Motion for 
Partial Distribution,** requesting prompit 
distribution to them of all royalties pmd 
for carriage of superstations by satellite 
carriers for 1989,1990, and 1991 
(including interest earned). Certain 
Copyright Owners claimed that they 
own all the works contained in the 
retransmissions of superstations. and 
have agreed among themselves as to the 
division of royalties allocated to those 
retransmissions. They, therefore, 
concluded that, with regard to those 
royalties, there is no controversy. 

At the October 26,1992 prehearing 
conference, the Tribunal granted the 
request of several of the parties to 
bi Create the Phase I proceeding into 
two stages. The first stage involved the 
scope of the issues to be considered in 
Phase I. and was determined on the 
basis of the briefs filed by the parties. 
Decisions and Order (December 4. 
1992).^ 

In its Decision and Order, the 
Tribunal also invited the parties to file 
comments on the Motion for Partial 
Distribution. The comments were due 
no later than December 15.1992. Having 
determined stage one of Phase 1. the 
Tribunal was prepared to commence 
stage 2 of Phase 1. which is the hearing 
stage. The Tribunal, therefore, issued a 
Notice designating the procedural 
schedule for the Consolidated 1989- 
1991 Satellite Carrier Royalty 
Distribution, 57 FR 58010 (1992). 

PBS filed comments on December 11. 
1992, supporting the Motion for Partial 
Distribution. On December 14.1992. 
Certain Copyright Owners and the 
Networks advised the Tribunal that they 
had reached an agreement in principal. 
They requested a one day e3ct6nsion to 
file their comments on the Motion for 
Partial Distribution. None of the parties 
objected to the extension request. The 
Tribunal granted the request. Thereafter, 
on December 16.1992, tne Networks 
contacted the Tribunal and requested an 
additional three day extensitm for filing 
the joint comments of Certain Copyright 
Owmers and the Networks. The 
Networks also represented that PBS had 
no objection to the brief extension of 
time. The Tribunal granted the request. 


^ The December 4.1992 Decision end Order 
(Attached as Appendix), and this Notice of Final 
Determination, together constitute the final 
determination of the 1989-1991 Sat^ite Cairior 
Royalty Proceeding. 


On December 21,1992, the Networks 
and Certain Copyright Owners filed 
their joint Comments on Distribution of 
Royalties. They formally informed the 
Tribunal that they had reached a 
settlement concerning distribution of 
the 1989-1991 satellite carrier royalties. 
'They concluded that since the 
settlement had resolved the last 
remaining controversy regarding 
distribution of the royalties, the 
Tribunal should distribute all the 
royalties. 

Based upon the fact that the parties in 
this proceeding have reached a global 
settlement and requested total 
distribution. Certain Copyright Owners* 
Motion for Partial Distribution is 
dismissed. Accordingly, since the 
parties have resolved all the 
controversies regarding distribution of 
the consolidated 1989-1991 satellite 
carrier royalties, the proceeding is 
terminated and the request for total 
distribution is granted. 17 U.S.C. 119. 
Pursuant to the request of all the parties, 
the 1989-1991 satellite carrier royalties 
shall be distributed on Tuesday. January 
12. 1993, to a common agent.^ 17 U.S C 
119(b)(4)(A). 

Dated: December 22,1992. 

Cindy Daub. 

Chairman. 

Appendix 

In the matter of 1989-1991 Satellite 
Carrier Royalty Distribution 
Proceedings, CRT Docket Nos. 91-1- 
89SCD. 91-5-90SCD. 92-2-91SCD. 

Decision and Order 

The Copyright Royalty Tribunal has 
determined that the Joint Network 
Parties (Networks) are not entitled to 
receive royalties paid by satellite 
carriers to retransmit superstations and 
public television stations. Although the 
Tribunal adheres to its previous 
rejection of an automatic pay-in/pay-out 
formula, it distinguishes the question of 
allocating royalties from within a single 
fund vis-a-vis the question of allocating 
royalties from separate funds. 

Background 

On October 15,1992, the Program 
Suppliers. Broadcaster Claimants. 
American Society of Composers. 
Authors, and Publishers. Joint Sports 
Claimants, Broadcast Music. Inc.. 
SESAC, Inc., and Devotional Claimants 
(hereinafter Certain Copyright Owners) 
filed joint comments reporting that they 
had been able to negotiate a settlement 
among themselves, but they had been 
unable to negotiate a settlement with the 


*Th 0 parties have stated that they will notify the 

tribunal as to the identity of the common agent. 
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Networks and Public Broadcasting 
Service (PBS). Therefore, they requested 
that the Tribunal declare two Phase I 
controversies: (1) A controversy 
between works which are owned by the 
Networks and works which are owned 
by Certain Copyright Owners; and (2) a 
controversy between works which are 
owned by PBS and works which are 
owned by (Certain Copyright Owners. 

On October 21,1992. PBS filed a 
pleading addressing the scope of the 
Phase 1 issues and proposing a two-stage 
Phase I proceeding. PBS argued that 
Certain Copyright Owners* “proposal 
contemplates a 'fee generation* or ‘pay- 
in/pay-out* approach, under which the 
royalty award to PBS or the commercial 
networks would be limited to what 
satellite operators have actually paid as 
compulsory license fees for the 
retransmission of public television or 
commercial network stations." PBS 
alleged that the Tribunal has 
consistently refused to accept the 
proposition that the allocation of 
copyright royalties should be 
determined on a “fee generation" basis. 
Finally, PBS requested a bifurcated 
Phase I proceeding with stage one being 
used to define the controversy or 
controversies which exist in Phase I. 

On October 23,1992, Certain 
Copyright Owners filed a “Motion For 
Partial Distribution," requesting prompt 
distribution to them of all royalties paid 
for carriage of superstations by satellite 
carriers for 1989,1990, and 1991 
(including interest earned). Certain 
Copyright Owners claimed that they 
own all the works contained in the 
retransmissions of superstations, and 
have agreed among themselves as to the 
division of royalties allocated to those 
retransmissions. They, therefore, 
conclude that, with regard to those 
royalties, there is no controversy. 

At the October 26,1992 prehearing 
conference, the Tribunal granted PBS* 
request for a bifurcated Phase 1 
proceeding. The Tribunal directed 
Certain Copyright Owners, PBS, and the 
Networks to file briefs and reply briefs 
addressing stage one of the Phase I 
proceedinfi. The Tribunal also deferred 
making a decision on the request for 
partial distribution until after the 
conclusion of stage one. 

After the prehearing conference, but 
prior to the filing of the briefs. Certain 
(Copyright Owners and PBS reached a 
settlement. (Donsequently, only Certain 
Copyright Owners and the Networks 
filed briefs. 

Certain Copyright Owners* Arguments 

Certain Copyright Owners contend 
that “(t)he only issue currently before 
the Tribunal is whether the Networks 


(ABC, CBS, and NBC) may receive any 
of the royalties paid by satellite carriers 
to retransmit superstations—even 
though none of the programs within the 
Networks* Phase I claim was broadcast 
on those superstations." Certain 
Copyright (Owners believe that the 
Networks are not entitled to any portion 
of the superstation fund because none of 
the Networks* copyrighted works 
ap^ared on superstations.^ 

Certain Copyright Owners note that 
pursuant to the Stellite Home Viewer 
Act of 1988 (SHVA), satellite carriers 
pay different rates for carriage of 
network stations and superstations. 
Specifically, in 1989-1992, satellite 
carriers paid 3c for network stations and 
12c for superstations.^ This discrepancy 
in rates, they maintain, is due to the fact 
that the Networks made a conscious 
trade-off during the legislative process, 
opting to accept a lower rate in order to 
prevent the retransmission of any 
network stations to areas served by the 
Networks* affiliates. Consequently, 
network stations may be retransmitted 
by satellite carriers only to those 
geographic areas that are not served by 
any other station affiliated with that 
network (white areas). Certain Copyright 
Owners accuse the Networks of being 
disingenuous because “(h)aving sought 
the legislative restrictions which 
effectively reduce the total Section 119 
royalties paid for network stations and 
having agreed to the lower (3 cents) rate 
for those stations, the Networks now 
seek to inflate their share of Section 119 
royalties at the expense of C^opyright 
Owners." 

(Certain Copyright Owners maintain 
that Congress directed the Tribunal to 
consider its cable royalty distribution 
precedent in allocating the satellite 
royalties. Examining the cable 
precedent, they maintain that the 
present case is analogous to the 3.75 and 
Syndex royalties rather than the Basic 
cable royalties. Specifically, they state 
that the satellite carrier royalty “plan is 
comparable to the cable 3.75 and 
Syndex plans because reporting and 

E nent calculations under all three are 
d on individually identified 
stations.** Since 1983, the Tribunal has 
divided the cable royalties into three 
funds; Basic, 3.75, and Syndex. Dting 
the Tribunal's 1983 cable royalty 
distribution decision which created the 
three funds, and the Court of Appeals' 


decision which affirmed it. Certain 
Copyright Owners assert that the 
Tribunal has never permitted a claimant 
to receive any portion of a royalty fund 
comprised of fees paid for stations 
which did not carry any of its 
copyrighted works.^* 

Certain Copyright Owners 
differentiate the Basic cable royalty plan 
from the satellite carrier royalty plan on 
the grounds that Basic royalties are not 
divided by type of station for reporting, 
payment, or distribution purposes. They 
explain that Basic cable royalties are 
calculated using a “distant signal 
equivalent** (DSE) factor, so that each 
type of station is assigned a DSE value; 
1.0 DSE for independents and 0.25 DSE 
for network affiliates and public 
television. Larger (Form 3) cable 
systems pay Basic royalties based on the 
total DSE value, using a sliding 
percentage scale which declines as the 
number of DSE's increase.'* Moreover, 
they state, smaller (Form 1 and 2) cable 
systems pay either $28 per accounting 
period or a fee based on flat percentage 
rates, irrespective of the number of 
distant signals, if any, they carry.® They 
conclude that, the assignment of any 
specific amount of royalties to a 
particular station under the Basic cable 
payment plan is “problematic.** 

Certain Copyrignt Owners also 
distinguish the division of royalties into 
separate funds from the fee generation 
approach for distribution. Specifically, 
they rely on the Tribunal's 1983 cable 
decision, in which it rejected the 
argument that the division of royalties 
into separate funds was equivalent to a 
“fee generated" approach to 
distribution.® This decision, they point 
out, was wholly affirmed on appeal.^ 
They maintain that establishing 
eligibility to receive royalties is only the 
starting point ofjany distribution 
process. Eligible parties are then 
required to prove their entitlement to a 
specific percentage share of each fund, 
through evidence of the value of their 
copyrighted works. Certain Copyright 
Owners declare that historically, “time- 
plus-fee generation" has been presented 
to the Tribunal as a method for 
allocating value among programming 
types, not to divide royalties among 
station types so as to determine 
claimant eligibility. 

With respect to the statements made 
by the Tribunal and the Arbitration 


* In this Phase I proceeding, we are considering 
only the network-produced and copyrighted 
programming which appeared on network stations. 
Network-produced and copyrighted programming 
which appeared on independent sUtions will be 
considered as “syndicate programming** in the 
Phase n proceeding. 

M7U.S.C 119(bKlKB)(1991). 


J9S3 Cable Royalty Distribution Proceeding 
Final Determination, SI FR 12792 (1966); NAB^. 
CRT, 809 F.2D 172 (2d Or. 1988). 

M7 CFR 308.2(a) (1991); 17U.S.C 111(d)(1)(B) 
(iHiv) (1991). 

«17 U.S.C 111(d)(1) (Q. (D) (1991). 

®51 FRat 12807. 

^809 F.2d at 178. 
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Panel (Panel) regarding ''pay-in/pay- 
out'* during the recent satellite carrier 
rate adjustment proceeding.^ Certain 
Copyright Owners argue that statements 
were directed only at the issue of rate- 
setting. They explain that in the rate 
adjustment proceeding, the “pay-in/pay- 
out" issue therein was triggered by the 
fact that, in the case of satellite 
royalties, unlike in the case of cable 
royalties, owners of network 
programming are entitled to claim 
royalties. Consequently, in satellite, 
unlike in cable, all of the pn^amming 
on network stations is compensable, not 
just the non-network programming. 
Certain Cop>Tight Owners maintain 
that, because '*of this parity on the 'pay¬ 
out* side, it was argued, unsuccessfully, 
that the rates (or *pay-in*) for 
superstations and network stations 
should be equal.** They conclude that 
the Tribunal and the Panel found that 
the SHVA requires the balancing of 
several competing factors, not just the 
fact that all programming on both types 
of stations was compensable, in setting 
a final rate for network stations. Certain 
Copyright Owners contend that such a 
ruling which concerns “the rata (or 
'pay-in*) for network statiorxS** has no 
preli^denlial value where the issue is 
one of a claimant’s eligibility to receive 
a share of a fund consisting^of royalties 
paid for stations which never carried its 
copyrighted works. 

In their reply brief. Certain Copyright 
Owners reiterate the position that the 
only issue before the Tribunal in stage 
one of the Phase I proceeding is whether 
the Networks are eligible to receive 
royalties paid spedfically for carriage of 
stations on which no network-owned 
programming appeared. They conclude 
that the foregoing question must be 
answered in the negative, because the 
royalties paid for netwcfrk stations are 
limited to the monies available for 
distribution to the owners of 
copyrighted works which appeared on 
those stations. 

That issue, they assart, is not 
addressed by the time-plus-fee- 
generated approach, wnich has been 
proposed in the past as a method for 
determining the value of each of the 
claimant's copyrighted works. They 
further explain that the Networks are 
incorrect in equating pay-in/pay-out 
with the time-pius-fee-generated 
methodology. Pay-in/pay-out. they 
allege, is merely the first step in the 
time-plus-fee-generated approach. 
Therefore, they conclude, the precedent 
which exists regarding the time-plus- 


* 1991 Satelllto Carrier Rate Adfustinant 
rroceeding. 57 FR 19052 (1992). 


fee-generated methodology is not 
controlling in (he instant case. 

Certain Qipyright Owners 
differentiate the treatment of PES in 
cable royalty distributions from the 
proposed treatment of the Networks in 
satellite royalty distributions. They 
restate their belief that it is not possible 
to precisely ascertain the amount that is 
paid into the cable Basic Fund for each 
station, including public television. 

They base their assertion on the 
methodology used to calculate cable 
royalty fees. Certain Ckipyright Owners 
point our that during the 1969 cable 
royalty distribution proceeding, 
testimony was presented to the effect 
that royalties in the cable Basic Fund 
can be assigned only by averaging the 
total royalties paid by a cable system, by 
the number of stations carried by that 
cable system. Moreover, they maintain 
that the testimony concerning the 
amount of carriage and royalty fees paid 
for public television and other stations, 
given during the 1989 proceeding, was 
presented solely to compare year-to-year 
trends or differences between claimants, 
not to ascertain exact amounts paid into 
the funds. Accordingly, since it is not 
possible to accurately calculate the 
amount that was paid in by cable 
s>^ems for carriage of public television, 
it is impossible to prove or disprove the 
Networics* claim that PBS received more 
than the amounts paid by cable systems 
for carriage of public television stations. 

Finally, Certain Copyright Owners 
rebut the Networks* allegation that the 
legislative history of the SHVA reflects 
the special value placed on network 
programming by satellite dish viewers. 
Certain Ckipyright Owners maintain that 
the statement of Chairman Kastenmeier, 
that “the bill takes affirmative steps to 
treat similarly'* network and non- 
network programming relates solely to 
the feet that the SHVA directed the 
Federal Communications Commission 
(FOG) to determine the feasibility of 
imposing syndicated exclusivity rules, 
similar to those imposed on the cable 
industry, on the satellite dish industry.^ 

The Networks* Arguments 

The Networks, on the other hand, 
oppose what they perceive as Certain 
Copyright Owners' attempt to apply 
pay-in/pay-out to the distribution of the 
satellite carrier royalties. The Networks 
allege that the Tribunal has consistently 
rejected a “pay-in/pey-ouf* approach 
for all programming. They dte as an 
example of the Tribunal's rejection of 
“pay-in/pay-out,** its distribution of 
cable Basic Fund royalties to owmers of 


* 134 Cong. Rec. H96S4 (daily ad. October 5. 

19S8) (statemanl of ChaiiD^ Kastanmaierj. 


programs shown on public television 
stations. 

They explain that under the cable 
royalty distribution plan “users pay 
only V4 as much in royalties for puolic 
TV stations and network stations as 
independent stations." According to the 
Networks, “the Copyright Office data 
make it possible to determine precisely 
how much money is paid into the cable 
Basic Fund for public television 
programs.*’ To support this proposition 
they cite specific testimony, introduced 
in the 1069 cable royalty distribution 
proceeding. The Networks rely on the 
fact that although in 1089 the royalties 
paid for carriage of public television 
stations amounted to 2% of the Basic 
Fund, the Tribunal awarded 4% of the 
Basic Fund to programs carried on those 
stations. 

The cable Basic Fund distribution, 
they assert, “is the clear analogue to the 
distribution of the satellite royalty 
fund.” because *'(i)n each case, every 
distributor must pay the royalty for 
carriage of a particular station, and in 
each case, network and public station 
royalties are one fourth those of 
independent stations.” The Networks 
distinguish the two cable specialty 
funds, the 3.75 and the Syndex funds, 
on the ground that they were created in 
accordance with specific provisions of 
the Copyright Act. which apply only to 
cable proceedings'^®. 

The Networks also refer to the 
Tribunal's two determinations 
addressing the SHVA: 1991 Notice of 
Declaratory Rulingand the 1991 
Satellite (Carrier Rate Adjustment 
Proceeding They construe statements 
made by the Tribunal in both decisions, 
that the “pay-in” may not necessarily 
correlate to the “pay-out” in cable and 
satellite, as supporting their proposition 
that the Networas should have access to 
royalties paid by satellite carriars for the 
carriage of superstations even though 
the Networks* copyrighted works were 
never carried by superstations Citing 
a string of cases, the Networks maintain 
that the Tribunal is bound by its 
precedent in the cable and satellite 
proceedings because ”(a)$ a general 
legal principal, an agency may not. 
absent a clearly articulated and logically 
defensible rationale, reach different 
results in cases with essentially the 
same facts.” 

The Networks allege that “(n)othing 
in the legislative history of the SHVA 
suggests that Congress intended that the 
distribution of the royalty fund to the 


»«17 U.S,C 801 (bX 2 ){B). (q (1991). 

«'S6FR 20414 (1991). 

'<57 FR 19052 (1992). 

”58 FRat 20415; 57 FR at 19052. 
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various copyright owners be influenced 
by the statutofry mechanism for payment 
of fees into the fund by satellite 
carriers.** They assert diat the legislative 
history indicates that separate 
legislative concerns motivaied the pay- 
in and distrfliution provisions. The 
Networks claim that "Congress meant to 
transplant into the SHVA the pay-in 
sd^eme from the cable compulsory 
license to * * • insure that the infant 
satellite home dish industry was not 
disadvantaged vis-e-vis the cable 
industry in its ability to obtain distant- 
signal broadcast station signals; to 
increase delivery system competition; to 
avoid cable dominance of the new home 
didi industry; and to avoid 
discriminatoiy home dish pricing." 

With legara to the distriDUtion of 
roy^ty funds, the Networks cite the 
SHVA Judiciary Report, in which the 
Judiciary Committee refused to impose 
"particidar limiting standards for 
distrUiution" and recommended that the 
Tribunal **considerail pertinent date 
and consideratioos presented by the 
claimants, and • ♦ • take into account 
its royalty distribution determinations 
under the section 111 (cable) 
cxnnpulsory license," The Networks 
also rely on a statement made by 
Chairman Kastenmeier that, "the bill 
takes affirmative steps to treat sirniiarly 
the measure of copyright protection 
accorded to television programming 
distributed by national television 
networks and non-network 
programming distributed by 
independent television stations." as 
supj:^ for the proposition that 
compens^ion to the copyright owners 
for the use of network programming 
should not be restricted to the royalty 
fees collected idr carriage of network 
stations.'^ 

In their reply brief, the Networks 
accuse Certain Copyright Owners of 
confusing the issue in stage one of the 
Phase 1 proceeding. They allege that 
Certain Copyyright Owners are 
attempting in stage one to create **an 
unfair and ariiflcial ceiling" on the 
Networks' share of the royalty fund. 
They maintain that (Certain Copyright 
Owners ere trying "to confuse ti^ pay- 
in/pay-cnit issue by suggesting that tl^ 
statutory limitation of netwon station 
delivery only to Svhite areas* is 
evidenoe that network compensation 
should be limited by the establishment 
of a separate network fund." The extent 
of subscription to network stations, they 
conclude, goes solely to the merits of 


Rep. No. 867.100th Coi^. 2d Seat,, pt 
1. at 23 (le^ 

>•134 CoQg. Rbc. H9684 (dally ad. Ootohar 5. 
1968)(stateimDt of Qudnnan Kaitenmeiar). 


the claim for network-owned 
programming in a Phase I distribution. 
They deny that it provides support for 
the "predusive pay-in/pay-out cap 
sought by Certain Copyright Owners." 

Tne Networks reiterate their belief 
that the cable Basic Fund, rather than 
the 3.75 or Syndex fund, is the 
Mpropriate analogy to the satellite fund. 
Tney disagree with Certain COTyrigJit 
Owners' assertion that it is difficult to 
discern the precise royalty pa 3 niient 
made for a specific station. To support 
their position, ffiey again cite the 
testimony presented during die 1989 
cable royalty distribution proceeding 
regarding the decline of royalty fees 
paid for public television during the 
previous ten year period. They also 
reargue the proposition that the 3.75 
and Syndex funds are distinguishable 
from ffia satellite fund in that the cable 
specially funds were created in response 
to specific statutory authority, which 
only applies to cable proceedings.^® 

Discosakin 

The issue is one of eligibility—are the 
Networics eligible to receive royalties 
paid by satellite carriers to retransmit 
programs whidi are not owned by the 
NetwoAs? Based on precedent, logic, 
and frmdemental fahness, the Tri^na! 
is unable to permit the Networks to 
share these royalties.'^ 

Precedent 

As stated above, both Certain 
Copyright Owners and the Networks 
assert that the Tribunal should adhere to 
past precedent. However, the parties 
would interpret end apply past 
precedent in a manner whi^ would 
achieve diemetrically opposite results. 

In enacting section 119, Congress 
directed the Tribunal to consider its 
precedent in allocating cable 
distribution royalties under section 111. 
The 1983 Cable Royalty Distribution 
Proceeding^® is most instructive in 
interpreting this precedent. As in the 
instant proceeding, the Tribunal faced a 
novel issue regarding the allocation of 
royalties in the context of a new royalty 
structure. 

In 1983. the cable royalty fund 
differed significantly fiora the previous 
cable royalty funds considered by the 
Tribimal. From 1978 to 1982, cable 
ro 3 mltios were paid into a single Basic 
Fund derived entirely from payments 
made by cable systems according to the 
rates set by Congress in section 111 of 


>•17 U.S.C scnfbKri (B). to (1W13. 

>• Aj noted above. PBS entered into a settlement 
agreesiMil wiOi Certain Cofjyngbt Owners. 
Accordingly, there is no iasiie involving before 
theTribu^. 

>•51 FR 12792 (1886). 


the Copyright Act of 1978.'® In 1983, for 
the first rime, additional royalties were 
collected based upon: (i) The 3.75% rate 
for newly-permitted distant signals; and 
(ii) the Syndex surdiaige, following the 
repeal by the FCC of the Syndex 
"blackout" rules. In the Phase 1 
proceeding of the distribution 
proceeding, the Tribunal concluded 
that: 

fTJhere m difiorexit factors undfiriying the 
royalties which derive from the statutory 
rates, the 3.75% rote, and the sjoKlicated 
exclusivity surchazge. and that this {ustifies 
dividing the 1983 cable royalty fund and 
making **fiuv 0 separate allocations'* from: (i) 
The "Basic fund", (ii) the "3.75% fimd", (iii) 
and the "Syndex fund" (emphasis added). 

Because non-commercial educational 
stations were carried on an unlimited 
basis prior to FCC deregulation and no 
cable operator paid the 3.75% rate to 
carry any non-commercial stations, the 
Tribunal concluded that PBS was not 
entitled to any portion of the 3.75% 
fund. Because only the program 
suppliers and music claimants owned 
any copyrighted programming for which 
Syndex royalties were paid, ^ other 
claimants were excluded from sharing 
in the new Syndex fund. 

Accordingly, the precedent set forth 
in the Tribunal's 1983 Cable Royalty 
Distribution Proceeding is abundantly 
clear—the Tribunal may make separate 
allocations from separate funds where 
the claimants are not eligible to share in 
the allocotioD of royalties from all the 
funds. And claimants whose 
copyrighted wotIu were not carried by 
a particular type of station will be 
excluded from the distribution of the 
royalty fund comprised of fees paid for 
carriage of such stations. 

Notably, the United States Court of 
Appeals for the Second Circuit gave its 
imprimatur to the Tribunal's dedsion to 
divide royalties into three separate 
funds in making its Phase 1 allocations: 

Moreover, the establishment of the 3.75% 
and Syndex royalty rates made new 
distribution c ri t e ri a imperative. Certain 
claimantf are. In fact, ineligible to receive 
royaltief at the new rates, and distribution of 
royaltief from a ahigle fimd would require 
complex adjustments of awards. The 
Tribunal thus reasonably concluded that its 
task of distributing royalties %vould be 
facilitated by making separate allocations of 
the royalties collect^ at the three separate 
rates.^jemphasls added) 

In allying that a mechanical pay-im 
pay-out approach has been repudiated, 
the Networks make much of the 
assertion that the Tribunal, in the past. 

>»id. 

^NAB V, CRT. a09F.2d 172.178 (2d Of. 1986) 
(footnote omitted). 
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has awarded a higher percent of the 
Basic Fund to public television stations 
than is warranted based on the royalties 
paid for the carriage of these stations. 
We agree with the Networks that the 
Tribunal has rejected the automatic 
application of a pay-in/pay-out formula 
and acknowledge our recent statement 
that "the pay-in may not necessarily 
correlate to the pay-out".^' However, 
the question of allocating royalties from 
within a single fund is clearly 
distinguishable from the question of 
allocating royalties from separate funds. 
In the former, the possibility of error is 
remote. In the latter, the certainty of 
error is inevitable, in that it envisions, 
and possibly encourages, payment of an 
amount to a claimant from a fund 
comprised of royalty fees paid for the 
carriage of stations which did not carry 
any of the claimant's programming. 

Furthermore, without passing on the 
appropriateness of allocating a greater 
payment from the Basic Fund than the 
amount allegedly paid into the Basic 
Fund, and without prejudging the issues 
which we must consider in Phase II of 
this or any other proceeding, we note 
that it is diffrcult and. perhaps, 
impossible to ascribe a value to the 
carriage of any station in the Basic Fund 
with sufficient specificity to guarantee 
that we will not exceed the appropriate 
payment. Under section 111, Basic cable 
royalties paid by the larger (Form 3) 
cable systems (which contribute the 
overwhelming majority of the royalty 
payments) are determined by using the 
"distant signal equivalent" (DSE) 
formula. But there are no statutory or 
technical mandates, nor even an 
industry-wide practice, for determining 
which stations will be accorded the 
higher rate for the "first" DSE vis-a-vis 
the lower rates for the second through 
fourth DSE's or the yet-lower rates for 
the fifth and additional DSE's. 

There are additional considerations 
which preclude accurate calculation of 
the value of each station. For example, 
smaller systems pay a flat rate without 
regard to the number of distant signals. 
And the larger systems pay a minimum 
fee of .893% whether they carry one or 
no DSE's. Thus, royalties may be paid 
into the fund (or the denominator to be 
used in calculating the station's share of 
the royalty fund) even if there are no 
DSE’s (and, therefore, no station can add 
this payment to its numerator). 
Consequently, any attempt to calculate 
the soecific value of the royalty fees 
paid by cable systems for the carriage of 
a particular station is fated to be 
imprecise. 


1991 Satellite Carrier Rate Adjustment 
Proceeding. 57 FR at 19052. 


Unlike section 111, section 119 
permits clear and unequivocal 
evaluation of the royalty fee paid for 
different categories of stations carried by 
the cable system. During the relevant 
time period, cable operators paid fees of 
12c per subscriber per month for 
superstations and 3c per subscriber per 
month for network amliates and public 
television stations. These two categories 
(of 12c/sub/month and 3c/sub/month) 
permit accurate evaluation of the royalty 
fees paid by satellite carriers for carriage 
of the stations within each category. 
These categories are analogous to the 
Basic, 3.75%, and Syndex categories. 

We have consistently found the three 
categories to be sufficiently distinct and 
identifiable to warrant denying a 
copyright owner, whose works have 
appeared on stations for which only one 
category type of royalties were paid, a 
share of a fund from another category. 

Moreover, we note that the Networks 
do not allege that the Tribunal has ever 
allocated royalties to a copyright owner 
from within a fund comprised of 
royalties paid for stations which never 
carried any of the copyright owner’s 
works. Instead, the Networks contend 
that the "Basic cable fund is the clear 
analogue to the SHVA royalty fund" and 
that the 3.75% and Syndex funds "are 
not relevant". 

However, the Basic Fund is 
comprised entirely of stations for which 
the cable operator pays the same rate, 
unlike the SHVA royalty fund which, 
during the period in issue, consisted of 
two rates. Clearly, the Basic Fund under 
section 111 is analogous to only one of 
the funds imder section 119; and the 
three section 111 funds (Basic, 3.75%, 
and Syndex) are analogous to the two 
Section 119 SHVA funds (12c and 3c). 

Consequently, we are not persuaded 
that the payment of royalties to a 
copyright owner which allegedly exceed 
the amount that is paid in by copyright 
users for the use of the cop)^^ted 
work, and which are from within a 
single fund is sufficient precedent to 
support the Network's claim, or is 
sufficient to rebut clear precedent for 
the validity of separate allocations from 
separate funds. 

Logic and Fundamental Fairness 

The Networks seek to blur the 12c 
superstation and 3c network/public 
television station categories and 
commingle the royalty payments for an 
obvious reason—it is the only way they 
can tap into the larger stream of 
revenues from superstations and avoid 
the reality that the Networks seek a 
share of royalties: (i) They did not earn; 
(ii) based on programs they did not 
furnish; (iii) paid for stations that did 


not carry their programming. Payment 
to the Networks from a fund which 
categorically, demonstrably, and 
unambiguously excludes any network- 
owned programming is neither logical 
nor fair. Not only would the Networks 
receive royalties for which they were 
not eligible and to which they were not 
entitled, but, because it is a zero-sum 
game within each category, the other 
program owners would be deprived of 
royalties to which they were entitled. 

Moreover, having gained eligibility for 
royalty payment, the Networks are now 
trj^g to got through indirection from 
the Tribunal what they could not get— 
or did not seek—through direction firom 
Congress—parity with the copyright 
owners which furnish programming to 
superstations. But their effort to seek a 
subsidy from the owners of 
programming furnished to superstations 
is misguided. The Networks' 
opportunity for increased revenues lies 
not in this Phase I proceeding, but in a 
legislative or rate-setting proceeding. 

In fact, a one-category-royalty fund for 
the distribution of royalties paid by 
satellite carriers would not only enable 
the Networks to achieve virtual parity, 
it would give them a practical 
competitive advantage over other 
program owners. Initially, in negotiating 
with a satellite carrier, the Networks 
could emphasize the low (3c/sub) cost 
of carrying a network station vis-a-vis 
the higher (12c/sub) cost of carrying a 
superstation. Subsequently, having 
gained entry and widespread carriage 
due to a cost advantage of almost 400%, 
the Networks could ask the Tribunal for 
a substantial allocation of royalties from 
the pool which includes the more 
expensive superstation programming. 
This is analogous to buying a general 
admission ti^et to the bleachers, then 
demanding to be seated in the reserved 
admission section behind home plate. 

In order to minimize the possibility of 
over- or underpayment to the owner of 
copyrighted programming appearing on 
stations distributed by the satellite 
carriers, we have divided satellite 
carrier royalties into separate funds. 
Accordingly, copyright owners may 
only receive royalties paid into a fund 
for the retransmission of stations which, 
in fact, carried their programming. 

Wherefore, in view of the foregoing, 
and the fact that all of the copyright 
owners, except the Networks, have 
negotiated a settlement, the Tribunal 
finds that one Phase I controversy exists 
between Certain Copyright Owners and 
the Networks. 

With regard to C^ertain Copyright 
Owners' reouest for partial aistribution 
the Tribunal invites the parties to file 
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comments on the motion no later than 
December 15,1992. 

Dated: December 4.1992. 

Cindy Daub, ' 

Choirznaa. 

Commissioner Edward ). Damich, 
dissenting 

I respectfully dissent from the order of 
the Copyright Royalty Tribunal {‘‘the 
Tribimal") in the 1989-^1 Satellite 
Carrier Distribution Proceeding 
mandating separate funds ^ for royalty 
distributicin purposes and ordering that 
'‘copyright oivners may only receive 
royalties paid into a fimd for the 
retransmission of stations which in fact 
carried their proCTamming."* * 

Section 119 ot the copyright Act 
requires satellite carriers to pay by 
station type: 12 cents for secondary 
transmission of a superstation and 3 
cents for each seomdary transmission of 
a network station.^ At tmsatage in the 
1989-91 distribution, the Tribunal 
effectively establishes two funds, one 
consisting exclusively of the fees paid in 
for superstation carriage (Superstation 
Fund) and another consisting of the fees 
paid in exclusively for network station 
carriage (Network Fund).^ Program 
owners are only entitled to receive 
royalties out of a fund if their programs 
were carried by the type of station for 
which royalties were paid into the fund. 
Thus, if a program was carried only on 
network stations, then it would only 
receive royalties from the Network 
Fund, In adopting this scheme, the 
Tribunal limits the amount to be paid 
out in royalty distribution by the fees 
paid in. Ibis paydn/pay'Out appxxzach is 
inogical, contrary to fundamental 
fairness, and contrary to Tribunal 
precedent. 

7. Logic 

It simply does not follow logically 
that because Congress set different pay- 


' Copyright Royally Tribunal Dactaioo and Order 
at 23 (12/4/92j. 

»17 u s e. 119(bKl)(B) (i) & (ii) (1991). 

* At this stage in the proceeding, programs owned 
by public lelevision are not tnduded b^use of 

prior setUttnenl. For 1993 and 19M. the Tribunal 
has astabiiahed three separate rates: (1) For 
independent stations {173 cents), (2) iox 
independent stations that are syndex-proof (14 
cents), and (3) for network stations and 
nopcomroenial aducatkm stations (6 cent^. S? CFR 
310.3 (3992). (In the 1993-94 rate ad)ustm8nt order, 
the Tribunal did not explain why It used 
"independent station" %rhen section 119 and the 
arbitralioo panel use only "supersiatian." It appears 
that the T-ribunal was using "independeot" station 
and "superstation" inlerchangoably.) The rates 
effective for the period of this distribution (1989- 
91) were divided by Congress into "soperstations" 
and "network" staliona; therefora, both the Tribunal 
and I have adopted this usage in this decision and 
order. 17 U.S.C. 119(b)(lKB) (1991). 


in rates depending on station type that 
it intended distribution to follow the 
same pattern. Neither with sat^lite nor 
with cable did Congress establish 
detailed criteria to guide the Tribunal in 
distributing royalties;^ the Committee 
Report for the Satellite Home Viewer 
Act (SHVA) however, stales that the 
Tribunal "should * * • take into 
account Its royalty distribution 
detenninations under the section 111 
cable compulsoiy license.^® Regarding 
the cable compulsory license, 

Committee Report for the Copyright Ad 
of 1976 states: 

(I)t would not be appropriate to specify 
particular, limiting standards for distrib^on. 
Rather the Copyri^t Royalty (Tribunal) 
should consider all pertioeot data and 
considerations presented by the daimazits.' 

By contrast. Congress was quite 
particular in establiabix^ the rates for 
both cable and satellite.® Thus, it is clear 
that Ckmgress did not expressly direct 
coordination between the pay4a scheme 
and the distribution scheme, and the 
contrast between the great attention that 
Congress paid to the pay-in scheme and 
the great latitude that it gave to the 
Tiil^dl on the distribution side 
implies, instead. tbiU coordination was 
not a j«>al. 

Fumiermore. when one compares the 
criteria for rate-setting in satellite with 
the distribution factors identihed by the 
Tribunal in cable (to which Congress 
has directed the Tribunal's attention as 
a model for satellite distribution), it is 
immediately apparent that rate-setting 
involves many concerns that are 
irrelevant to the principal goal of 
distribution, viz. program valuation.® 
Thus, assuming that Congress followed 
its own criteria in setting the rates for 


“See 17 u s e 801(b)(3)(1991). 

•H.R. Rep. No. 887.100 Coog. 2d Sms., part 1. 
at 23 (1986). 

Rep. No. 2478. 94tli Cong.. 2d Sess.. at 97 

(1976). 

•See 17 U.S.C. in(d); 80l{bK2) (1991); 
119(cM3)(D). 

*Tlio (actors for determining royalty fees for 
satellite are as follows: 

(1) The approximate average cost Id a cable 
system for the right lo secondarily transmit to the 
public a primary transmission made by a broadcast 
station; (2) the fee established under any voluntary 
agreement: (3) the last lee proposed by the parlies 
prior to arbitration; (4) maxloiixing the availabiiity 
of creative works to the public; (5) affording the 
copyright owner a fair return and the copyright liser 
a fair income under existing economic conditions; 

(6) the relative roles of the copyright owner and 
user with respcxrt to creative contribuiioa. 
technological contribution, capital investment, cost, 
risk, and opening of new markets for creative 
expression and media for (heir communication; and 

(7) mmimizing any disruptive impact on the 
structure of the industries in volv^ and on 
generaBy prevailing indnstiy practices. 

See 17. U.SXL 119(cK3)(D) (1991). The primary 
factors for determining distribution for c^a are as 
follows: 


satellite, the disparity between the pay- 
in amounts, which were determined by 
si^ificantly dinarent criteria from those 
of di.stribution. will govern the total 
amounts available for distribution in the 
Superstation Fund and the Network 
Fund. 

Finally^ even if the differences in 
criteria are ignored, it is only common 
sense that determinations made ex ante 
can never be as precise as those made 
ex post. It would be odd indeed if 
Oingress intended to predetermine 
program worth to a significant degree at 
a time when it could only 
"guesstimate.** instead of allowing the 
Tribunal the advantage of making more 
precise determinations based on hard 
data. Indeed, in its first cable royalty 
distribution proceedings, the Tribunal 
flatly stated: 

Because we ftod that the rate the cable 
systems pay under compulsory license is not 
a dear or true reflection of the direct 
raaiketplace value of the work, additional 
considerations . adjusted as appropriate, 
were used by the Tribunal to determine the 
marketplace value of the copyright owner'g 
work.»« 

77. Fundamental Fairness 

(1j Hie harm caused to copyright 
owners by secondary transmissions of 
copyrighted tvorks by cable systems; (2) 
the benefit derived by cable systems 
frenn the secondary transmission of 
certain copyrighted works, and (3) the 
marketplace value of the works 
transmitted. 

See 45 FR 63026, 63035 (1980). 

The adoption of the pay-in/pay-out 
rule is unfair because it places an 
artificial cap on the valuation of 
programming carried on network 
stations, since the network Fund will 
normally be smaller than the 
Superstation Fund, If there is no 
division into funds, the Tribunal would 
receive evidence of the value of 
programming and divide up the money 
available for distribution (Basic Satellite 
Fund) according to its determination of 
the relative worth of all programming 
subject to the compulsory license. The 
only constraint on the Tribunal would 
be the amount of the Basic Satellite 
Funds, ie. the total monies available for 
distribution under this compulsory 
license. Thus, the Tribunal would be 
free to follow the evidence of the value 
of programming carried solely on 
network stations wherever it leads, even 
if it leads to an award that is greater 


>*’43 FR. at 63028. Although (his staiamaat 
iznpliM that (hare U soma rola for pay-in rales, there 
is no discuMioa of whal rule they play, and in any 
event they surely did not play the dramatic role 
assigned to them by the Tribunal in today's 
Decision and Order. 
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than the monies paid in for carriage of 
network stations (Network Fund). 

However, if a program were carried 
only on network stations, the 
distribution scheme mandated by the 
Tribunal, would require it to disregard 
the evidence of the value of 
programming when that evidence 
pointed to an award that would exceed 
the total of the Network Fund, when the 
total of the Network Fimd, as I have 
shown above, was determined by 
criteria different from that of program 
valuation. The Joint Network Parties 
(“the Networks**) make this point in 
another way in their brief: “(A) first nm 
episode of Roseanne on ABC would, 
before any (Tribunal) factors could be 
applied, be worth only a fourth as much 
as a 4-year-old Roseanne rerun on a 
superstation.**'* * Clearly, the 
establishment of one Basic Satellite 
Fund Comports more closely with the 
Tribunal's stated goal of “simulatlingl 
market valuation*.*'* in distribution 
proceedings. 

in. Precedent 

The rejection of pay-in/pay-out is 
firmly rooted in Tribunal precedent. As 
has b^n noted above, the legislative 
history of the SHVA directs the Tribunal 
to take into account its royalty 
distribution determinations under the 
cable compulsory license.'* In its first 
cable distribution proceeding, the 
Tribunal made distributions from one 
fund, consisting of all the monies paid 
in for cable retransmission despite the 
fact that the pav-in rates varied 
according to whether the cable system 
was retransmitting an independent 
station on the one hand or a 
noncommercial educational or network 
station on the other. 

In that same proceeding, the Motion 
Picture Association of America (MPAA) 
argued that programming should be 
evaluated by a time-plus-fee-generated 
method, i.e. that programming should 
be evaluated on the basis of the amount 
of time programs were carried plus their 
value to cable systems. The MPAA 
determined the value of the programs to 
the cable systems according to the value 
that Congress assigned to the types of 
signals carried by cable systems for 
calculating the rates to be paid in for 
retransmission—in other words, 
according to the fees generated. The 


Brief of the Joint Network Parties at S-6. 
(Programs carried on network stations are worth 
only one fourth of programs carried on 
superstations because the rate in effect for the 
period relevant for this proceeding was a 12 cent 
pay in for superstations and a 3 cent pay in for 
network stations.) 

FR., at 63036. 

’’Supra n.6. 


Tribunal noted that the MPAA's formula 
**would base the *pay out* of royalties on 
the ‘pay in* **'^ and rejected it in favor 
of a combination of factors. 

The Tribunal has also rejected pay-in/ 
pay-out in the satellite context. In its 
1991 declaratory ruling the Tribunal 
rejected the argument that network 
programmers could not share in the 
satellite royalty distribution because of 
the structure of the piay-in scheme 
adopted by Congress. In accepting 
arguendo that its decision would result 
in illogical distributions, the Tribunal 
declared this to be irrelevant and 
pointed to its experience with cable 
distributions: “In the cable license there 
exists other disparities, because the pay- 
in does not correlate by statute to the 
pay-out.**'® In the 1991 Satellite Carrier 
Rate Adjustment Proceeding, the 
Tribunal stated: “[Ijn cable and in 
satellite, the pay-in may not necessarily 
correlate to the pay-out.**'® 

The Tribimal and the Certain 
Copyright Owners (CCO) make much of 
the Tribunars decision to establish 
three funds for the distribution of cable 
royalties for 1983, but this was done in 
response to special circumstances that 
have no parallel in satellite distribution. 
Prior to &e 1983 distribution, the 
Tribunal had created two new rates in 
response to the Federal 
Communications Commission's (FCC) 
elimination of its distant signal rules 
and its syndicated program exclusivity 
rules. The Copyright Act permitted the 
Tribunal to establish these new rates, 
but, significantly, the Act required that 
the new rates must apply only to the 
signals affected by the FCC’s change.'^ 
Thus, the Tribunal established the 3.75 
rate and the Syndex rate as add-ons to 
the basic cable rate. 

In its 1983 cable distribution, the 
Tribunal divided the cable royalties into 
three separate funds: The Basic Cable 
Fund, the 3.75 Fund, and the Syndex 


’«45FR.at 63028. 

'•56 FR 20414. 20415 (1991). 

’•57 FR 19052 (1992). 

” The 3.75 rate was established to account for the 
carriage of additional distant signals pursuant to a 
change in FOC rules. In authorizing rate changes 
pursuant to such a change, the Copyright Act 
provides that the new rate cannot apply to distant 
signals already carried: 

(N]o adjustment in royalty rates shall be made 
under this subclause with respect to any distant 
signal equivalent or fraction thereof represented by 

* * * carriage of any signal permitted under the 
rules and regulations of the (FOC) in effect on April 
15,1976 (the enactment date of the Copyright Act). 

17 U.S.C. 801(b)((2K(B) (1991). Regarding the 
Syndex rate change, the Copyri^t Act provides that 
"any such adjustment shall apply only to the 
aBected television broadcast sig^s carried on 
those systems affected by the change.** Id. Section 
801(b)(2KC). See aJiO "distant signal equivalent,** 

/d. Section 111(f) (1991). 


Fund. In approving the division into 
three funds, the U.S. Court of Appeals 
for the Second Circuit stated: 

|T)he establishment of the 3.75% and 
syndex royalty rates made new distribution 
criteria imperative. Certain claimants are, in 
fact, ineligible to receive royalties at the new 
rates, and distribution of royalties from a 
single fund would require complex 
adjustments.'® 

The decision of the Tribunal and the 
statement of the court must be 
understood in the context of the 
Copyright Act's requirement that the 
3.75 and syndex rates would apply only 
to affected signals. Since Congress was 
so concerned that the new rate apply 
only to affected signals, it is reasonable 
to assume, as did the Tribunal and the 
court, that Congress also reouired that 
the proceeds derived from tnese rates be 
kept separate. 

It is (dear from the structure of the 
Copyright Act that the 3.75 and syndex 
rates (and therefore their corresponding 
distribution funds) are exceptions to the 
general distribution scheme reflected in 
the Basic Cable Fund, which is not 
subdivided into separate funds 
corresponding to different pay-in-rates 
accorcling to station type. Nothing in the 
Copyri^t Act pertaining to the satellite 
(Ximpulsory license in any way 
resembles the special treatment afforded 
the 3.75 and Syndex Funds. Thus, the 
proper analogy for satellite distribution 
is the Basic Cable Fund, not the 
eccentric 3.75 and Syndex Funds. 

IV. Eligibility 

In an attempt to account for the 
Tribunal's consistent rejection of pay- 
in/pay-out, the Tribunal and the CCO 
seek to distinguish “eligibility** from 
program valuation. A programmer is 
“eligible" to share in roydties for a fund 
only if his or her program was carried 
on a station for whicdi royalties were 
paid into the fund. Once beyond this 
threshold, pay-in/pay-out is not 
determinative. 

There is a surface appeal to the 
argument that it is “unfair" for a 
programmer to have a share of monies 
that derive from fees for the 
retransmission of stations that did not 
carry his or her programs, but it is only 
“unfair" if the rate that satellite carriers 
pay in calibrated to represent the value 
of the programs that they retransmit. In 
fact, in setting the pay-in rates. Congress 
did not set out to approximate what 
programs are worth, but instead, set 
rates by station type according to a host 
of factors that are unrelated to the actual 
value of the proems carried. It cannot 
be said that satellite carriers are paying 


'•NAS v, CRT, 809 F.2d 172,178 (2d Or. 1986). 
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the Congressionally-detennined price of 
the programs carried on superstations 
such that if a network programmer 
whose programs are not carried on 
superstations is compensated from the 
Superstation Fund that he or she is 
being paid for something he or she did 
not provide. In paying the statutory 
rates for the carriage of superstations* 
satellite carriers are simply not 
•‘buying** the pro^ams carried on those 
stations in the ordinary sense of that 
word; they are creating a Basic Satellite 
Fund from which prommmers are to be 
paid according to the fair market value 
of their programs as determined by the 
Tribunal.*® 

“Eligibility** is a clever device to 
rationalize what is nothing more than 
prejudging program value according to 
inappropriate criteria. As has been 
pointed out, if division into funds 
depending on station type is adopted. 


**The Tribunal implios that it has never 

''allocated rovaltiet to a copyright owner from 
within a frmd comprised of royalties paid for 
stations which never carried any of the copyright 
oivner's works.** Decision and cSrder. at 22. First 
the fact that It has never done so does not mean that 
it has adopted a rule to that effect Second, the 
Tribunal admits that it is difficult and perhaps 
impossible to trace the pay-in to the pay-out in the 
Basic Cable Fund, /d., at 20-21. Third, the Tribunal 
followed this practice in the 3.7S and Sradex 
Funds because Congress required that the rates be 
separate from the buic cable rates. Supra, n. 17. 


there is a profound affect on the value 
of programming that is carried on 
network stations since the pay-in for the 
Network Fund is so much smaller than 
that for the Superstation Fund. 

Programs conffned to the Network Fimd 
arel^dicapped: 25% of $5 million will 
always be more than 100% of $1 
million. That is why “eligibility** should 
be rejected—^it skews the process of 
program valuation that is committed to 
the Tribunal. The real issue is program 
valuation, not ‘‘eligibility,** 

The Tribunal also fails to address the 
full implications on cable distribution of 
adopting pav-in/^y-out as a general 
rule for satellite distribution. Pay-ln/ 
pay-out was formerly applicable only to 
the exceptional 3.75 and Syndex Funds 
in cable distribution, but if it is the 
general rule for satellite distribution, 
why not for the Basic Cable Fund as 
well? The TribunaPs new rule of thumb 
is that it will create separate funds 
according to the type of station 
retransmitted and only program owners 
whose programs where carried on that 
type of station will be eligible to share 
in the royalties paid in for that type of 
station. Thus, in cable distribution, if it 
is possible to identify the amounts paid 
in for retransmission of noncommercial 
educational stations, it is consistent 
with the general rule that the Tribunal 


has adopted today to argue that 
programmers whose programs are 
carried only on noncommercial 
educational stations are confined to a 
“Noncommercial Educational Fund.***® 

In conclusion, the TribunaFs adoption 
of a pay-in/pay-out rule to govern 
satellite royalty distribution is 
unjustified because: 

1. It illogically allows rate categories 
based on one set of criteria to constrain 
royalty distribution based on different 
criteria. 

2. It unfairly prevents the 
determination of real program value by 
artificially limiting program valuation to 
percentages of discreet funds. 

3. It disregards its many precedents 
rejecting pay-in/pay-out in both the 
cable and satellite contexts and makes a 
general rule out of a practice hitherto 
confined to exceptional circumstances 
(3.75 and Syndex Funds). 

IFR Doc. 92-31604 Filed 12-29-92; 8:45 am) 
BILUNG COOC 1410-08-M 


^Tho Networks and the COO differ on whether 
it is possible to determine the pay>in by station type 
in cable. In the 1969 Cable DistribuUon Final 
Determination, however, the Tribunal stated that, 
regarding noncommercial television, "(flees 
generated declined from 2.4% to 2%.*' 57 FR 15266, 
15303 (1992). 
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DEPARTMENT OF EDUCATION 

Pell Grant Program: Deadline Dates for 
Receipt of Applications, Reports, and 
Other Documents for the 1992-93 
Award Year 

AGENCY: Department of Education. 
ACTION: Notice. 

SUMMARY: The Secretary announces the 
deadline dates for receiving documents 
from persons applying for Bnancial 
assistance under, and from institutions 
participating in, the Pell Grant Program 
during the 1992-93 award year. 

SUPPLEMENTARY INFORMATION: The Pell 
Grant Program provides grants to 
students attending eligible institutions 
of higher education to help them pay for 
their education costs. The program 
supports AMERICA 2000, the 
President’s strategy for moving the 
Nation toward the National Education 
Goals, by enhancing opportunities for 
postsecondary education. The National 
Education Goals call for increasing the 
rate at which students graduate from 
high school and pursue high quality 
postsecondary eoucation and for 
supporting life>long learning. Authority 
for the Pell Grant Program is contained 
in sections 411 throu^ 41 IF of the 
Higher Education Act of 1965, as 
amended (HEA), 20 U.S.C. 1070a 
through 1070a-€, as those sections read 
prior to enactment of the Higher 
Education Amendments of 1992, Public 
Law 102-325. The regulations for the 
Pell Grant Program are codified in 34 
CFR part 690 and 34 CFR part 668. 

I. Applications for Determination of 
Pell Grant Index—Table I 

As a requirement for receiving a Pell 
Grant, each applicant is re.sponsible for 
submitting to an institution of higher 
education a valid Student Aid Report 
(SAR) that states the amount of the 
student's Pell Grant Index (PGl) and the 
information used in calculating that 
number. To receive an SAR and 
determination of Pell Grant eligibility, 
each applicant must hrst submit his or 
her approved application to an agency 
listed in Table I of this notice or 
electronically through Stage Zero of the 
U.S. Department of Education's 
(Department of Education) Electronic 
Data Exchange (EDE) program, as 
discussed below, lliat application, 
hereafter referred to in this notice as an 
original application, must be submitted 
on one of the approved forms shown in 
Table I or throu^ Stage Zero of EDE 
and be received by the designated 
agency at the agency's address shown in 
Table I no later than May 3.1993. 


Application forms sent to the Federal 
Stuaent Aid Programs must be received 
at the appropriate U.S. Postal Service 
facility indicated in the table. 
Individuals at the application 
processing centers are not authorized to 
personally accept hand delivered 
documents. 

Stage Zero of EDE allows institutions 
to enter (or have their students enter) 
Federal student hnancial aid 
application data by using software 
provided by the Department of 
Education. Institutions electronically 
transmit that data to the Department of 
Education. Stage Zero applications must 
be received at the Department of 
Education's Central I^ocessing System 
center no later than midnight (Central 
Time) on May 3,1993. 

A. Applications of Students Beceiving a 
"Dependency Override** 

If the financial aid administrator 
(FAA) at the institution an applicant is 
attending determines that the applii;ant 
qualifies as an independent student 
under section 41lF(12)(B)(vii) of the 
HEA or that he or she qualifies as a 
dependent student under section 
411F(12)(C) of the HEA (as those 
sections read prior to enactment of the 
Higher Education Amendments of 1992. 
Pub.L. 102-325), the financial aid 
administrator will use the ^'dependency 
override" procedure. Under this 
procedure, the applicant must submit a 
Correction Application to the Federal 
Student Aid Programs after that 
application has been specially coded for 
the type of dependency override and 
signed by the FAA. However, the 
Correction Application is not the only 
means for submitting dependency status 
overrides. An FAA can request an 
override with the original application 
through most Multiple Data ^try 
(MDE) agencies. The interested FAA 
should contact the MDE agency used by 
the school (listed in Table I) to ftnd out 
whether the MDE agency can process 
the dependency override through their 
system, and what procedures to follow 
in requesting the override. An applicant 
attending an institution that participates 
in Stage Zero of EDE and who qualiftes 
for a dependency override may submit 
an electronic Correction Application 
coded for the appropriate dependency 
override through the Stage Zero process. 

If the applicant has not submitted an 
original application, the deadline date 
for the submission of a Correction 
Application through the dependency 
override procedure is May 3,1993. If the 
applicant has submitted an original 
application, the deadline date for the 
submission of the Correction 
Application is August 2,1993. 


Applications submitted electronically 
must be received no later than midnight 
(Central Time) of the applicable 
deadline date. 

B. Applications of Students Meeting a 
**Special Condition** 

If an applicant meets a "special 
condition" as provided in 34 CFR 
690.31 or 690.32, the FAA will use the 
special condition procedure for the 
Correction Application. Under the 
special condition procedure, the 
applicant may provide the needed 
information on a Correction Application 
that has been specially coded and 
signed by the FAA. 

If an applicant meets a special 
condition and his or her institution is 
participating in Stage Zero, the 
applicant may also submit an electronic 
Correction Application coded for the 
appropriate special condition through 
Stage Zero to the Department of 
Education’s (Antral Processing System 
center. Applications submitted 
electronically must be received no later 
than midnight (Central Time) of the 
applicable deadline. 

If the applicant has not submitted an 
original application, the deadline date 
for the submission of the special 
condition Correction Application is May 
3.1993. If the applicant has submitted 
an original application, the deadline 
date for the submission of the special 
condition Correction Application is 
August 2,1993. 

(Approved by the Office of Management and 
Budget under OMB Control Number 
Application: 1840-0110) 

n. Other Documents—Table I 

Once an applicant has filed his or her 
original application, additional 
transactions may occur. In some cases, 
the agency receiving the original 
application may request additional 
information. In other cases, the 
applicant is responsible for initiating a 
request to the agency to consider 
additional or alternative information. 

Table I of this notice lists the 
addresses to which additional 
transactions must be sent and the 
deadline dates for the receipt of those 
transactions. 

The following explains each type of 
transaction: 

A. Correction Application 

In addition to being used when an 
applicant receives a dependency 
override or meets a special condition as 
provided in 34 CFR 690.31 and 690.32, 
the Secretary will provide a Correction 
Application to an applicant if the 
applicant's original application lacked 
sufficient information to be processed or 
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contained inaccurate information. The 
applicant must include on the 
CoiTection Application all the 
information necessary to process that 
application. 

if an applicant has misreported his or 
her dependency status, or if that status 
has changed after the applicant 
submitted an original application for 
reasons other than a change in marital 
status, the applicant must submit a 
Correction Application with the correct 
dependency status. 

A Correction Application may be 
obtained (1) from an FAA or an 
Educational Opportunity Center 
counselor, (2) by writing to Federal 
Student Aid Programs, P.O. Box 84. 
Washington. DC, 20044, or (3) by calling 
1 (800) 4 FED AID. The Correction 
Application must be returned to the 
address listed in Table I and received at 
that address no later than August 2. 
1993, unless the Correction Application 
is submitted as an original application, 
in which case the May 3,1993 deadline 
applies. A Correction Application 
submitted electronically through Stage 
Zero must be received by the Central 
Processing System center no later than 
midnight (Central Time) on August 2, 
1993. unless the Correction Application 
is submitted as an original application, 
in which case the May 3,1993 
(midnight Central Time) deadline 
applies. 

B. Student Aid Report fSARJ 

• CorrectionA^erification of 
Information Requested by the 
Secretary—If the Secretary returns an 
SAR to an applicant for correction or 
verification o^information, the 
applicant must correct or verify the 
information and return the SAR to the 
appropriate address listed in Table I. 

The SAR must be received at that 
address no later than August 2.1993. 

An applicant who must correct or verify 
his or her data and who is attending an 
institution participating in £DE must 
have tlie institution submit his or her 
corrected or verified data to the Central 
Processing System center. The corrected 
SAR data submitted electronically by 
the institution must be received at the 
Central Processing System center no 
later than midnight (Central Time) on 
August 2,1993. 

• Correction of Inaccurate 
Information—If the SAR reflects 
information that was inaccurate when 
the application was signed, the 
applicant must correct that information 
on the SAR and send the SAR to the 
appropriate address listed in Table 1. 

The SAR must be received at that 
address no later than August 2.1993. 
Under £D£. an applicant must submit 


that SAR, with the information 
corrected, to the institution by August 2, 
1993. 

• Recomputation of Pell (kant Index 
(PGI)—An applicant may request on the 
SAR that the Secretary recompute his or 
her PGI if: (1} The student believes a 
clerical or arithmetic error has occurred 
or 12) the student meets a fecial 
conditian as provided in 34 CFR 690.31 
or 690.32. The applicant must send the 
SAR to the appropriate address listed in 
Table I. The SAR must be received no 
later than midnight (Central Time) on 
August 2,1993. A student attending an 
institution participating in EDE may 
submit a request for recomputation to 
the institution by August 2,1993. A 
request for recomputation submitted 
electronically by the institution must be 
received at the Department of 
Education's Central Processing System 
center no later than midnight (Central 
Time) on Aiigust 2,1993. 

• Request for Duplicate SAR—If an 
applicant wishes to receive a duplicate 
SAR; the applicant may write to the 
appropriate agency's address listed in 
Table 1 or call the appropriate agency's 
telephone number listed in Table I. All 
written and telephone requests must be 
received no later than August 2,1993. 

A written request sent to the appropriate 
agency (listed in Table I) must be 
received through a U.S. Postal facility. 
Individuals at the agencies listed in 
Table 1 are not authorized to personally 
accept hand-delivered documents. 

Note—Although the Department of 
Education's application agendas will accept 
and process corrections through August 2, 
1993. this deadline for oorroctions does not 
extend the deadline by which the student 
must submit his or her SAR with an eligible 
PQ to the Institution's financial aid ofilce. If 
the student does not submit a valid SAR vrith 
an eiigibie PGI to the financial aid ofBoe by 
his or her last date of enrollment or June 30, 
1993, whichever is earlier, he or she will not 
be eligible for a Pell Grant award. 

in. Verification Procedures and 
Deadline Dates 

The information provided on an 
application and included on an SAR 
may be subject to verification. In that 
case, in order to receive a Pell Grant 
award for the 1992-93 award year, the 
applicant—and his or her parents, if 
applicable—must submit the necessary 
verification documents in accordance 
with the following procedures. The 
documents must be received no later 
than the deadline dates specified below. 
These dates do not conflict with nor 
supersede the deadline dates specified 
in Table I of this notice. 


A. Verification of Information on 
Application 

If an applicant is selected to have the 
information on his or her application 
verified under the verification 
procedures set forth in subpart E of the 
Student Assistance General Provisions 
(34 CFR part 668), he or she must 
submit the requested documents as 
specified below in steps 1-4. The 
deadline date for the completion of 
these steps is the earlier of 60 days from 
the applicant's last date of enrollment in 
the case of an applicant who leaves 
school because of graduation, 
completion of an academic term, or 
withdrawal; or August 30,1993. 
(Documents that are hand^delivered 
must be received by the institution by 
the close of business on August 30, 

1993. Documents sent by mail must be 
postmarked or demonstrate other 
comparable proof of mailing by August 
30.1993.) A student who will still be 
enrolled in a course of study in the 
1992-93 award year after August 30. 
1993, must submit the requested 
documents by August 30.1993. 

This process is complete when the 
applicant has: 

(1) Submitted all requested 
verification documents to his or her 
institulion; 

(2) Made all necessary corrections on 
(a) Part 2 of the SAR, (b) an Electronic 
Student Aid Report (l^AR). or (c) a 
Correction Application of the EDE; 

(3) By August 2,1993, either (a) 
signed and submitted the corrected Part 
2 of the SAR to the appropriate address 
indicated on the beck of Part 2 of the 
SAR (the same address as indicated in 
Table 0; (b) signed and submitted the 
corrected ESAR to the institution (for 
those participating in EDE); or (c) signed 
and submitted the paper Correction 
Application or the electronic (Correction 
Appheation. 

(4) Submitted to the institution the 
corrected and reprocessed SAR or 
signed the corrected and reprocessed 
ESAR received from the Department of 
Education's processing center. (34 CFR 
668.60) 

B. Application Forms and Information 

Student aid application forms, 
(Correction Applications, and 
information brochures may be obtained 
through college and university financial 
aid administrators and Educational 
Opportunity (Center counselors, or by 
writing or calling: Federal Student Aid 
Programs. P.O. Box 84, Washington, DC 
20044. Telephone 1 (800) 4 FED AID. 
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Table I 

(DeadUne Date for Recetol of Ortginal AppOcation 
Forms for DetermWog Expected FamllY Contrtbu- 
ttoa May 3. 1993. DeadMrte Date for receipt 
of Correction Applicatiorw (other than orfginais). 
Applicatioos (o^ than origiruils). and Other 
Documents: August 2. 1993] 


Typo of form 

For Information 
atxxit 

Contact Federal 
Student Aid 
Programs 

Application for 

English/Span- 

Box 84, Wash¬ 

Federal Stu- 

istVCorrectlon 

ington. DC 

deni Aid 

Application 

20044. 1- 

(AFSA). 

request 

(800) 4 FED 
AID. TTY 
(301)369- 

05ia 


Engllsn Applica- 

CA> AFSA Proc¬ 


tlon submis- 

essor Box 


sloa 

6950. Prince- 
Ion. New Jer¬ 
sey 08541. 

• 

Spanish Appli¬ 
cation sub* 
missioa 

60 x 6951. 


Correction Ap¬ 
plication sub* 
missioa 

Box 6952. 


SAR corrections 

Box 6953. 


Duplicate re¬ 
quests/ad¬ 
dress 
changes. 

60X6954. 


All other oor- 

Box 84. Wash¬ 


respoTKlence/ 

ington. DC 


Inquirtes. 

20044. 1> 
(800) 4 FED 
AID. 

FamAy Financial 

Application re¬ 

c /0 American 

Statemem 

quest 

College Test¬ 

(FFS). 


ing (ACT): 

Box 1002. 

Iowa City. 

Iowa 52243. 
(319) 333- 
1200. 


Application sub¬ 
mission. 

SAR corrections 

Box 1000. 

Box 4018. 


Duplicate re¬ 
quest/address 
changes. 

Box 4017. 


Al other cor¬ 

Box 4027. 

* 

respondence^ 

inquiries. 


Financial Aid 

Application re¬ 

<Uo College 

Form(FAF). 

quest. 

Scholarship 
Service: Box 
6327. Prince¬ 
ton. New Jer¬ 
sey 08541. 
Eastern and 
Central Time 
Zones: (609) 
951-1025. 

TTY (609) 
734-9013. 


Application sub* 
missioa 

Box 6300. 


SAR corrections 

Box 6957. 


Duplicate Re¬ 
quest A Ad¬ 
dress 

Changes. 

60x6958. 


Table I—-Continued 

[OeadUr)e Date for Receipt o( Orfglnal Application 
Forme for Determining E)qpected Tarr^ Contrfbu- 
tfon: May 3. 1993. Deadline Date for receipt 
of Correction AppMcatiorv (other than 0 ffgir>el 8 ). 
Applications (o^ than originals), and Other 
Documents: A^ust 2, 1993] 


Type of form 

For Information 
about 

Contact Federal 
Student Aid 
Programs 

Application for 

Application re¬ 

c/o Penrtsyfva- 

Permsytvania 

quest and 

nia Higher 

State Grant 

other inquir¬ 

Education As¬ 

and Federal 

ies. 

sistance 

Student Aid 


Agency 

(PHEAA). 


(PHEAA): 
Grant Divi¬ 
sion, 660 

Boas Street. 
Harrlsbuig. 
Pervttyfvania 
17102. 1- 
800-693- 
7435 (Pa. 
only) Out of 
slate—<717) 
257-2800. 


Application sub¬ 

Box 8169. Har- 


mission. 

rtsburg, PA 
17105-6169. 


SAR correc- 

Box 8135. Har¬ 


tlorw/dupli- 

risburg. PA 


cate re- 
quests/ad- 
dress 
changes. 

17105-8135. 

SingiefUe form.« 

Application re¬ 

United Stu¬ 


quest 

dent Aid 

Funds 

(USAF): Box 
6131. 

MCB242. In¬ 
dianapolis. Irv 
diana 46206- 
6131. 1-<800) 
448-3530. 


Application sub¬ 

Box 6130. Indi¬ 


mission. 

anapolis, IN 
46206-6130. 


Alt other cor- 

60X6131. kidt- 


respondence. 

anapoiis. IN 
46206-6131. 

(Federal Elec¬ 

Application re¬ 

Contact Institu¬ 

tronic Appli¬ 

quest 

tion's finan¬ 

cation) Stage 


cial aid office 

Zero of the 

• 

to find out If It 

Electronic 


participates In 

Data Ex¬ 


the Stage 

change. 


Zero project 


Electronic Appli¬ 

Electrorilcally 


cation sub¬ 

submitted lo 


mission. 

the Central 
Processing 
System via 
General Elec¬ 
tronic Support 
computer net¬ 
work. 


Table I—Continued 

(Deadline Date for Receipt of Original Applicatioo 
Forms for Determining Expected Famiiy (jontribu- 
tion: May 3. 1993. Deadline Date for receipt 
of Correction ApplicaHons (other than originals). 
Applicationa (other than originals), and Other 
Documents: August 2, 1993] 


Type of form 

For information 
about 

Corttact Federal 
Student Aid 
Programs 


Diskette and 
tape submis- 
sioa 

c/o National 
Computer 
Systems— 
Stage Zero. 
Box 30. Iowa 
City, Iowa 
52244. (319) 
339-6642. 

Stage II of the 

Eiectrorrlc cor¬ 

c/o Natlonai 

Electronic 

rections and 

Computer 

Data Ex¬ 

requests for 

Systems— 

change. 

duplicates/ 
other iriquir- 
les. 

GESCus- 
torr^r Serv¬ 
ice. Iowa 

City. Iowa 
52244. (319) 
339-6642. 


IV. Submissions to the Secretary of 
Institutional Payment 

Summary and Student Aid Reports (Part 
3 Payment Vouchers) 

Each institution that participates in 
the P ell Grant Program is required by 34 
CFR 690.83(b) to submit to the Secretary 
of Education reports and information 
required in connection with the Pell 
Grant fimds made available to the 
institution for payment to students for 
an award year. One of the required 
reports is the Institutional Payment 
Summ^ (DPS). The IPS accompanies 
an institution's submission of Pell Grant 
Payment Vouchers and summarizes the 
information contained on the individual 
Payment Vouchers. Ordinarily, the 
Sea^tary provides an IPS form to the 
institution for completion and return to 
the Department of Education. 

The institution may also meet this 
reporting requirement by submitting the 
BPS and Payment Voucher information 
to the Department of Education on a 
floppy disk, on a magnetic tape, or by 
an electronic transmission through a 
modem from a personal, mini, or 
mainframe computer. These 
submissions are referred to, 
respectively, as the Pell Grant Floppy 
Disk Data Exchange, the Pell Grant 
Recipient Data Exchange (RDE). and 
EDE Stage m. An institution that wishes 
to use one of these automated reporting 
methods must enter into a written 
agreement with the Department of 
Education and then must agree to (1) 
comply with the Department of 
Education's prescri^d manner of 
formatting and presenting the submitted 
information. (2) restrict access to the 
records from which the IPS information 






















Federal Register / Vol. 57, No. 251 / Wednesday, December 30, 1992 / Notices 


62433 


is derived, and (3) ensure tliat only 
authorized officials or agents of the 
institution may enter the data 
transmitted in or with the IPS 
submission to the Department of 
Education. 

The Department of Education credits 
an institution's Pell Grant account on 
the basis of Pell Grant payment data 
submitted through the system described 
in this notice. Such information must be 
submitted to the Department of 
Education in a timely, certified, and 
acceptable form. A submission is timely 
if received by the Department of 
Education according to the deadlines 
prescribed in Tables H and III in Part 
IV.C of this notice; certified if its 
accuracy is attested to by the institution 
in the manner described in Part IV.D. of 
this notice: and acceptable if submitted 
in accordance with the directions 
provided by the Department of 
Education for the particular medium of 
submission used by the institution. 

Failure to meet these reporting 
requirements may result in 
administrative action by the Department 
of Education under subpart G of 34 CFR 
part 668 to fine the institution or to 
limit or terminate its participation in the 
Pell Grant Program. In addition, failure 
to report accurately a student's award 
amount by the reporting deadline may 
render the student ineligible for all or 
part of his or her Pell Grant payment 

A. Data and Records To Be Submitted 

In each IPS submission, the 
institution must submit: 

/ (1) On the IPS form, or in the IPS 

record format, information described in 
Section II of the IPS. including the 
number and amount of each Pell Grant 
award adjustment that the institution 
made and the institution's total 
payments to all Pell Grant recipiemts for 
the award year up to the dale of the 
submission; and 

(2) An SAR Payment Voucher (Part 3 
of the SAR). or its equivalent as defined 
by the Secretary, that discloses— 

(i) Any new Pell Grant recipients 
identified by the institution during the 
reporting period for which the IPS is 
submitted; or 

(ii) Any change in enrollment status, 
cost of attendance, or other event that 
otxzurred daring either the reporting 
period for which the IPS is submitted or 
the reporting period immediately 
preceding that reporting period, if that 
event causes a change in the amount of 
Pell Grant that a student has received or 
qualifies to receive for the award year. 

The institution may submit the IPS 
without SAR Payment Vouchers (or 
electronic equivalent) if (1) the 
institution had uo Fell (^ant recipients 


in attendance or identified no new Pell 
Grant recipients during the reporting 
period for which the IPS is submitted 
and (2) did not have to identify any 
changes to the awards of previously 
reported recipients during the reporting 
period preceding the period for which 
the IPS is submitted, if an institution 
that transmits IPS information via a 
floppy disk, ROE, or EDE Stage lH 
wishes to OKerdse this option, it must 
use the paper IPS document. 

(Approved by the Office of Management and 
Budget under OMB Control Numbers 1840- 
0132 (SAR) and 1B40-0S40 (IPS)) 

B. Addresses for Delivery 

The institution must submit the IPS 
and any accompanying SAR Payment 
Vouchers, or the floppy disk or the RDE 
magnetic tape containing this 
information, as follows: 

If by regular mail: U.S. Department of 
Education. Pell Grant Systems Division, 
P.O. Box 4158. Iowa City, Iowa 52244- 
4158. If delivered by a courier other 
than the U.S. Postal Service: U.S. 
Depiarfment of Education. Pell Grant 
Sy.steros Division, c/o National 
Ckimpuler Systems, 2510 N, Dodge St.. 
Iowa Qty. Iowa 52240, Attention: CPS/ 
DP. 

C. Frequency and Schedules for IPS 
Submissions 

An institution must make an IPS 
submission or its equivalent at least 
once during each of the reporting 
periods established in Tables II and HI. 
The table that is applicable to a 
particular institution depends on the 
amount of the institution's 1991-92 Pell 
Grant authorization for the prior 
program year. An institution may make 
IPS submissions more hequently, up to 
60 times during the entire reporting 
cycle (July Ist through the final 
reporting deadline). For purposes of 
complying with the reporting 
requirements of Part IV. A. of this notice, 
an iustitutioD must ensure that the OPS 
and SAR Payment Vouchers are 
received by the Department of 
Education by the applicable closing date 
for each reporting period as specified in 
the appropriate table below. Proof of 
mailing, such as a date on a U.S. Postal 
Service postmark, is not considered 
confirmation of receipt by the 
Department of Education. If an 
institution submits the IPS and SAR 
Payment Voucher information by means 
of the EDE Stage HI. the transmission 
must be received at the Department of 
Education's Central Processing System 
center by midnight (Central Time) of the 
applicable closing date for the reporting 
periods indicated in Tables II and m. 


Table II.—Institutions With a 1991- 
92 Pell Grant Auinorizatton of 
AT Least $750,000 


Reporting periods 

Qoeirig date for 
reoelpl 

July 1. 1992 through Oct IS. 

Oct 15. 1992. 

1992. 


Ocl. 16. 1992 through Dec. 15. 

Dec. 15, 1992 

1992. 


Dec. 16. 1992 through Feb. 15. 

Feb. 15. 1993 

1993. 


Feb. 16. 1993 through Apr. 15. 

Apr. 15. 1993. 

1993 


Apr. 16. 1993 through Jurw 15, 

June 15. 1993. 

1993. 


June 16. 1993 through Aug. 15, 

Aua IS. 1993 

1993. 



Table III.— Institutions with a 1991- 
92 Pell Grant Authorization of 
LESS than $750,000 


Reporting periods 

Cloeing dale for 
receipt 

July 1. 1992 through Dec. 15. 

Doc. 15. 1992 

1992. 


Dec. 16. 1992 trough Apr. 15. 

Apr. 15. 1993. 

1993. 


Apr. 16. 1993 through Aug. 15. 

Aug. 15,1993. 

1993. 



If any closing date for receipt above 
falls on a Saturday. Sunday, or Federal 
holiday, submissions received on the 
next Federal business day will be 
counted as meeting the closing date. 

D. Certification of Accuracy 

Institutions participating in the Pell 
Grant Program must provide a 
certification of the accuracy of the data 
with each DPS submission. An 
institution submitting an IPS form must 
certify by includii^ an original 
signature by the omcial of the 
institution accountable for the accuracy 
of the data submitted. An institution 
transmitting IPS information by floppy 
disk, magnetic tape, or electronic 
transmission must certify the accuracy 
of the data by including in that 
transmission a code or signature flag 
prescribed by the Department of 
Education. By using the prescribed code 
or signature Bag. an institution certihes 
that the transmitted IPS information has 
been provided from a file or record to 
which only officials with appropriate 
security clearance have access and that 
the data contained in tlie submission are 
accurate. 

V. Annual Deadline for Submission of 
SAR Payment Vouchers and Requests 
for Adjustments of Pell Grant Accounts 

An institution obtains an adjustment 
to its Pell Grant account, and the 
amount of Pell Grant funds for which it 
IS accountable, by submitting 
supporting SAR Payment Vouchers or 
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their equivalent under the procedures 
describe in this notice and the 
reporting system described in the 
regulations. An institution is required 
by 34 CFR 690.83(a) to submit all SAR 
Payment Vouchers for an award year by 
a specified date following that award 
year, for 1992-93 that dale is September 
30.1993. An institution, therefore, may 
submit any Payment Vouchers not 
previously submitted during the 
required reporting periods established 
in this notice by ^ptember 30.1993 
and receive an adjustment to its Pell 
Grant authorization on the basis of that 
submission. Except as provided in Part 
V. B. of this notice, after September 30, 
1993, the Secretary closes the 
institution's Pell Grant account for the 
1992-93 award year. The institution's 
account is closed on the basis of the 
information reported by the institution 
on its submissions of IPS and 
supporting SAR Payment Vouchers 
through September 30.1993. The final 
IPS submitted by the institution must 
accurately report the institution's total 
payments to all Pell Grant recipients for 
the 1992-93 award year (IPS Item 15 or 
its equivalent). 

A. Timely Delivery for Final 
Submissions of SAR Payment Vouchers 
and Requests for Adjustments of Pell 
Grant Accounts: Proof of Delivery 

An institution may be required by the 
Department of Education to show that it 
mailed or otherwise submitted its IPS 
and SAR Payment Vouchers by the 
September 30,1993 deadline date. 

The Department accepts as proof of 
the date of delivery by mail or by non- 
U.S. Postal Service courier one of the 
following: 

(1) A legible mail receipt with the 
date of mailing stamped by the U.S. 

PrvctAl ^Ar\/ir*o 

(2) A legibly-dated U.S. Postal Service 
postmark. 

Note—The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method of oroof of mailing, 
an institution should check with the post 
office at which it mails its submission. An 
institution is strongly encouraged to use First 
Class Mail. 

(3) A dated shipping label, invoice, or 
receipt from a commercial courier. 

(4) Other proof of mailing or delivery 
acceptable to the Secretary. 

The Department accepts hand 
deliveries at the address stated in part 
IV.B. between 8 a.m. and 4:30 p.m. 
Central Time on days other than 
Saturday, Sunday, or Federal holidays. 

An institution that transmits IPS data 
and SAR Payment Voucher information 
electronically via the EDE Stage III must 
ensure that its transmission is 


completed by midnight of the 
September 30.1993 deadline date. 

B. Postdeadline Adjustments to Pell 
Grant Accounts 

Section 690.83(a) of the Pell Grant 
Program regulations provides for a 
timely closure of an institution’s Pell 
Grant account for an award year solely 
on the basis of SAR Payment Vouchers 
or electronic equivalents delivered to 
the Department of Education by the 
annual deadline date, unless that 
closure would result in certain 
inaccuracies in the amount of an 
institution’s Pell Grant account. In 
accordance with § 690.83(a). the 
Secretary permits a post-September 30. 
1993 adjustment to the Pell Grant 
account of an institution for the 1992- 
93 award year or any prior award year 
in these two circumstances: 

(1) Underpayment of previously 
retried awards. If the institution 
submitted in a timely manner a SAR 
Payment Voucher or electronic 
equivalent for a student in accordance 
with requirements of this notice and 
§ 690.83(a) but did not submit in a 
timely manner and in an acceptable 
form a SAR Payment Voucher necessary 
to document the full amount of the 
award for which that student is eligible, 
the institution may receive a payment or 
reduction to account for the full amount 
of that award if— 

(1) The underpayment for that award 
is or would be at least $100; and 

(ii) A program review or an audit 
report produced in accordance with the 
standards prescribed in 34 CFR 
668.23(c) demonstrates to the 
satisfaction of the Secretary that the 
student was eligible to rec^ve an 
amount greater than that reported on the 
SAR Payment Voucher submitted in a 
timely fashion to, and accepted by. the 
Department of Education. 

(2) Overawards of previously reported 
grants. If the institution determines that 
a student on whose Pell Grant it had 
previously reported received more than 
the amount of Pell Grant funds for 
which he or she qualified, the 
institution may report the reduction in 

a student's Pell Grant award. The 
institution should not make such a 
report, however, for an overaward for 
which it is not liable under § 690.79(a) 
unless the student has repaid the entire 
overaward to the financial aid office. 

The Secretary, in addition, makes 
allowances where the institution 
satisfactorily demonstrates that its 
failure to submit Payment Vouchers on 
a timely basis and have them accepted 
by the Department of Education was 
caused by a processing or administrative 
error made by the Department of 


Education or one of its contractors or 
was due to unusual circumstances 
beyond the control of the institution. 

Except as provided under 20 U.S.C. 
1094(c)(7), and any regulations that may 
be issued under that section, the 
Secretary adjusts the Pell Grant account 
of an institution on the basis of student 
award data submissions made after 
September 30 following the award year 
only in these specified circumstances. 
Thus, if an institution submits SAR 
Payment Vouchers (or electronic 
equivalents) for the 1992-93 award year 
to the Department of Education after the 
September 30.1993 deadline, the 
institution will not receive added Pell 
Grant funds from the Department of 
Education unless the institution can 
demonstrate that one of the prescribed 
conditions exists. If the institution does 
not demonstrate to the satisfaction of 
the Secretary the existence of one of 
these prescribed conditions, the 
institution, with respect to the amount 
^not reported in a timely fashion, will 
receive no additional funds for that 
grant or grants and no reimbursement if 
the grant or grants were already made 
using institutional funds. Also the 
institution will remain liable for those 
Pell Grant funds received in advance 
that were used for that grant or grants. 

Moreover, if the institution was 
required by § 690.79(a) to use 
institutional funds for Pell Grants to 
compensate for overawards for which it 
was accountable, the Secretary takes 
those required reimbursements into 
account in determining whether the 
institution qualifies for additional funds 
under the first exception described here. 

If an institution believes that ari 
adjustment is warranted on the basis of 
the conditions described here, it should 
contact the Pell Grant Program Financial 
Management Section at (202) 708-9807. 
If the institution seeks administrative 
relief on the basis of an administrative 
error by the Department of Education or 
its contractors, the institution's request 
must provide a complete description of 
all facts pertaining to the awards that 
were not credited, including each 
student’s identifying data and full Pell 
Grant payment history. The request 
must be received by the Department of 
Education no later than January 31, 

1994. The request must be delivered to: 
U.S. Department of Education, Pell 
Grant Systems Division. P.O. Box 23791, 
Washington. DC 20026-6791. 

C. Request for Duplicate Payment 
Vouchers or Related Information 

To receive a duplicate Payment 
Voucher, Processed Payment Voucher, 
or processed payment data, an 
institution must contact the Pell Grant 
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Program by calling (202) 708-9807 or by 
writing to: U.S. Department of 
Education, Pell Grant Systems Division, 
P.O. Box 23791, Washington. DC 20026- 
0791. 

To receive a duplicate Payment 
Voucher, an institution must include 
with its request a photocopy of either 
part 1 or part 2 of that student's SAR or 
a photocopy of that student's ESAR. All 
requests must be received no later than 
August 2,1993. 

Applicable Regulations 

The regulations applicable to this 
program are the Pell Grant Program 


regulations in 34 CFR part 690 and the 
Student Assistan ce Ge neral Provisions 
regulations in 34 CFR part 668. 

FOR FURTHER INFORMATION CONTACT: 
Michael Oliver, Program Specialist. Pell 
and State Grants Se^on, Grants Branch, 
Division of Policy Development, Policy, 
Training, and Analysis Service. Office of 
Postsecondary Education, U.S. 
Department of Education, 400 Maryland 
Avenue SW, (ROB-3, room 4018), 
Washington. DC 20202-5447. 

Telepnone (202) 708-4607. Deaf and 
hearing impaired individuals may call 
the Federal Dual Party Relay Service at 
1 (800) 877-8339 (in Washington. DC 


(202) 708-9300) between 8 a.m. and 7 
p.m., Eastern time. (20 U.S.C. 1070a) 

(Catalog of Federal Domestic Assistance No. 
64.063, Pell Grant Program) 

Dated: December 22,1992. 

Carolynn Reid-Wallace, 

Assistant Secretary for Postsecondary 
Education. 

(FR Doc. 92-31837 Filed 12-29-92; 8:45 am) 
BILLING CODE 4000-01-41/ 
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DEPARTMENT OF EDUCATION 

Guidelines to Assist Institutions In 
Determining Student Eligibility for Title 
IV, HEA Student Financial Assistance 
Programs, a Current Cumulative List of 
Approved **Ablllty-to-Benefit" 
Examinations, and Guidelines for the 
Interim Approval of Additional 
Examinations 

AGENCY: Department of Education 
action: Notice. 

SUMMARY: The Secretary provides 
guidelines for use in determining 
student eligibility for Federal student 
financial assistance under title IV of the 
Higher Education Act of 1965, as 
amended (HEA). In addition, the 
Secretary provides notice of the current 
cumulative list of approved *'abiIity-to- 
benefit" examinations, and guidelines 
for the interim approval of additional 

**ability-to-benefit** examinations. The 
Secretary takes this action to provide 
interim nonbinding guidance to 
implement provisions contained in 
section 484(d) of the HEA as amended 
by the Higher Education Amendments 
of 1992 (Pub. L. 102-325, enacted July 
23, 1992). In 1993, the Department of 
Education will be publishing a Notice of 
Proposed Rulemaking regarding this 
student eligibility requirement. Public 
comment will be solicited at that time. 
FOR FURTHER INFORMATION CONTACT: 
Cheryl Leibovitz. Senior Program 
Specialist, General Provisions and 
Institutional Eligibility Section, General 
Provisions Branch, Division of Policy 
Development, Policy, Training, and 
Analysis Service, U. S. Department of 
Education, 400 Maryland Avenue, SW.. 
(Regional Office Building 3, room 4318), 
Washington, DC 20202-5343. 

Telephone (202) 708-7800. Deaf and 
hearing impaired individuals may call 
the Federal Dual Party Relay Service at 
l-800-677-:8339 (in the Washington, 

DC area, telephone (202) 708-9300) 
between 8 a.m. and 7 p.m.. Eastern time. 
SUPPLEMENTARY INFORMATION: Under 
section 484(d) of the HEA as amended 
by the Higher Education Amendments 
of 1992, a student who does not have a 
high school diploma or its recognized 
equivalent is eligible for Federal title IV 
student financial assistance only if— 

• The student takes an independently 
administered examination and achieves 
a score specified by the Secretary, 
demonstrating that the student has the 
ability to benefit from the education or 
training being offered. The Secretary 
approves tests on the basis of 
compliance with standards for 
development, administration, and 
scoring as the Secretary may prescribe 


in regulations. The student is not 
required to pass the examination prior 
to enrollment at the school; or 

• The student is determined as 
having the ability to benefit from the 
education or training being offered in 
accordance with a process as prescribed 
by the State in which the school the 
student is attending is located. Hie State 
process shall be effective 6 months after 
it is submitted to the Secretary unless it 
is disapproved by the Secretary. 

This provision does not app^y to the 
Federal Supplemental Loans for 
Students (SLS) Program. Under the 
Federal SLS Program, a student must 
have a high school diploma or its 
recogniz^ equivalent. 

The purpose of this notice is to 
provide interim nonbinding guidance to 
institutions that helps implement the 
amended HEA. by providing a current 
list of approved examinations and an 
interim process for approving additional 
examinations until final regulations are 
issued. In addition, this notice contains 
guidelines for use in determining 
student eligibility for Title IV student 
financial assistance. The guidelines set 
forth the Department's general policies 
on these matters. Any binding 
requirements will be established 
throu^ the promulgation of regulations. 

On DecemW 19,1990, the Secretary 
published a notice in the Federal 
Register listing approved **ability-to- 
benefit" examinations and a process for 
obtaining approval of additional 
*‘ability-to-benefit” examinations. The 
purpose of that notice was to provide 
nonbinding guidance to implement the 
provisions of the Omnibus 
Reconciliation Act of 1990 (OBRA). This 
notice supersedes the December 19, 

1990 notice. 

Unless a publisher requests that 
approval of a test be withdrawn, the 
tests that have been listed in either the 
December 19,1990 notice or subsequent 
Department of Education "Dear 
Colleague" letters as approved 
examinations for use in implementing 
the HEA will continue to be considered 
approved examinations for use in 
implementing the current HEA 
provisions until further notice or until 
such time as final regulations are 
published. The December 19,1990 
notice provided that test developers and 
publishers who wished to have their 
examinations approved by the Secretary 
should submit documents (as described 
in that notice) to the Department of 
Education by March 31,1991. With 
publication of this notice, and until 
further notice, that March 31 deadline is 
extended indefinitely. 

The Secretary does not require that an 
institution secure prior approval from 


its accrediting agency before using an 
approved examination. However, there 
may be specific requirements regarding 
testing instruments that an accr^iting 
agency may impose on its members. 
Institutions should check with their 
accrediting agencies for specific 
guidance. 

To implement section 484(d) of the 
HEA, as amended by the Higher 
Education Amendments of 1992, the 
Department will publish a Notice of 
Proposed Rulemaking and final 
regulations. In the interim, as additional 
tests are approved by the Department, 
notification of their approval will be 
published in subsequent "Dear 
Colleague" letters and Federal Register 
notices. These examinations are 
approved on an interim basis until 
further notice or until such time as final 
regulations are issued. At that time, all 
tests, including those approved on an 
interim basis, will be reviewed in 
accordance with the regulations. In 
addition, the proposed and final 
regulations will address provisions in 
the Amendments authorizing State 
processes for the determination of a 
student's "ability-to-benefit." 

I. Guidelines for Use in the 
Determination of Student Eligibility for 
Title IV, HEA Programs 

Independently Administered 

The Secretary considers an 
examination to be independently 
administered if it is administered in 
accordance with the procedures 
specified by the test publisher and 
approved by the Secretary. The test 
should be administered by an 
individual who, or organization that, 
has no current or prior fiscal interest in 
the institution to be attended by the 
student being tested other than an arms- 
length arrangement to administer the 
examination. However, the Secretary 
considers a testing or assessment center 
at a degree-granting institution or public 
vocational institution that is 
independent of the admissions and 
financial aid processes, to be able to 
administer examinations independently 
for students attending that institution if 
the primary purpose of the testing or 
assessment center is not to administer 
"ability-to-benefit" examinations. 

Apart from the testing center 
exception described in the prior 
paragraph, a test administrator, proctor, 
or scorer (hereafter referred to as a test 
administrator) should not be a current 
or former employee, consultant, or 
student of the institution which the 
tested student is attending or planning 
to attend; should not be on the board of 
directors of, an owner of, or have a 
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iinandal interest in the institution: and 
should not be a relative of any of the 
above. With the exception of employees 
of those testing or assessment centers at 
degree-granting institutions or public 
vocational institutions, the Secretary 
does not consider an employee of one 
postsecondary institution to be 
sufficiently independent to administer 
tests to prospective students at another 
postsecondary institution. The Secretary 
considers that a testing or assessment 
center that is ovmed, controlled, or 
operated by a current or former owner 
of an institution, except an established 
testing or assessment center at a degree¬ 
granting institution or public vocational 
institution, cannot independently 
administer *‘ability-to-benefit*' 
examinations for purposes of this notice 
to prospective students of that 
postsecondary institution. 

The Secretary considers public and 
nonprofit centers that offer assessment 
or testing services and that operate 
ind^endently of institutions that are 
eligible to participate (in the HEA 
programs) to be able to administer 
independently *'ability-to-benefit" 
examinations to students unless the 
testing or assessment center is owned, 
controlled, or operated by a current or 
former owner of an institution. 

To ensure that a record of an 
independently administered test Is 
maintained, the institution is advised to 
keep a record of the test taken, the date 
and location of the test, test scores, and 
the individual who administered the 
test. 

The Secretary encourages institutions 
to draw test administrators from any of 
the following sources, provided that 
they meet the criteria of independence 
list^ above: 

• High school guidance counselors. 

• Qualified professional educators 
who, except as provided above, are not 
employees of a postsecondary 
institution. 

• Staff of regional and area Armed 
Forces commands who are experts in 
education, training, or human resources 
development. 

• Staff of established o^ces of testing 
or assessment who are independent of 
the admissions process at degree¬ 
granting institutions. 

• Test and measurement experts. 

• Human resource development 
professionals. 

Guidelines for Selecting Examinations 
From the Secretary’s List of 
Examinations Approved for Testing 
Students Who Do Not Have a High 
School Diploma or its Equivalent 

Institutions may use more than one 
examination frpm the Secretary’s list in 


determining if students who do not have 
a hi^ school diploma or its recognized 
equivalent are eligible to receive title IV 
student financial assistance. While 
different examinations from the 
Secretary's list may be used for students 
in different programs, the skills and 
abilities assessed by all of the 
examinations listed below assume 
students have had some secondary 
education. The examinations approved 
for testing students enrolled in English 
as a Second Language (ESL) programs or 
pro^ams with an ESL component or for 
testing non-native speakers of English 
enrolling in regular academic or 
vocational programs taught in English, 
expect some de^e of functional 
literacy in English for non-native 
speakers of English. Institutions are 
encouraged to consider the following in 
selecting examinations from the list of 
approved tests for those students: 

1. Whether examinations designed for 
non-native-speakers of English can 
determine the degree of English 
languam proficiency necessary to 
succeed in the students’ programs of 
study, 

A. Students whose native languages 
are not English and who are enrolled in 
an English as a Second Language (ESL) 
program or a piwam with an ESL 
component should take an examination 
on the Secretary's list that has been 
approved for determining the English 
language proficiency of non-native 
speakers of English enrolling in the 
programs described in this paragraph. 

B. Students whose native languages 
are not English and who are enrolled in 
regular academic or vocational programs 

^ taught in English should take an 
examination on the Secretary's list that 
has been approved for determining the 
En^sh language prohciency of non¬ 
native speakers of English enrolling in 
the programs described in this 
paragraph. 

C. Students whose native languages 
are not English and who are studying 
entirely in their native languages should 
take an examination in their native 
languages if one is available and if it 
measures secondary-school level basic 
verbal and quantitative skills. An 
approved exam must be used for those 
languages for which examinations have 
been included on the Secretary's list. 

2. Students with physical or mental 
disabilities should be provided with 
appropriate assistance in test-taking. In 
administering •'ability-to-benefit" tests, 
the institution must ensure that, if a test 
is administered to a student who has a 
disability that impairs sensory, manual, 
cognitive, or language skills, the test 
results accurately reflect the student’s 
aptitude or achievement level or related 


cognitive skills or general learned 
abilities rather than reflecting the 
student’s impaired sensory, manual, or 
speaking skills. The guidelines 
developed jointly by the American 
Educational Research Association, the 
American Psychological Association, 
and the National Council on 
Measurement in Education, or the 
guidelines developed by the American 
Vocational Education Association, 
should be followed in test selection, 
administration, and interpretation. 

n. Approved *^Ability-to-Bene6t*’ 
Examinations 

Until further notice or until such time 
as final regulations are issued, the 
Secretary approves the following list of 
examinations to be used in 
implementing the requirement that 
students without a high school diploma 
or its recognized equivalent pass an 
examination approved by the Secretary 
to be eligible for assistance under the 
title IV HEA programs. 

These examinations are nationally 
standardized examinations of secondary 
school level basic skills or general 
learned abilities that meet the statutory 
purpose underlying the requirement 
that the Secretary approve 
examinations. Interim guidelines for 
approving additional examinations are 
listed at the end of this notice. 

The guidelines do not limit the 
Secretary's discretion in deciding 
whether to approve any examinations 
but do set forth the Secretary's general 
policies. A test in a language other than 
English only can be used if the program 
will be taught solely in that language. 
Results of a test only are considered to 
be valid if the lest was (1) 
indep>endently administered and (2) 
administered within the guidelines 
established by the test publisher and 
approved by the Secretary. 

The Secretary, on an interim basis, 
hereby approves the following 
examinations for use in determining 
students* eligibility for title FV 
assistance (other than the Federal SLS 
Program). 

1. ACT Assessment .. American College 
Testing (ACT), 

2201 North Dodge 
Street, P.O. Box 
168, Iowa City, LA 
52243, Contact: 
Cynthia B. 
Schmeiser, Tele¬ 
phone: (319) 337- 
1091. 






62442 


Federal Register / Vol. 57, No. 251 / Wednesday, December 30, 1992 / Notices 


2. Adult Basic Lsorn- 
ing Examination 
(ABLEh Level 3. 


3. APTICX)M. The 
Educational Skills 
Development Bat¬ 
tery; and three (3) 
parts of the Apti¬ 
tude Test Battery 
(Pattern Visuality, 
Numerical Reason¬ 
ing, and Word 
Memory) which 
must be adminis¬ 
tered together. 

4. Aptitude Based 
Career Decision 
Test (ABCD). 


5. Armed Services 
Vocational Apti- 
tude Battery 
(ASVAB), All 
forms. 


6. Assessment and 
Placement Services 
(APS), (4 tests) Bat¬ 
tery, Form B. 


7. ASSET, Forms A. 
B, and C. 


8. Career Planning 
Program (CPP) 
AbUities Measure^ 
ment. Level 2. 


9. Career Program 
Assessment Test 
(CPAT), Forms A 
and B. 


The Psychological 
Corp., 555 Aca- 
den^c Court, San 
Antonio. TX 
78204, Contact: 
Beverly Creek, 
Telephone: (512) 
299-3665. 

Vocational Research 
Institute, Suite 
1502,1528 Walnut 
Street, Philadel¬ 
phia, PA 19102, 
Contact: Jeffiroy 
Harris, Telephone: 
(800) 874-5387. 


Education Tech¬ 
nologies, Inc., 

1007 Whitehead 
Road Ext, Tren¬ 
ton. NJ 08638- 
2405, Contact: 
James Roberts, 
Telephone: (609) 
882-2668. 

U.S. Military Enlist¬ 
ment Processing 
Command. Call for 
information con¬ 
cerning ASVAB 
test processing 
centers. Tele¬ 
phone: (708) 688- 
4922. 

The (College Board, 
45 Columbus Ave¬ 
nue. New York, 

NY 10023, Con¬ 
tact: Lucky). 
Abernathy, Tele¬ 
phone: (212) 713- 
8057. 

American College 
Testing (ACT). 
2201 North Dodge 
Street. P.O. Box 
168. Iowa City, lA 
52243, Contact: 
John Roth, Tele¬ 
phone: (319) 337- 
1030. 

American College 
Testing (ACT). 
2201 Ng^ Dodge 
Street. P.O. Box 
168. Iowa City, LA 
52243, Contact 
Connie Brinton, 
Telephone: (319) 
337-1037. 

American College 
Testing (ACT). 
2201 North Dodge 
Street. P.O. Box 
168. Iowa City, lA 
52243, Contact: 
John Roth. Tele¬ 
phone: (319) 337- 
103a 


10. Comprehensive 
English Language 
Test for Learners of 
English (CELT), 
Forms A and B. 
Approved for test¬ 
ing non-native 
spMkers of English 
entering programs 
taught in English. 
This test is appro¬ 
priate for testing 
students enrolled 
in ESL programs or 
programs with ESL 
components. 

11. Comprehensive 
Tests of Basic 
Skills, Edition 4, 
Levels 19/20 and 
21 / 22 . 


12. Computerized 
Placement Test 
(CPT). 


13. Degrees of Bead- 
ing Power, Stand¬ 
ard and Advanced 
Forms. 


14. Descriptive Tests 
of Language Skills 
(DTLS). 


15. Descriptive Tests 
of Mathematical 
Skills (DTMS). 


McGraw-Hill Book 
Co., 13955 Man¬ 
chester Road. 
Manchester. MO 
63011, (Contact: 
Barbara Buchanan. 
Telephone: (800) 
624-7294. ext 2. 


Odifbrnia Testing 
Bureau (CTTB), 
Macmillan/ 
McGraw-Hill. 
School Publishing 
Co., 2500 Garden 
Road, Monterey. 

CA 93940, Con¬ 
tact: Jeffrey Eberle. 
Telephone: (800) 
538-9547 or (408) 
649-8400. 

The dbllege Board. 

45 Columbus Ave¬ 
nue, New York, 

NY 10023, Tele¬ 
phone: (212) 713- 
8000, Contact: 
Lucky J. Aber¬ 
nathy, Telephone: 
(212) 713-8057. 

Touchstone Applied 
Science Associates 
Inc., Fudde Lane, 
P.O. Box 382, 
Brewster, NY 
10509, Contact: 
Stephen H. Ivens, 
Telephone: (914) 
277-4900. 

Multiple Assessment 
Programs and 
Services (MAPS), 
The College Board, 
45 C}olumbus Ave¬ 
nue. New York, 

NY 10023, Con¬ 
tact: Lucky J. 
Abernathy, Tele¬ 
phone: (212) 713- 
8057. 

Multiple Assessment 
Programs and 
Services (MAPS). 
The College Board, 
45 Columbus Ave¬ 
nue, New York, 

NY 10023, Con¬ 
tact: Lucky J. 
Abernathy. Tele¬ 
phone: (212) 713— 
8057. 


16. Differential Apti¬ 
tude Test, Forms V 
and W. 


17. ETS Tests of Ap¬ 
plied Literacy 
Skills (TALS), 
Forms A and B. 


18. Flanagan Indus¬ 
trial Tests, Forms 
A and AA. Entire 
battery must be 
used. 


19. General Edu¬ 
cation Diploma 
Tests (GED). 

20. IBCA Pre-Enroll¬ 
ment Appraisal: 
Comprehensive 
Adult Student As¬ 
sessment System 
(CASAS). All four 
components must 
be used. Approved 
for testing students 
enrolling in ESL 

• Programs. 

21. Job Training As¬ 
sessment Program 
(JOBTAP). AU four 
sections of this test 
must be given. i.e.. 
Training and Work 
Manuals, Work 
Rules and Proce¬ 
dures, Follow-the- 
Rule Arithmetic, 
and Flnd-the-Rule. 


22. Metropolitan 
Achievement 
Tests—MA T—G, 
Advanced 2, Basic 
Survey Battery. 
Forms L and M. 


The Psychological 
Corp., 555 Aca¬ 
demic Court. San 
Antonio. TX 
78204, Contact: 
Beverly Creek, 
Telephone: (512) 
299-3665. 

Educational Testing 
Service, P.O. Box 
6155, Princeton, 

NJ 08541, Contact: 
Denyse Leslie, 
Telephone: (609) 
734-1575. Order¬ 
ing Materials: Karl 
Holleran, Simon 
and Schuster, 
Workplace Re¬ 
sources, Tele¬ 
phone: (800) 395- 
7042. 

Science Research 
Associates (SRA), 
London House, 
1550 Northwest 
Highway. Park 
Ri^e, IL 60068. 
Contact: Michael 
Maddox, Tele¬ 
phone: (708) 298- 
7311. 

Contact the appro¬ 
priate State De¬ 
partment of Edu¬ 
cation. 

Comprehensive 
Adult Student As¬ 
sessment System 
(CASAS). 2725 
Congress St., Suite 
1-M, San Diego. 
CA 92110, Con¬ 
tact: Linda Taylor, 
Telephone: (619) 
298-4681. 

Workplace Assess¬ 
ment and Training 
Division, Edu¬ 
cational Testing 
Service, 27 N. 
Rosedale Road, 
Princeton, NJ 
08541, Contact: 
Robert Skopac, 
Customer Service 
Representative, 
Telephone: (800) 
932-0022. or (609) 
951-6082. 

The Psychological 
Corp.. 555 Aca- 
dexnic Court, San 
Antonio, TX 
78204, Contact: 
Beverly Creek, 
Telephone: (512) 
280-3807. 
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23. Nelson-Deaiiy 
Reading Tests, 
Forms E and F. 


24. PA.R. Admis¬ 
sions Test, Alter¬ 
nate Form English 
Version. 


25. PAM, Admis¬ 
sions Test, Spanish 
Version. Approved 
for use if Spanish 
is both the stu¬ 
dent's native lan¬ 
guage and the tan¬ 
kage of instruc¬ 
tion. 

26 Preliminary Scho¬ 
lastic Aptitude 
Test (PSAT). 


27. Pruebas de 
Aprovechamiento 
Academico (PAA). 
Approved fbr use 
if Spanish is both 
the student's na¬ 
tive language and 
the language of in¬ 
struction •, 

28. Pruebas de 
Aprovechamiento 
Academico^Eng- 
lish Section 
(ESLAT), Ap¬ 
proved for use in 
testing students 
whose native lan¬ 
guage is Spanish if 
the language of in- 
stnictioQ is Eng¬ 
lish •. 

29. Pruebas de 
Aprovechamiento 
Academico-~-Span- 
ish and Mathe¬ 
matics Section. 
Approved for use 
if Spanish is both 
the student's lan¬ 
guage and the lan¬ 
guage of instruc¬ 
tion. on the condi¬ 
tion that both sec¬ 
tions are given •. 

30. Prueba de Apti¬ 
tude Academica. 
Approved for use 
if Spanish is both 
the student's na¬ 
tive language and 
the language of in¬ 
struction. 


Riverside Publishing 
Company, 8420 
Bryn Mawr Ave¬ 
nue, Chicago. IL 
60631. Contact: 
Donna 

Hesselbaum. Tele¬ 
phone: (800) 323- 
9S40. 

Richard D. Irwin, 
Inc., 578 Arcade 
Avenue. Seekonk. 
MA 02771, Con¬ 
tact Carol Long. 
Telephone: (800) 
634-3961. 

Richard D. Irwin, 
Inc., 578 Arcade 
Avenue, Seekonk. 
MA 02771, Con¬ 
tact Carol Long. 
Telephone; (800) 
634-3961. 


The College Board. 
45 Coliimbus Ave¬ 
nue. New York, 
NY 10023, Con¬ 
tact: Arthur Doyle, 
Telephone: (212) 
713-8060. 

The College Board, 
Call Box 71101. 
San Juan. PR 
00936-1101. (con¬ 
tact: Manuel 
Maldinado-Rivera. 
Telephone: (809) 
750-8625. 

The College Board. 
Call Box 71101, 
San Juan, PR 
00936-1101, Con¬ 
tact: Manuel 
Maldinado-Rivera. 
Telephone: (809) 
750-8625. 


The College Board. 
Call Box 71101. 
San Juan, PR 
00938-1101, Con¬ 
tact: Manuel 
Maldinado-Rivera. 
Telephone: (809) 
750-8625. 


The College Board, 
Call Box 71101, 
San Juan, PR 
00936-1101, Con¬ 
tact: Manuel 
Maldinado-Rivera. 
Telephone: (800) 
750-6625. 


31. Scholastic Apti¬ 
tude Test (SATi, 


32. Secondary Level 
English Proficiency 
Test (SLEP), Forms 
1. 2. and 3. Ap> 
proved for non-na¬ 
tive speakers of 
English entering 
programs in which 
EngUah is the lan¬ 
guage of instruc¬ 
tion or ESL pro¬ 
grams or programs 
with ESL oompo- 
nentf. 


33. Spanish Assess¬ 
ment of Basic Edu¬ 
cation (SABE), 
Level 6. Approved 
for use if Spanish 
is both the stu¬ 
dent's native lan¬ 
guage and the lan¬ 
guage of instruc¬ 
tion. 


34. Stanford 
Achievement Test, 
Abbreviated, 

Eighth Edition, 
Form J, Task 1. 2. 
and 3. Complete 
and Basic Batteries. 

35. Stanford Test of 
Academic Skdls, 
3rd Edition. Forms 
J and K, Levels 1. 

2, and 3. 


36. Stanford Test of 
Academic Skills, 
Second Edition. 
Forms E and F, 
Levels 1 and 2. 


37. Test of Aduh 
Basic Education 
(TABEI, Level A. 
Form 5 and 6. Both 
long and short ver¬ 
sions. 


The College Board. 
45 Cohimbuf Ave¬ 
nue. New York. 

NY 10023, Con¬ 
tact: Arthur Doyle. 
Telephone: (212) 
713-^8060. 

Internationa] Testing 
and Training Pro¬ 
grams. Educational 
Testing Service, 
P.O. Box 6155. 
Princeton, NJ 
06541-6155. Con¬ 
tact: Stella R. 
Cowell. Tele¬ 
phone: (609) 021- 
0000. To Older/ 
buy materials: 
BTS/SLEP, Order 
Service Section, 
L02. P O. Box 
6158. Princeton. 

NJ 08541-6158, 
Telephone: (600) 
771-7243. 

California Testing 
Bureau, Mac- 
millan/McCraw- 
Hill. School Pub¬ 
lishing Co.. 2500 
Garden Road. 
Monterey. CA 
93040, Contact; 
Jeffrey Eberle. 
Telephone; (800) 
538-9547 or (408) 
649-6400. 

The Psychological 
Corp., 555 Aca- 
dexnk Court, San 
Antonio. TX 
78204, Contact: 
Beverly Creek. 
Telephone: (512) 
28(Wa07. 

The Psychological 
Corp.. 555 Aca¬ 
demic Court. San 
Antonio. TX 
78204. Contact: 
Beverly Creek, 
Telephone: (512) 
280-3807. 

The Psychological 
Corp.. 555 Aca¬ 
demic Court. San 
Antonio. TX 
78204. Contact: 
Beverly Creek, 
Telephone: (512) 
280-3807. 

California Testing 
Bureau. Mac- 
millan/MoGraw- 
HUl. School Pub¬ 
lishing Ca, 2500 
C^arden Road, 
Monterey, CA 
93940. Ckmtact: 
Jeffrey Eberle, 
TelejrfMjne: (800) 
538-9547 or (408) 
649-^00. 


38. Test of Adult 
Basic Mucation 
(TABB), Level D. 
Forms 5 and 6. 
Both long and 
short versions. 


39. Test of English as 
a Foreign Im- 
guage (TOEFL). 
Approved for non¬ 
native speakers of 
English enrolled in 
programs in which 
English is the Un¬ 
cage of instruct 
tion. 


40. Wonderlic Per¬ 
sonnel, Forms I, II, 
APT, and EM. 


41. Wonderlic Scho¬ 
lastic Level Exam, 
Forms IV, V, T-51. 
and T-71. 


42. Wonderlic Scho¬ 
lastic Level Exam 
(Spanish, Puerto 
Rican Spanish, 
Cuban Spanish, 
Mexican Spanish), 
Forms IV and V, 
Approved for use 
if Spanish is both 
the stiident's na¬ 
tive language and 
the language of in¬ 
struction. 

43. Tests used by 
States for assessing 
the basic skills of 
all entering post¬ 
secondary stu¬ 
dents. A test on)y 
can be used in the 
State in which it 


California Testing 
Bureau. Mao 
mi llan/McGrew- 
Hill, School Pub¬ 
lishing Go.. 2500 
Garden Roed. 
Monterey, CA 
93940. Omtact: 
Jeffrey Eberle. 
Telephone: (800) 
538-9547 or (408) 
840-8400. 

International Testing 
and Training Pro¬ 
grams. Educadon 
Testing Service. 
P.O. Box 6155, 
Princeton, NJ 
08541-6155. Con¬ 
tact: SteUa R. 
Cowell. Tele¬ 
phone: (609) 921- 
9000 or (215) 750- 
8050. 

E.F. Wonderlic Per¬ 
sonnel, Inc.. 820 
Frontage Road. 
Northfield. IL 
60093. Contact: 
Fred RaBlson. 
Telephone; (800) 
323-3742. 

E.F. Wonderlic Per¬ 
sonnel, Inc.. 820 
Frontage Roed. 
Northfield. IL 
60093, Contact: 
Fred Rafilson, 
Telephone: (800) 
323-3742. 

E.F, Wonderlic. Inc., 
820 Frontage 
Road. Northfield, 

IL 60093, Contact: 
Fred Rafilson, 
Telephone: (800) 
323-3742. 


Contact the appro¬ 
priate State De¬ 
partment of Higher 
Education. 


was approved for 
this purpose. 

• The publisher of these tests has requested 
that approval for these tests be withdrawn. 
Therefore, effoctlve 30 days after publication 
of this notice, these tests cannot be 
administered for the purpose of determining 
title IV student eligibility. However, if a 
student passed one of these exams within the 
12 months immediately preceding the 
effective date of the test approval boixig 
withdrawn, a student may submit an official 
notification of his or her test score from one 
of these exams to the institution at which he 
or she is applying for assistance provided 
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that the student’s application for Federal title 
rV student financial assistance is made 
within 12 months after the student received 
such a passing score. An institution may use 
this score for the purpose of determining title 
IV eligibility provided that the test was 
independently administered in accordance 
with the statute and the test administration 
procedures prescribed by the test publisher 
and approved by the Secretary. 

Note: With respect to the above tests 
(including State tests), if the approved form 
of a test consists of more than one subtest, 
all subtests of that test must be given for the 
test to be considered eligible and a student 
must pass all subtests to be eligible for title 
rv student financial assistance. 

A student who has taken one of the tests 
listed above within the 12 months 
immediately preceding his or her application 
for Federal title IV student financial 
assistance may submit an official notification 
of his or her test score to the institution at 
which he or she is applying for financial 
assistance. An institution may use this score 
provided that the test was independently 
administered in accordance with the statute 
and the test administration procedures 
prescribed by the test publisher and 
approved by the Secretary'. 

Standards for Passing Scores (Cut- 
Scores) 

Except as provided below, on an 
interim basis until final i^ulations are 
promulgated, for an institution to 
comply with the requirement that 
students who do not have a high school 
diploma or its equivalent pass an 
independently administered 
examination approved by the Secretary 
to be eligible for title IV aid, the 
institution must use a passing score on 
the examination as determined by the 
test publisher and approved by the 
Secretary that is one full standard 
deviation below the mean for that 
examination. Information concerning 
the applicable passing scores can be 
obtained from the individual test 
publishers. Test publishers may 
establish different passing scores of one 
full standard deviation below the mean 
for normative groups based on type of 
institution (e.g. community colleges, 
vocational schools). It is not appropriate 
for an institution to set Its own passing 
score or for a test publisher to set 
passing scores for any one particular 
institution or program within an 
institution. 

The passing scores, which apply to all 
institutions, for the following tests will 
be as follows: 

TOEFL—for whicluthe passing score is 
450, 

SLEP—for which the passing score is 
the 50th percentile. 

SABE—for which the passing score is 
two-thirds of a standard deviation 
below the mean. 


Special Provisions for Students With 
Physical or Mental Disabilities 

Specialized testing procedures or 
instruments that have been scientifically 
developed or modified specifically for 
the purpose of evaluating the ability of 
an individual with a disability to benefit 
from postsecondary training or 
education are considered to be eligible 
tests for purposes of compliance with 
the provisions of the HEA r^uiring 
testing of students for eligibility for title 
IV assistance. If a special testing 
procedure or instrument is used, the 
institution must document that the 
student has been determined to be 
disabled and unable to be evaluated by 
use of conventional examinations. 
Documentation of a student's disability 
may be a statement of a diagnosis made 
by a licensed psychologist or medical 
physician, as appropriate, or a record of 
a diagnosis by an institution that 
operates an elementary and secondary 
school program, or a classification by a 
State vocational rehabilitation services 
agency. Institutions using these 
specialized testing procedures or 
instruments must document that the test 
results accurately reflect the disabled 
student's aptitude or achievement level 
or related cognitive skills of general 
learned abilities, rather than reflecting 
the student's impaired sensory, manual, 
or speaking skills. The passing scores 
for these tests would be those 
recommended by the applicable test 
publishers and approved by the 
Secretary. 

Special Provisions for Students Whose 
Native Languages Are Not English if 
Tests in Those Languages Have Not 
Been Individually Approved 

On an interim basis, until final 
regulations are promulgated, if students 
whose native languages are not English 
are enrolled in an ESL program only, or 
are receiving all of their instruction in 
their native languages and there are no 
tests that have been individually 
approved in those native languages, the 
institution may use other tests or 
assessments it selects provided that: 

—The test is not one that was rejected 
for approval by the Secretary; 

—The test or assessment measures 
multiple skills and not a single skill; 
—The protocols of test administration 
follow the guidelines in Section 13 
(“Testing Linguistic Minorities") of 
the Standards for Educational and 
Psychological Testing of the American 
Educational Research Association, the 
American Psychological Association, 
and the National (Douncil on 
Measurement in Education; and 


—^The passing scores and the methods 
for determining those scores are fully 
documented. In cases in which the 
test or assessment is published, the 
passing score used should comply 
with the passing score standard 
previous^ described in this notice. 

m. Guidelines for the Interim Approval 
of Additional Examinations 

The Secretary hereby invites test 
publishers to submit examinations for 
review. The following criteria should be 
used solely for the purpose of preparing 
a test for submission and approval 
under these guidelines. The Secretary 
will propose a new standard, open to 
public comment, in a Notice of 
Proposed Rulemaking, and tests will 
need to bo resubmitt^ imder the new 
criteria once the final rule is in place. 

In the interim, the Secret^ will 
consider approving additional 
examinations that— 

1. Assess basic verbal and quantitative 
skills at the secondary-school level; 

2. Meet the primary standards 
developed jointly by the American 
Educational Research Association, the 
American Psychological Association, 
and the National Council on 
Measurement in Education, as 
promulgated in the Standards for 
Educational and Psychological Testing 
(1985) and that are germane to testing 
students who do not have a high school 
diploma or its equivalent as required by 
section 484(d) of the HEA as amended; 

3. Assess the ability, skills, or 
knowledge of students without a high 
school diploma or its equivalent w^ho 
are seeking title IV Federal student 
financial assistance; 

4. Are reliable enough to permit 
consistent judgments of individual 
ability, skill, or knowledge based on 
evidence provided b^ the test publisher; 

5. ProvWe normative data that reflect 
levels of ability required to complete 
successfully postsecondary educational 
or occupational training programs; and 

6. Provide normative samples that are 
of adequate size and representative of 
the contemporary post-compulsory 
school-age population in the United 
States to support conclusions regarding 
the use of the examinations in selecting 
students seeking Federal title IV student 
financial assistance. 

Please Note; The Secretary encourages 
publishers to continue to develop suitable 
tests in languages other than Ei^lish and for 
students with specific disabilities. The 
Secretary may provide publishers with a 
short-term provisional approval during the 
normative data collection and/or test 
validation process for these new instruments 
provided that the tests meet the basic 
standards for development used in the 
review and approval process. 
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Request for Review of Tests 

Test developers and publishers who 
wish to have tneir examinations 
approved by the Secretary should 
submit five (5) copies of the following 
documents to the General Provisions 
and Institutional Eligibility Section. 
General Provisions Branch, Division of 
Policy Development. Policy, Training, 
and Analysis Service, U.S. Department 
of Education, 400 Maryland Avenue, 
SW. (room 4318, ROB-3), Washington, 
DC 20202-5343: 

—Copy of the test; 

—^Test documentation and references; 
—Technical manual containing the 
recommended procedures for the 
test’s security, administration, and 
scoring; and 

—History of the test’s use. 


Paperwork Reduction Act of 1980 

This notice contains information 
collection reouirements. As required by 
the Paperwork Reduction Act of 1980, 
the Department of Education will 
submit a copy of these requirements to 
the Office of Management and Budget 
(OMB) for its review. (44 U.S.C. 3504(h)) 

This notice affects test publishers, 
postsecondary institutions, and students 
who do not have a high school diploma 
or its recognized equivalent and who 
want to apply for Federal title IV 
student Bnancial assistance. Annual 
public reporting burden for this 
collection of information is estimated to 
average 6 minutes for each of the 
estimated 196,700 students who will 
provide these test results to their 
schools and 30 minutes for a publisher 


for each of the estimated 50 tests that 
will be submitted for the Secretary’s 
approval. This burden includes time for 
reviewing instructions. 

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
room 3002, New Executive Office 
Building. Washington, DC 20503; 
Attention: Daniel J. Chenok. 

(20 U.S.C 1091(d)). 

Dated: December 23,1992. 

Lamar Alexander, 

Secretary of Education, 

|FR Doc. 92-31634 Filed 12-29-92; 8:45 am) 
Btumo CODE 4000-01-M 










't| 

*' ..^1 .,/ 





r. 


►Vf, fiTii- T»^i jpii£ 








Mk. 









:iiaM,Ra^.. 




'If « ■* -' ■ 


•f ■ ®V.T ^‘'■ ‘ V ■ 


- j - . 


.W'-V- - • 

^ - c, ^**-« - 





> v>~:' ^f■. «9 

~ V- ' -'-w,.' ‘.v '.i -I 


II ' .fVt 


.■^!«feu: • • If 
















I 



Wednesday 
December 30, 1992 


Part V 



Department of the 
Interior 

Bureau of Indian Affairs 

Approved Tribai-State Compact; Notice 






















62448 


Federal Register / Vol. 57, No. 251 / Wednesday, December 30, 1992 / Notices 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affaire 
Indian Gaming 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Notice of approved Tribal-State 
Compact. 

SUMMARY: Pursuant to 25 U.S.C. 2710, of 
the Indian Gaming Regulatory Act of 
1988 (Pub. L. 100-497), the Secretary of 
the Interior shall publish, in the Federal 


Raglater, notice of approved Tribal-Stata 
Compacts for the purpose of engaging in 
Class nr (casino) gambling on Indhm 
reservations. The Assistant Secietary«> 
Indian Affedrs, Department of die 
Interior, through his delegated 
authority, has approved the Gaming 
Compact Between the Devils Lake Sicnix 
Tribe and the State of North Dakota, 
which was enacted on October 7,1992. 
OATES: This action is effective Oecember 
30,1992. 

FOR FURTHER INFORMATION CONTACT: 
Hilda Manuel, Interim Staff Director, 


Indian Gaming Management Staff, 
Bureau of Indian Affairs, Washington. 
DC 20240, (202) 219-0994. 

Dated: December 17,1992. 

Ron Eden, 

Acting Assistant Secretary, Indian Affairs. 
(FR Doc. 92-31750 Piled 12-29-92; 8:45 am) 
eitUNO COOC 
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DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
Indian Gaming 

AGENCY: Bureau of Indian Affairs. 
Interior. 

ACTION: Notice of approved Tribal-State 
Compact._ 

SUMMARY: Pursuant to 25 U.S.Q 2710. of 
the Indian Gaming Regulatory Act of 
1988 (Pub. L 100-497). the Secretary of 


the Interior shall publish, in the Federal 
Register, notice of approved Tribal-State 
Compacts for the purpose of engaging in 
Class ni (casino) gambling on Indian 
reservations. The Assistant Secretary- 
Indian Affairs, Department of the 
Interior, through his delegated 
authority, has approved the Fort 
McDowell Mohave-Apache Indian 
Community of Arizona and the State of 
Arizona Gaming Compact of 1992. 
enacted on November 25,1992. 


DATES: This action is effective December 
30.1992. 

FOR FURTHER INFORMATION CONTACT: 
Hilda Manuel. Interim Staff Director. 
Indian Gaming Management Staff. 
Bureau of Indian Affairs. Washington. 
DC 20240, (202) 219-0994. 

Dated: December 23,1992. 

Eddie F. Bro%vn. 

Assistant Secretary, Indian Affairs. 

IFR Doc. 92-31751 Filed 12-29-92; 8:45 ami 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing-Federal Housing 
Commissioner 

24 CFR Part 235 

(Docket No. R-92-1615; FR-^4&-F^)1] 

Amendment to the Regulations for the 
Implementation of Section 235(r) of the 
National Housing Act 

AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD. 

ACTION: Final rule. 

SUMMARY: This rule amends the rule 
published in the Federal Register on 
June 14.1991 at 56 FR 27622, which 
implemented section 235(r) of the 
National Housing Act. Section 235(r) 
authorizes the Secretary to insure a 
mortgage, the proceeds of which are 
used to rehnance a mortgage insured 
under section 235. The purpose of the 
program is to reduce the interest rate on 
mortgages insured and assisted under 
section 235 so that there would be a 
reduction in the assistance payments 
which the Department pays on behalf of 
the mortgagors. However, no loans have 
been made by mortgagees under section 
235(r). Therefore, the Department is 
revising the program in the hope that it 
will be more attractive to mortgagees 
and mortgagors. This final rule will 
make the following changes: (1) The 
method of determining the interest rate 
has been changed so that the mortgagee 
will be entitled to a premium rate of 
interest during the full term of the 
mortgage, which rate will enable the 
mortgagee to market the loan at a 
premium return, thereby recouping its 
initial origination expenses; (2) the 
interest rate must be less than the rate 
on the mortgage being refinanced; (3) 
the maximum amount of the mortgage 
shall be the lesser of (i) the unpaid 
principal balance due on the mortgage 
being refinanced, including advances 
made by the mortgagee and any current 
interest due and delinquent interest not 
to exceed two months and (ii) the 
original principal amount of the 
mortgage being refinanced; and (4) the 
refinancing costs incurred in connection 
with the mortgage loan and permitted 
by the regulations must be paid by 
either the mortgagee or mortgagor and 
cannot be divided between those 
parties, and cannot include any unpaid 
interest on the mortgage being 
refinanced. The final rule also codifies 
§ 235.4 and Appendix A by creating a 
new subpart H under part 235. In 


addition, the final rule specifies which 
of the provisions of the direct 
endorsement requirements contained in 
24 CFR 203.5 and 203.255, published as 
a final rule in the Federal Register on 
December 9,1992 at 57 FR 58326. apply 
to section 235(r) mortgages. Reference is 
also made to the specific mortgagee and 
underwriter certifications which apply 
to mortgages insured under section 
235(r). 

EFFECTIVE DATE: February 16.1993. 

FOR FURTHER INFORMATION CONTACT: 
Robert E. Falkenstein, Jr.. Office of 
Insured Single Family Housing. 
Department of Housing and Urban 
Development, room 9270, 451 Seventh 
Street, SW., Washington, DC 20410, 
telephone number (202) 708-2720. TDD 
(202) 708-4594. (These are not toll free 
numbers.) 

SUPPLEMENTARY INFORMATION: 
Background 

Section 235 was added to the National 
Housing Act (Act) in 1968 and 
authorizes the Secretary to insure 
mortgages for the purpose of acquisition 
of housing by lower income families. 
Section 235 also authorizes the 
Secretary to assist the mortgagor by 
entering into a contract with the 
mortgagee to make a portion of the 
mortgage payments on behalf of the 
mortgagor. 

Many of the mortgages insured under 
section 235, which are still outstanding, 
were made during high interest rate 
years of 1980.1981 and 1982. HUD 
would be able to save substantial 
amounts of assistance payments if the 
mortgages were refinance at the 
current lower interest rates. Therefore, 
section 235(r) was enacted to provide 
incentives for mortgagees and 
mortgagors to refinance by providing for 
an increase in interest rate to 
compensate the mortgagee for paving 
certain financing costs associatea with 
the refinancing, including an amount 
paid to the mortgagor as an inducement 
to asree to refinance. 

Tne Department implemented section 
235(r) by permitting the mortgagees to 
charge an initial rate of interest greater 
than that otherwise allowed by the 
Secretary for a period of time (recovery 
period) necessary for the mortgagee to 
recoup its payments of the financing 
costs. Since mortgagees were unwilling 
to bear the risk of default or prepayment 
during the recovery period, no loans 
have been made under this program. In 
order to generate some interest in the 
program. HUD is amending § 235.4 of 
the regulations and Appendix A to part 
235. which implemented the 235(r) 
program, to change the manner in which 


the interest rate will be determined. 
Rather than having a higher rate of 
interest during a recovery period and 
then decreasing it for the remainder of 
the mortgage term. § 235.1202 of the 
new regulation provides for a premium 
rate of interest auring the entire 
mortgage term so that the mortgagee can 
market the loan at a premium return, 
thereby recouping the financing cost 
which it expend^. A premium interest 
rate for the entire term of the loan 
should make the loan more attractive to 
lenders and investors alike. The * 
premium interest rate will be negotiated 
between the parties and shall not exceed 
the maximum rate determined by the 
Secretary and published by notice in the 
Federal Register, plus a maximum 
margin of additional percentage points, 
as determined by the Secretary and 
published by notice in the Federal 
Register, if the mortgagee pays all of 
those approved costs associated with 
the closing of the loan. If the mortgagor 
pays any of such costs, then the 
mortgagee cannot pay the mortgagor a 
financial incentive, and the mortgagee 
will not be entitled to the extra margin. 
In any event, the interest rate on the 
mortgage must be less than the interest 
rate shown on the mortgage to be 
refinanced. 

In accordance with § 235.1202(b)(3)(i) 
(A) and (B). the Secretary has set (1) the 
maximum interest rate at 8 percent (8%) 
per annum and (2) the maximum margin 
which may be added to the maximum 
rate, at one and a half percentage points, 
which rate and margin will each in 
effect until changed by a notice in the 
Federal Register. 

Section 235.1202 also makes it clear 
that any repayment by the mortgagee to 
HUD of overpaid assistance, which has 
not been repaid by the mortgagor to the 
mortgagee, may be added to the unpaid 
principal balance of the mortgage to be 
refinanced. 

The material contained in § 235.4 and 
Appendix A is being codified by the 
creation of a new subpart H in part 235 
with §§ 235.1200 through 235.1222. The 
provisions contained in these new 
sections are the same as those contained 
in § 235.4 and Appendix A. with the 
exception of the changes described in 
this document. 

Justification for Final Rule 

Section 235(r)(7) of the National 
Housing Act provides that section 235(r) 
shall be implemented by a notice 
published in the Federal Register. 
However, since the implementation of 
section 235(r) required amendments to 
the current regulations, HUD 
implemented the program through a 
final rule by adding a new § 235.4. 
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"Refinancing under 235(r) of the 
National Housing Act", and an 
Appendix A to part 235. As § 235.4 and 
the Appendix are being amended, the 
Department has codifi^ them into a 
new subpart H by way of this final rule. 
Since section 235(r)(7) of the Act 
provides that the program shall be 
implemented by a notice, the 
Department finds that it is unnecessary 
to solicit public comment before issuing 
this rule. 

Findings and Certifications 
National Environmental Policy Act 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement s^ion 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
between 7:30 a.m. and 5:30 p.m. 
weekdays in the Office of the Rules 
Docket Clerk, 451 Seventh Street SW., 
room 10276, Washington, DC 20410. 

Executive Order 12291 on Regulations 

This rule does not constitute a "major 
rule" as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. An analysis of the 
rule indicates that it does not 

(1) Have an annual effect on the 
economy of $100 million or more; 

(2) Cause a major increase in costs or 
prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
recions; or 

(3) Have a significant adverse effect 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Regulatory Flexibility Act 

The Secretary, in approving this rule 
for publication, has certified, in 
accordance with 5 U.S.C. 605(b) (the 
Regulatory Flexibility Act), that the rule 
does not have a significant economic 
impact on a substantial number of small 
entities. If the rule impacts on small 
entities at all, the impact will be 
positive, as the rule is amending a HUD- 
insured mortgage program in an effort to 
make it more acceptable in the financial 
market. 

Executive Order 12612, Federalism 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 


in this rule will not have substantial 
direct effects on States or their political 
subdivisions, or the relationship 
between the Federal government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. As a 
result, the rule is not subject to review 
under the Order. 

Executive Order 12606, The Family 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this rule does not have 
potential for significant impact on 
family formation, maintenance, and 
general well-being, and. thus is not 
subject to review under the Order. The 
rule involves the refinancing of 
mortgages insured under section 235 by 
mortgages to be insured under section 
235(r). The purpose of the refinancing is 
to lower the interest rate on the 
mortgages so that the assistance 
payments being made by the 
Department will be reduced, thus saving 
the Department large cash outlays. The 
effect on families would be beneficial in 
that they would have a potential savings 
with respect to repayment of assistance 
payments to the Department and would 
also receive an incentive payment to 
refinance. 

This rule was listed as item 1430 on 
the Department's semiannual agenda of 
regulations published on November 3. 
1992 (57 FR 51392, 51420) pursuant to 
Executive Order 12291 and the 
Regulatory Flexibility Act. 

List of Subjects in 24 CFR Part 235 

Condominiums, Cooperatives, 
Homeownership. Grant programs: 
housing and community development. 
Low and moderate income housing. 
Mortgage insurance. Reporting and 
recordkeeping requirements. 

Accordingly, the Department amends 
24 CFR part 235 as follows: 

1. The authority citation for 24 CFR 
part 235 is revised to read as follows: 

Authority: 12 U.S.C. 1715b, 1715z; 42 
U.S.C 3535(d). 

§ 235.4 [Removed] 

2. Section 235.4 entitled "Refinancing 
under section 235(r) of the National 
Housing Act" and "Appendix A to Part 
235—Refinancing Section 235(r)" are 
removed. 

3. A new subpart H, consisting of 

§§ 235.1200 through 235.1222, is added 
to read as follows: 


PART 23&-MORTGAGE INSURANCE 
AND ASSISTANCE PAYMENTS FOR 
HOME OWNERSHIP AND PROJECT 
REHABILITATION 

Subpart H—Eligibility Requirements: 
Contract Rights and Obligations; 
Aaalatance Payments Contracts; Servicing 
Reaponalbllltiee—Refinancing Mortgages 
Under Section 235(r) of the National 
Housing Act 

Sec. 

235.1200 Authority. 

235.1202 Eligibility requirements. 

235.1204 Processing section 235(r) 

mortgages under the direct endorsement 
program. 

235.1206 Cross-reference. 

235.1208 Cross-reference. 

235.1210 Additional provisions of the 
assistance payment contracts for section 
235(r). 

235.1212 Termination of assistance 

payments contracts on mortgages to be 
refinanced. 

235.1214 Execution of assistance payment 
contract. 

235.1216 Eligibility for assistance 
payments. 

235.1218 Term of assistance payment 
contract in connection with mortgages 
insured under section 235(r) of the Act 
235.1220 Recapture of assistance payments. 
235.1222 Cross-reference. 

Eligibility Requirements; Direct 
Endorsement 

§235.1200 Authority. 

In accordance with the authority 
contained in section 235(r) of the 
National Housing Act, the Secretary 
may insure a mortgage given to 
refinance an existing mortgage which is 
insured under section 235 of the 
National Housing Act. As provided in 
this subpait, specific provisions of 
subpart A of this part shall apply to the 
insurance of a mortgage under section 
235(r). 

§235.1202 Eligibility requirements. 

A mortgage to refinance a mortgage 
insured under section 235 shall be 
eligible for insurance if it meets the 
applicable requirements of subpart A of 
this part and the special requirements 
set forth in this section. 

(a) Applicable sections of 24 CFR part 
235, subpart A. The provisions of 24 
CFR part 235, subpart A which apply to 
a mortgage insured under section 235(r) 
are the following: 

Sec. 

235.1 Cross-reference. 

235.3 Waivers. 

235.5 Definitions used in this subpart. 
235.10 Eligible mortgagors (paragraphs (c) 
through (e)). 

235.12 Recapture of assistance payments. 
235.22 Mortgage provisions. 

235.33 Mortgage lien. 
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Sac 

235.40 Late charge. 

(b) Special requirements applicable to 
mortgages insured under section 235(r) 
of the National Housing Act The 
refinandng mortgage must meet the 
following special requirements: 

(1) Mortgage amount. It must be in an 
amount not exceeding the lesser of: 

(1) The unpaid principal balance due 
on the mortgage l^ing refinanced, 
including any advances properly made 
by the mortgagee under the terms of the 
mortgage and any current interest due 
and delinquent interest not to exceed 
two months; and 

(ii) The original principal amount of 
the mortgage being refinanced. 

(2) Maturity date. It must have a 
maturity not to exceed the remaining 
term of the section 235 mortgage being 
refinanced. In the event that the 
remaining term is measured in years 
and months, the terms for the 
refinancing mortgage shall be rounded 
down to the next whole year. 

(3) Interest rate, (i) The 235(r) interest 
rate is the rate negotiated between the 
parties, not to exceed: 

(A) A maximum rate determined by 
the Secretary and published by notice in 
the Federal Register, plus 

(B) A maximum margin of additional 
percentage points, as determined by the 
Secretary and published by notice in the 
Federal Register, provided the 
mortgagee pays all of those costs 
associated with the closing of the 
mortgage loan which are described in 
paragraph (b)(4) of this section. 

(ii) If the mortgagee does not pay all 
those costs and fees associated with the 
closing which are enumerated in 
paragraph (b)(4) of this section, the 
mortgagee will not be entitled to the 
additional percentage points margin, or 
any part thereof. 

(iii) The interest rate on the 235(r) 
mortgage must be less than the interest 
rate shown on the mortgage being 
refinanced. 

(4) Refinancing Costs. The refinancing 
costs for which the mortgagee may 
collect the margin of additional 
percentage points in interest, if the 
mortgagee pays such costs, are as 
follows: 

(i) An amount, as approved by the 
Secretary, as an incentive to the 
mortgagor to refinance a mortgage 
insured under section 235; 

(ii) Amounts, as approved by the 
Secretary, for discounts, loan 
origination fees, closing costs, and other 
costs incurred in connection with the 
refinancing: and 

(iii) Prepaid interest on the mortgage 
to be insured but not to exceed a period 
of ten (10) days. 


(5) Eligible mortgagee. It shall have 
been made to, and held by, a mortgagee 
approved by the Secretary. 

ffi) Eligjibie mortgagor, (i) It must be 
executed by a mortgagor who is eligible 
for, and receiving, assistance payments 
with respect to the mortgage l^ing 
refinance and from whom a 
recertification was obtained within the 
preceding twelve months prior to the 
application for the 235(r) mortgage, or a 
new recertification was requir^ prior to 
the execution of the mortgage cre^t 
worksheet by the direct endorsement 
lender, or thie firm commitment was 
issued by HUD. 

(ii) The mortgagor must be an 
occupant of the property securing the 
morts^e. 

(iii) Tne mortgagor has not received 
payments for the costs of refinancing, 
nor have such payments been made on 
his behalf, as described in paragraph 
(b)(4) of this section, for a peric^ of 60 
months from the date of the first 
payment of principal and interest on the 
mortgage to oe refinanced; provided, 
however, that if the mortgagor pays its 
own cost to refinance, then this 
prohibition will not apply. 

(iv) The mortgagor is eligible to 
continue to receive assistance in 
connection with the 235(r) mortgage, or 
the mortgagee has executed a HUD 
Notice of Suspension form which 
suspends the assistance payment 
contract from the date of disbursement 
of the mortgage loan. 

(v) The mortgagors have agreed to 
recertify, on a form prescribed by the 
Secretary, as to occupancy, 
employment, family composition and 
income in accordance with 24 CFR 
235.350. 

(vi) If the property is subject to a 
recapture mortgage securing the 
payment to the Secretary of assistance 
payments made on behalf of the 
mortgagor, the mortgagor must agree to 
modify and subordinate such mortgage 
to the mortgage to be insured under 
section 235(r) in accordance with 
instructions of the Secretary. 

(vii) If the mortgage submitted for 
insurance requires an increase in the 
mortgagor's portion of the monthly 
payments due under the mortgage by 
more than $50.00 over the amount the 
mortgagor was paying on the mortgage 
being refinanced, then a mortgage cr^it 
analysis must be performed on the 
mortgagor to establish that his income is 
or will be adequate to meet his portion 
of the periodic payment due under the 
new mortgage and that the mortgagor 
has a general credit standing satisractory 
to the Secretary as required by 24 CFR 
203.34 which is cross referenced in 24 
CFR 235.1. Only that part of the 


mortgagor's income which can be 
expected to continue for approximately 
the first five years of the mortgage term 
will be considered effective income for 
the purpose of determining the 
adequai^ of the mortgagor's income. 

(viii) Cooperative members, who are 
receiving assistance payments, which in 
all cases are based on cooperative 
member's proportionate share of the 
obligation unaer the project mortgage, 
are not eligible for section 235(r) 
mortgages. 

(7) Monthly Payments. The mortgage 
must have monthly principal and 
interest payments at the 235(r) interest 
rate which are less than the monthly 
payments of principal and interest on 
the mortgage being refinanced. 

$ 235.1204 Processing section 23S(r) 
mortgages under the direct endorsement 
program. 

The regulations containing the 
requirements which a mortgage must 
meet for the direct endorsement 
program are contained in 24 CFR 203.5 
and 203.255. Under those sections, 
mortgages to be insured under section 
235(r) must be originated through direct 
endorsement processing. There are 
several provisions of 24 CFR 203.5 and 
203.255 which do not apply to section 
235(r) mortgages and there are several 
additional requirements which are 
specific to section 235(r) mortgages 
which are contained in paragraph (b) of 
this section. CXher than those provisions 
which have been specified in paragraph 
(a) of this section, the provisions 
contained in 24 CFR 203.5 and 203.255 
apply to mortgages insured under 
section 235(r). 

(a) Inapplicable Provisions. (1) The 
properties, which are to be security for 
the section 235(r) mortgages, are 
currently security for mortgages insured 
under section 235, and are existing 
properties with no requirement for 
appraisals. The requirements for an 
appraisal in 24 CFR 203.5(e) and 
203.255(b)(1) and for a review of an 
appraisal in 24 CFR 203.255(bK5) shall 
not apply to a mortgage to be insured 
under section 235(r) of the National 
Housing Act. 

(2) There is no requirement that the 
mortgagee perform the mortgage credit 
analysis dc^ibed in 24 CFR 203.5(d) 
for a mortgage insured under section 
235(r) unless the mortgagor's portion of 
the monthly payments due under the 
mortgage to be insured increase by more 
than $50.00 over the amount the 
mortgagor was paying on the mortgage 
being refinanced as provided in 
§ 235.1202(bK6). If the mortgagor's 
portion of the payment does not 
increase by more than $50.00, then the 
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mortgagee shall perform the 
underwriting requirements in 
accordance with the instructions 
contained in a handbook or other 
similar publication which is provided to 
all mortgagees approved for tne direct 
endorsement procedure. 

(3) Since there are special eligibility 
requirements for mortgages insured 
under section 235(r). paragraphs (c)(2) 
and (c)(3) of 24 CFR 203.255 do not 
apply to such mortgages, and in lieu 
thereof speciHc provisions for section 
235(r) mortgages have been substituted 
as contained in paragraph (b) of this 
section. 

(b) Special Provisions. In addition to 
the review and determinations which 
must be made of the documents 
submitted by the mortgagee to the 
Secretary in discordance with 24 CFR 
203.255(c), as revised for mortgages 
insured under section 235(r) by 
paragraph (a) of this section, the 
Secretary shall make the following 
specific determinations for section 
235(r) mortgages: 

(1) That tne term of the mortgage 
meets the requirements of 24 
235.120(b)(2). 

(2) That the stated mortgage amount 
does not exceed the maximum dollar 
limitation under 24 CFR 235.1202(b)(1). 

(3) That the interest rate on the 
mortgage meets the requirements of 24 
CFR 235.1202(b)(3). 

(c) Authority to sign. A direct 
endorsement mortgagee processing and 
underwriting a section 235(r) mortgage 
shall have the authority to sign, for and 
on behalf of the Secretary, in accordance 
with procedures established by the 
Secretary, without further specific 
approval, the following documents: 

(1) Approval of amount of assistance 
payments. The Form HUD 93100, 
'^Application for Homeownership 
Assistance under section 235 of the 
National Housing Act,’* which 
evidences a review of the information 
obtained from the mortgagor on the 
application, a determination of 
eligibility or ineligibility for assistance 
payments, and the amount of the 
assistance payments to which the 
mortgagor is entitled. 

(2) Subordination and modification 
agreement An agreement, which 
subordinates a recapture second 
mortgage or deed of trust (recapture 
mortgage) held by HUD in accordance 
with 24 CFR 235.12, to the lien of the 
mortgage being submitted for insurance 
so that the recapture mortgage will 
remain a second lien. If the recapture 
mortgage is a third lien following a 
second lien made, held or insur^ by a 
Federal, State or local governmental 
agency, and approved by the Secretary, 


the direct endorsement mortgagee may 
sign an agreement subordinating the 
recapture mortgage to third lien place. 
The agreement shall also contain a 
modification of the recapture mortgage 
to include a new note to be signed by 
the mortgagor securing repayment of the 
assistance to be paid under the mortgage 
to be insured under section 235(r). 

Contract Rights and Obligations 

1235.1206 Croaa-referenca. 

The provisions of subpart B of title 24 
of part 235 shall be applicable to 
mortgages insured in accordance with 
section 235(r) of the National Housing 
Act. 

Contract for Assistance Payments 
S 235.1208 Croaenreference. 

(a) Title 24, part 235, subpart C, as 
modified and supplemented by this 
subpart, shall constitute the contract 
between the mortgagee and the 
Secretary for assistance payments in 
connection with a mortgage insured 
under section 235(r) of &e National 
Housing Act. 

(b) The sections of subpart C of this 
part which apply in connection with a 
mortgage insured under section 235(r) 
are the following: 

Sea 

235.301 Definitions. 

235.340 Time of payments. 

235.350 Mortgagor's required 
recertification. 

235.355 Mortgagor's optional 
recertification. 

235.360 Adjustment in assistance 
payments. 

235.361 Recovery of assistance payments. 
235.365 Mortgagee records. 

235.370 Effect of assignment of mortgage 
with an assistance payment contract. 
235.375 Termination, suspension or 

reinstatement of the assistance payments 
contract. 

235.499 Effect of amendments. 

i 235.1210 Additional proviaiona of tha 
aaalatanca payment contracta for aection 
235(r). 

(a) Assistance payments and handling 
charges. The assistance payments on 
behalf of the mortgagor shdl be the 
lesser of the follo^ng: 

(1) The difference between 20 percent 
(or 28 percent in the case of contracts 
entered into for a ten-year term (ten year 
contracts) pursuant to the authority 
under section 235(c)(1) of the National 
Housing Act, as amended by the 
Housing and Urban-Rural R^very Act 
of 1983 (Pub. L. 98-181)) of the 
homeowner's adjusted monthly income 
and the required monthly payment 
under the mortgage for principal. 


interest, taxes, insm^ance, and mortgage 
insurance premium. 

(2) The difference between the 
reared monthly payment under the 
mortgage for principal, interest, and 
mortgage insurance premium and the 
monthly payment which would be 
required tor principal and interest if the 
mortgage bore the lower interest rate 
establi^ed by the Secretary and in 
effect at the time of the closing of the 
mortgage being refinanced and which is 
referred to as the "floor rate." 

(b) Floor rates. The floor rates are 
determined by the date of the closing of 
the mortgage being refinanced. As an 
example, the following chart contains 
floor rates. However, mortgagees must 
check the HUD Form 93100 For the 
mortgage being refinanced to obtain the 
floor rate for the mortgage, which rate is 
to be used to compute the formula 
contained in paragraph (a) of this 
section. 


Table 


Date ol dosing 

Interest rate 

Note rate (per¬ 
cent) 

To compute 
second ele¬ 
ment of sub- 
sectkm 
(8X2) (per- 
cant) 

8/9^1/4/78_ 

N/A..... 

1 

1/5/76-<V8/78_ 

N/A. 

5 

3/7/78-3/8/81 _ 

N/A/.. 

4 

On Of after 3/9/81 

13.50 or below.. 

4 


13.75-14.00...... 

4% 


14.25-14.50_ 

6V4i 


15.00_ 

6 


15.50.. 

6% 


16.. 

7^A 


16.50_ 

8 


17.50_ 

8 


(c) Handling charges. In addition to 
the assistance payments referred to in 
paragraph (a) of this section, the 
mortgagee shall be enlitled to the 
monthly payment of an amount the 
Secretary deems sufficient to reimburse 
the mortgagee for its expense in 
handling the mortgage. 

(d) Taxes in montnly payment. 
Special assessments levied by a 
governmental body are to be included 
under the term "taxes** as part of the 
monthly payment. However, ground 
rents, assessments of a homeowners* 
association or condominium 
association, and special assessments 
levied by persons or private 
organizations are not to be included. 

1235.1212 Termination of aeaietance 
payments contracta on mortgages to be 
refinanced. 

The assistance payments contract for 
the mortgage being refinanced shall be 
terminated on the day before the 
disbursement of the proceeds of the 
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mortgage to be insured, and no further 
assistance payments shall be made 
under such contract. 

t23S.1214 Execution o( asaiatanea 
payment contract 

The issuance of a mortgage insurance 
certificate pursuant to § 235.1 et seq. 
shall also constitute the execution of the 
assistance payments contract with 
respect to the mortgage being insured. 

§235.1216 Eligibiltty for aaalatance 
payments. 

(a) To be eligible for assistance 
payments, a homeowner must: 

(1) Be a mortgagor on a mortgage 
insured under section 235(r): 

(2) Have been entitled to. and 
receiving, assistance payments under 
the mortgage being refinanced: and 

(3) Acceding to the formula 
contained under §235.121Q(a). continue 
to be eligible for such payments under 
the 235(r) mortgage. 

(b) The mortgagee, holding the 
mortgage being refinanced, must certify 
that the mortgagor is eligible for, and 
receiving, assistance payments under 
the mortgage being refinanced and that 
the last recertification by the mortgagor 
was within the preceding twelve 
months prior to the application for the 
section 235(r) mortgage. If the last 
recertification was not within that 
period, then the mortgagee will have to 
obtain a current recertification from the 
mortgagor for the purpose of 
determining whether the mortgagor 
remains eligible to continue receiving 
assistance payments under the mortgage 
being refinanced. 

(c) In addition, the mortgagee 
originating the 235(r) mortgage must 
obuin a new certification from the 


mortgagor for eligibility for assistance 
payments under the 235(r) mortgage. 

(d) For purposes of determining 
eligibility imder the 235(r) mortgage, the 
mortgagor must certify as to occupancy, 
employment, family composition and 
income on a form prescribed by the 
Secretary. 

(e) The mortgagor shall agree to 
recertify, on a form prescribed by the 
Secretary, as to occupancy, 
employment, family compositi oo a nd 
income in accordance with 24 CFR 
235.350. 

(f) Homeowners, who are cooperative 
members and have been receiving 
assistance payments under section 235, 
are not eligible for assistance payments 
in connection with section 235(r) since 
they are not elimble for a mortgage 
insured under mat section. 

§235.1218 Term of aeeielance payment 
contract in connection with mortgagee 
Insured under aection 235(r) of the Act 

(a) Existing contracts with original 
terms in excess of ten years. In cases 
where the existing contract has an 
original terra in excess of ten years, the 
term of the new assistance payments 
contract in connection with section 
235(r) shall commence on the date of 
disbursement of the mortgage proceeds 
as certified by the mortgagee and shall 
continue until the contract is terminated 
pursuant to 24 CFR 235.375. 

(b) Existing ten year contracts. (1) In 
cases of exi^ng ten year contracts, the 
term of the new assistance payments 
contract in connection with section 
235(r) shall commence on the date of 
the disbursement of the mortgage 
proceeds as certified by the mortgagee 
and shall continue for the unexpired 
term of the existing ten year contract, or 


imtil such earlier time as the contract is 
otherwise terminated pursuant to 24 
CFR 235.375. The mortgagor will 
acknowledge receipt of a notice 
containing the expiration date of the 
new assistance payments contract. 

(2) If the Secretary determines that the 
mortgagor is unable, by reason of the 
new contract having reached its 
maturity, to resume full payments due 
under the mortgage insured under 
section 235(r) of the National Housing 
Act, the Secretary will, to the extent of 
funds available pursuant to section 
235(c)(3) of the Act, contract to make, 
and make, continued assistance 
payments on behalf of the mortgagor for 
suc^ period as the Secretary determines 
to be appropriate. 

§235.1220 Recapture of aaaiatanca 
payments. 

The mortgagor shall execute an 
agreement subordinating the recapture 
mortgage, if any, to the section 235(r) 
mortgage. The mortgagor shall also 
execute a new note for recapture of 
assistance payments, and amend the 
recapture mcnlgage to include in the 
principal balance the assistance 
payments made In connection ¥rith the 
mortgage insured under section 235(r). 

Servicing Responsibilities 

§235.1222 Croso-refarance. 

The provisions of subpart G of 24 CFR 
part 235 shall be applic^le to 
mortgages insured under section 235(r). 

Dated: December 16.1992. 

Artlnir J. Hilk 

Assistant Secretary for Housing-Federal 
Housing Commissioner. 

(FR Doc. 92-31712 Filed 12-29-92: 8:45 am) 
BILUMO CODE 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutaa of Health 

Recombinant DNA Advisory 
Committee; Meeting 

Pursuant to Public Law 92-463, 
notice is hereby given of a meeting of 
the Recombinant DNA Advisory 
Committee on January 14,1993. The 
meeting will be held at the National 
Institutes of Health (NTH). Building 1, 
Wilson Hall, 9000 Rockville Pike, 
Bethesda, Maryland 20892, starting at 
approximately 9 a.m. on January 14, 
1993, to adjournment at approximately 
3 p.m. The meeting will be open to the 
public to discuss a proposed major 
action under the NIH Guidelines for 
Research Involving Recombinant DNA 
Molecules (51 FR 16958) involving an 
addition to Appendix D regarding a 
human gene therapy protocol and other 
matters to be considered by the 
Committee. 

Attendance by the public will be 
limited to space available. Members of 
the public wishing to speak at this 
meeting may be given such opportunity 
at the discretion of the Chair. 

Dr. Nelson A. Wivel. Director, Office 
of Recombinant DNA Activities, 
National Institutes of Health, Building 
31, room 4B11, Bethesda, Maryland 
20892, Phone (301) 496-9838, FAX 
(301) 496-9839, will provide materials 
to be discussed at this meeting, roster of 
committee members, and substantive 
program information. A summary of the 
meeting will be available at a later date. 

OMB's ‘'Mandatory Information 
Requirements for Federal Assistance 
Program Announcements" (45 FR 
39592, June 11,1980) requires a 
statement concerning the official 
government programs contained in the 
Catalog of Federal Domestic Assistance, 
Normally NIH lists in its 
announcements the number and title of 
affected individual programs for the 
guidance of the public. Because the 
guidance in this notice covers not only 
virtually every NIH program but also 
essentially every Federal research 
program in which DNA recombinant 
molecule techniques could be used, it 
has been determined not to be cost 
effective or in the public interest to 
attempt to list these programs. Such a 
list would likely require several 
additional pages. In addition, NIH could 


not be certain that every Federal 
program would be included as many 
Federal agencies, as well as private 
organizations, both national and 
international, have elected to follow the 
NIH Guidelines. In lieu of the individual 
program listing, NIH invites readers to 
direct questions to the information 
address above about whether individual 
programs listed in the Catalog of 
Federal Domestic Assistance are 
aHected. 

Dated: December 24.1992. 

Susan K. Feldman, 

Committee Management Officer, NIH. 

|FR Doc. 92-31762 Filed 12-29-92; 8:45 am] 
BiUJNQ COOC 4140-01-ai 


Recombinant DNA Research; 

Proposed Actions Under the 
Guidelines 

AGENCY: National Institutes of Health, 
PHS, DHHS. 

ACTION: Notice of proposed action under 
the NIH Guidelines for Research 
Involving Recombinant DNA Molecules 
(51 FR 16958). 

SUMMARY: This notice sets forth a 
proposed action to be taken under the 
National Institutes of Health (NIH) 
Guidelines for Research Involving 
Recombinant DNA Molecules. Interested 
parties are invited to submit comments 
concerning these proposals. This 
proposal will be considered by the 
Recombinant DNA Advisory Committee 
(RAC) at its meeting on January 14, 

1993. After consideration of this 
proposal and comments by the RAC, the 
Director of the National Institutes of 
Health will issue decisions in 
accordance with the NIH Guidelines. 
DATES: Comments received by January 8, 
1993, will be reproduced and 
distributed to the RAC for consideration 
at its January 14,1993, meeting. 
ADDRESS: Written comments and 
recommendations should be submitted 
to Dr. Nelson A. Wivel, Director, Office 
of Recombinant DNA Activities, 

Building 31, room 4B11. National 
Institutes of Health, Bethesda, Maryland 
20892, or sent by FAX to 301-496-9839. 

All comments received in timely 
response to this notice will be 
considered and will be available for 
public inspection in the above office on 
weekdays between the hours of 8:30 
a.m. and 5 p.m. 


FOR FURTHER INFORMATION CONTACT: 
Background documentation and 
additional information can be obtained 
from the office of Recombinant DNA 
Activities, Building 31, room 4B11, 
National Institutes of Health, Bethesda, 
Maryland 20892, (301) 496-9838. 
SUPPLEMENTARY INFORMATION: The NIH 
will consider the following action under 
the NIH Guidelines for Research 
Involving Recombinant DNA Molecules: 

In a letter dated December 7,1992, Dr. 
Ivor Royston, San Diego Regional 
Cancer (Center, San Diego, California, 
requested approval for a human gene 
therapy protocol. The title of this 
protocol is: Phase I Study of Cytokine 
Therapy of Cancer, Active 
Immunotherapy of Glioblastoma with 
Tumor Cells or Fibroblasts Genetically 
Modified to Secrete Intcrleukin~2. 

OMB’s "Mandatory Information 
Requirements for Federal Assistance 
Program Announcements" (45 FR 
39592, June 11,1980) requires a 
statement concerning the official 
government programs contained in the 
Catalog of Federal Domestic Assistance. 
Normally NIH lists in its 
announcements the number and title of 
affected individual programs for the 
guidance of the public. Because the 
guidance in this notice covers not only 
virtually every NIH program but also 
essentially every Federal research 
program in which DNA recombinant 
molecule techniques could b4 used, it 
has been determined not to be cost 
effective or in the public interest to 
attempt to list these programs. Such a 
list would likely require several 
additional pages. In addition, NIH could 
not be certain that every Federal 
program would be included as many 
Federal agencies, as well as private 
organizations, both national and 
international, have elected to follow the 
NIH Guidelines. In lieu of the individual 
program listing, NIH invites readers to 
direct questions to the information 
address above about whether individual 
programs listed in the Catalog of 
Federal Domestic Assistance are 
affected. 

Dated: December 24,1992. 

Jay MoskoMdtz, 

Associate Director for Science Policy and 
Legislation, NIH. 

IFR Doc. 92-31763 Filed 12-29-92; 8:45 am] 
BtUJNG COOC 4t40-01-M 
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DEPARTMENT OF JUSTICE 
Bureau of Prisons 
28 CFR Part 543 

Control, Custody, Care, Treatment and 
Instruction of Inmates; Claims Under 
the Federal Tort Claims Act 

AGENCY: Bureau of Prisons, Justice. 
ACTION: Final rule. 

SUMMARY: In this document, the Bureau 
of Prisons is amending its rule on 
Claims Under the Federal Tort Claims 
Act to conform with changes in 
delegated authority to consider, adjust, 
determine, compromise, settle, and pay 
federal tort claims. This amendment 
removes unnecessary references to 
dollar amounts and reorganizes and 
revises administrative procedures on the 
processing of claims. 

EFFECTIVE DATE: December 30,1992. 
ADDRESSES: Office of General Counsel, 
Bureau of Prisons, HOLC room 754, 320 
First Street. NW., Washington, DC 
20534. 

FOR FURTHER INFORMATION CONTACT: 

Roy Nanovic, Office of General Counsel, 
Bureau of Prisons, phone (202) 307- 
3062. 

SUPPLEMENTARY INFORMATION: The 
Bureau of Prisons is amending its 
regulations on Claims Under the Federal 
Tort Claim Act. A final rule on this 
subject was published in the Federal 
Register May 1,1981 (46 FR 24899). 

The Department of Justice has 
delegated authority to the heads of its 
components to adjust, determine, 
compromise, and settle claims up to the 
dollar value amount specihed in 28 CFR 
0.172. This amount was raised to 
$10,000 in an amendment published in 
the Federal Register on September 26, 
1991 (56 FR 48734). The Bureau of 
Prisons is therefore amending its 
regulations in 28 CFR part 543 in order 
to reflect this increase in settlement 
authority. In order to minimize the need 
to amend its regulations subsequent to 
any future increase in the dollar value 
amount, revised § 543.30 now simply 
refers to the amount as specified in 
§ 0.172. Further redelegation of 
settlement authority in $ 543.30 is also 
revised to eliminate from the rule 
unnecessary references to dollar value 
amounts. These monetary amounts are 
established by the Director, Bureau of 
Prisons, in internal agency guidelines 
implementing the Bureau's policy on 
Claims Under the Federal Tort Claims 
Act. Administrative procedures in 
§ 543.31 on the processing of claims 
have been reorganized and revised for 
the sake of clarity and to remove 


unnecessary references to dollar 
amounts. For ease of understanding, the 
entire subpart is being republished in 
this amendment. 

Because this amendment is 
conforming in nature with respect to the 
dollar amount value of settlement 
authority and otherwise relates to 
agency procedures, the Bureau finds 
good cause for exempting the provisions 
of the Administrative Procedure Act (5 
U.S.C. 553) requiring notice of proposed 
rulemaking, the opportunity for public 
comment, and delay in effe^ve date. 
Members of the public may submit 
comments concerning this rule by 
writing to the previously dted address. 
These comments will be considered but 
will receive no response in the Federal 
Register. 

The Bureau of Prisons has determined 
that this rule is not a major rule for the 
purpose of Executive Order 12291. The 
Bureau of Prisons had determined that 
Executive Order 12291 does not apply 
to this rule because the rule pertains to 
agency management. After review of the 
law and regulations, the Director, 

Bureau of Nisons has certified that this 
rule, for the purpose of the Regulatory 
Flexibility Act (Pub. L. 96-354), does 
not have a significant impact on a 
substantial number of small entities. 

List of Subjects in 28 CFR Part 543 

Claims. 

Dated: December 23.1992. 

Kathleen M. Hawk, 

Director, Bureau of Prisons. 

Accordingly, pursuant to the 
rulemaking authority vested in the 
Attorney General in 5 U.S.C. 552(a) and 
delegated to the Director, Bureau of 
Prisons in 28 CFR 0.96(q). part 543 in 
subchapter C of 28 CFR. chapter V is 
amended as set forth below. 

SUBCHAPTER C-INSTITUTIONAL 
MANAGEMENT 

PART 543—LEGAL MATTERS 

1. The authority citation for 28 CFR 
part 543 is added to read as follows, and 
all other authority citations within the 
part are removed: 

Authority: 5 U.S.C 301; 18 U.S.C 3621. 
3622, 3624, 4001,4042, 4081,4082 (Repealed 
in part as to offenses committed on or after 
November 1,1987), 5006-5024 (Repealed 
October 12.1984 as to Offenses committed 
after that date). 5039; 28 U.S.C 509, 510, 
1346(b), 2671-80; 28 CFR 0.95-0.99, 0.172, 
14.1-11. 

2. In part 543, subpart C, consisting of 
§§ 543.30 through 543.32, is revised to 
read as follows: 


Subpart C—Claims Under the Federal Tort 
Clalma Act 

Sec 

543.30 Purpose and scope. 

543.31 Procedures. 

543.32 Appreciation and depreciation. 

Subpart C—Claims Under the Federal 
Tort Clalma Act 

f 543.30 Purpose and scope. 

The Bureau of Prisons shall consider 
administrative claims asserted under the 
Federal Tort Claims Act in accordance 
with the provisions of 28 CFR part 14. 
The Director of the Bureau of Prisons is 
delegated authority by 28 CFR 0.96 and 
0.172 to consider, adjust, determine, 
compromise, settle, and pay federal tort 
claims if the amoimt of a proposed 
adjustment, compromise, settlement, or 
award does not exceed the amount 
specified in 28 CFR 0.172. Pursuant to 
28 CFR 0.97, this authority is 
redelegated to the General Counsel and 
to Regional Counsel in accordance with 
the provisions of this subpart. 

1543.31 Procedures. 

(a) Staff shall provide the necessary 
forms to an individual who wishes to 
file a claim. 

(b) Claims are to be submitted first to 
the Regional Office in the region where 
the basis for the claim occurred (see 28 
CFR part 503 for the addresses of 
Regional Offices). 

(c) Claims are ordinarily referred by 
the Regional Office to the appropriate 
institution for investigation. The 
Warden shall designate a staff member 
to investigate and prepare a report on 
the claim. The report, with the Warden's 
recommendations, shall be forwarded to 
Regional Counsel. 

(d) The Regional Counsel shall 
consider the merits of the tort claim. 

The Regional Counsel may deny the 
claim, propose to the claimant a 
settlement (up to an amount established 
by the director, Bureau of Prisons), or 
forward the claim with 
recommendations to the Office of 
General Counsel, Central Office. 

(e) The General Counsel shall 
consider the merits of a tort claim not 
denied or settled by Regional Counsel, 
and may deny the claim, propose a 
settlement to the claimant (up to an 
amount established by the Director, 
Bureau of Prisons), or otherwise dispose 
of the claim. 

(f) The denial of a claim constitutes a 
final administrative action. Either the 
Regional Counsel or General Counsel 
may deny any claim filed under the 
Federal Tort Claims Act. regardless of 
the amount. 

(g) Stafi shall attempt to make a claim 
determination within six months from 
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the date of filing. If a final disposition 
is not made within the six-month 
period, the claimant may assume that 
the claim is denied. An individual 
whose claim is denied may elect to 
institute a suit upon denial of that 
claim. 


i 543.32 Appreciation and dapreolation. 

Staff may take appreciation or 
depreciation into account in settling a 
claim filed under the Federal Tort 


Claims Act involving loss of or damage 
to personal property. 

(FR Doc. 92-31754 Filed 12-29-92; 8:45 am] 
atUJNO COOe 441O-06-4i 
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Title 3— 

The President 


IFR Doc. 02-31860 
Filed 12-28-92; 3:13 pm| 
Billing code 319S-0I-M 


Presidential Determination No. 93-6 of December 18, 1992 

Determination Pursuant to Section 2(b)(2) of the Migration 
and Refugee Assistance Act of 1962, as Amended 


Memorandum for the Secretary of State 

Pursuant to section 2(b)(2) of the Migration and Refugee Assistance Act 
of 1962, as amended, 22 U.S.C. 2601(b)(2), I hereby designate refugees, 
displaced persons, and victims of conflict from and within the former Yugo¬ 
slavia as qualifying for assistance under section 2(b)(2) of the Act. and 
determine that such assistance will contribute to the foreign policy interests 
of the United States. 

You are directed to inform the appropriate committees of the Congress 
of this determination and the obligation of funds under this authority, and 
to publish this determination in the Federal Register. 



THE WHITE HOUSE, 
Washington, December 18, 1992. 
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